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In the District Court of the United States in and

for the Southern District of California,

Central Division

No. 3752-H Civil

UNITED STATES OF AMERICA,
Plaintiff,

vs.

21 ACRES OF LAND, MORE OR LESS, IN THE
COUNTY OF SANTA BARBARA, STATE
OF CALIFORNIA; PAUL GAWZNER,
et al..

Defendants.

ORDER TO DEPOSIT FUNDS UNDER MILI-

TARY APPROPRIATIONS ACT.

Upon the reading and filing of the written Peti-

tion of the plaintiff, the United States of America,

for an order to deposit certain funds under the

Military Appropriations Act, approved June 28,

1944, on account of the just compensation to be

determined in the above entitled action, and it ap-

pearing that the defendants, Leo Lebenbaum, Paul

Gawzner and Irene Gawzner, by and through their

respective counsel, have approved this Order as

to form and substance, and good cause appearing

therefore,

It Is Hereby Ordered that the plaintiff is hereby

permitted to pay into the Registery of this Court

the sum of $52,693.55 as an arbitrary estimate of

just compensation for the period commencing July
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10, 1944, and ending June 30, 1945, computed on a

basis of $54,000.00 per annum.

It 111 Further Ordered, Adjudged and Decreed

that upon any petition by a party in interest the

Court may hereafter order and adjudge that distri-

bution of said proceeds may be made to the per-

sons as decreed by the Court to be entitled thereto

at a rate not in excess of $4,500.00 per month for

each month [2] that the plaintiff, the United States

of America, has occupied the said premises and

that said distribution shall be credited against the

amount of the ultimate award, which may be made

against the plaintiff, or decreeing the total amount

of just compensation to be paid by the plaintiff.

It is Further Ordered that the deposit of said

funds is without prejudice to the rights of the plain-

tiff to contend that the true and just compensation

is less than such amount, and is likewise without

prejudice to the rights of any party in interest to

contend that the true and just compensation is in

excess of such amount; that no interest shall accrue

or be required to be paid upon the said sum so de-

posited.

Dated : This 22 day of March, 1945.

/s/ H. A. HOLLZER,
U.S. District Judge

Presented by:

/s/ EUGENE D. WILLIAMS,
Special Assistant to the Attorney General

Attorney for Plaintiff
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Approved as to Form and Substance:

/s/ JOHN L. MACE,
Attorney for defendants Paul

Gawzner and Irene Gawz-

ner.

MacFARLANE, SCHAEFER &
HAUN and JULIAN
FRANCIS GOUX,

By /s/ RAYMOND HAUN,
Attorneys for defendant

Leo Lebenbaum.

Receipt of Copy of Notice acknowledged.

[Endorsed]: Filed Mar. 22, 1945. [3]

[Title of District Court and Cause.]

NOTICE OF MOTION FOR AN ORDER DI-

RECTING THE PLAINTIFF TO DELIVER
POSSESSION OF PREMISES TO DE-
FENDANT LEO LEBENBAUM

To the Plaintiff, United States of America, and to

Eugene D. Williams, Special Assistant to the

Attorney General, as counsel and to Defend-

ants Paul Gawzner and Irene Gawzner, and to

Messrs. Hill, Morgan & Farrer, attorneys for

said defendants:

You and each of you will please take notice that

on the 7th day of January, 1946, at the hour of 10

o'clock a.m., in the United States District Court,

United States Post Office and Court House Build-

ing, Los Angeles, California, before the Honorable

Harry A. Hollzer, Judge Presiding, the defendant
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Leo Lebenbaum will move said Court for an order

directing the plaintiff that upon the surrender of

possession of the premises described in the plain-

tiff's Amended Complaint and which were under

lease to the defendant Lebenbaum at the com-

mencement of this action, to deliver the possession

of said premises and the whole thereof to the

defendant Lebenbaum, subject to all [22] of the

terms, covenants and conditions of said lease.

Said motion will be made upon the ground that

the defendant Lebenbaum was in the quiet and

peaceful possession of said premises at the time of

the commencement of this action; that the lease

between said defendant and the defendants Gawz-

ner has not been cancelled or terminated by the

instant proceedings, and the defendant Lebenbaum

is entitled to be restored to the possession of said

premises when the plaintiff quits the possession

thereof.

Said motion will be based upon the record, plead-

ings, and files hereof, and upon the Court's de-

termination and conclusions in the pre-trial hear-

ing.

MacFARLANE, SCHAEFER &
HAUN,

By /s/ RAYMOND HAUN,
Attorneys for Defendant

Leo Lebenbaum

Receipt of Copy of Notice acknowledged.

[Endorsed] : Filed Dec. 28, 1945. [23]
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[Title of District Court and Cause.]

NOTICE OF MOTION FOR AN ORDER EX-
CLUDING CERTAIN DEFENDANTS
FROM PARTICIPATION IN TRIAL
PROCEEDINGS

To the plaintiff, United States of America, and to

Eugene D. Williams, Special Assistant to the

Attorney General, as counsel, and to Defendants

Paul Gawzner and Irene Gawzner, and to

Messrs. Hill, Morgan & Farrer, attorneys for

said defendants:

You and Each of You Will Please Take Notice

That on the 7th day of January, 1946, at the hour of

10 o'clock a.m., in the United States District Court,

United States Post Office and Court House Build-

ing, Los Angeles, California, before the Honorable

Harry A. Hollzer, Judge Presiding, the defendant

Leo Lebenbaum will move said court for an order

excluding the defendants Paul Gawzner and Irene

Gawzner from participation in the trial of such

condemnation proceedings insofar as said proceed-

ings pertain to the real property covered by the

written lease between the defendants Paul Gawzner

and Irene Gaw^zner as Lessors and the defendant

Leo Lebenbaum as Lessee. [25]

Said motion will be made upon the grounds that

the defendants Paul Gawzner and Irene Gawzner

are neither necessary nor proper parties defend-

ant to said condemnation proceedings, and are not

entitled either to appear or participate in such con-

demnation trial.
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Said motion will be based upon the record, plead-

ings, and files hereof, and upon the Court's deter-

mination and conclusions in the pre-trial hearing,

and upon the memorandum of authorities served and

filed herewith.

Dated: December 27, 1945.

MacFARLANE, SCHAEFER &
HAUN,

By /s/ RAYMOND HAUN,
Attorneys for Defendant

Leo Lebenbaum.

Receipt of Copy of Notice acknowledged.

[Endorsed] : Filed Dec. 28, 1945. [26]

[Title of District Court and Cause.]

NOTICE OF MOTION FOR AN ORDER
RELEASING DEPOSITED FUNDS

To the plaintiff. United States of America, and to

Eugene D. Williams, Special Assistant to the

Attorney General, as counsel, and to Defendants

Paul Gawzner and Irene Gawzner, and to

Messrs. Hill, Morgan & Farrer, attorneys for

said defendants:

You and Each of You Will Please Take Notice

That on the 7th day of January, 1946, at the hour

of 10 o'clock a.m., in the United States District

Court, United States Post Office and Court House

Building, Los Angeles, California, before the Honor-

able Harry A. Hollzer, Judge Presiding, the de-

fendant Leo Lebenbaum will move said Court for

an order:
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1. Releasing to liim for payment to the defend-

ants Paul Gawzner and Irene Gawzner a sum of

money from the funds deposited by the plaintiff

in court equal to the minimum rental payments

which are payable to said defendants Gawzner under

the terms of the written [28] lease existing be-

tween the parties, and covering the period from

July 10, 1944, to the date of surrender of possession

of the property by plaintiff; and,

2. Releasing to the defendant Leo Lebenbaum

from the funds deposited in court by the plain-

tiff the sum of Fifteen Thousand Dollars

($15,000.00) for the use of the said defendent in

the reopening of the hotel premises and the current

expenses thereof, necessitated by the surrender of

possession by the plaintiff; and,

3. That such order be made without prejudice to

the rights of any persons entitled to claim and re-

ceive just compensation for the use and occupancy

of the premises, but said funds to be applied upon
account of just compensation if and when such com-

pensation be determined by the court.

Said motion will be made upon the grounds that

the plaintiff has been in actual possession of and had

exclusive use and occupancy of said premises, and
that the defendants nor any of them have not re-

ceived any funds whatsoever therefrom since July

10, 1944, and that the defendants Gawzner are at

least entitled to immediate paj^ment of all of the

minimmu rentals provided to be paid under the

terms of said lease.
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Said motion will be based ui)on the record, plead-

ings, and files hereof, and upon the Court's de-

termination and conclusions in the pre-trial hearing.

Dated : December 27, 1945.

MacFARLANE, SCHAEFER &

HAUN,
By /s/ RAYMOND HAUN,

Attorneys for Defendant

Leo Lebenbaum

Receipt of Copy of Notice acknowledged.

[Endorsed] : Filed Dec. 28, 1945. [29]

[Title of District Court and Cause.]

NOTICE OF OPPOSITION TO ORDER DI-

RECTING THE PLAINTIFF TO DELIVER
POSSESSION OF THE PREMISES TO
THE DEFENDANT LEO LEBENBAUM

To the Plaintiff, United States of America, and to

Eugene D. Williams, Special Assistant to the

Attorney General, and to Defendant, Leo Leb-

enbaum, and to Messrs. MacFarlane, Schaefer

& Haun, Attorneys for said Defendant

:

The defendants, Paul Gawzner and Irene Gaw^z-

ner, hereby oppose the issuance of an order direc-

ting the plaintiff to deliver possession of the prem-

ises to the defendant, Leo Lebenbaum, upon the

following grounds:

1. That one of the issues to be determined in
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this case is whether or not the said Leo Lebenbaum

is entitled to any compensation as the result of the

taking of the property by the Government in afore-

said a<3tion. That it is the contention of the said

defendants Gawzner that the commencement of said

action [31] terminated the right of the said Leo Leb-

enbaum to receive any compensation w^hatsoever

pursuant to the provisions of Paragraph Ten of the

lease, by which the said Leo Lebenbaum was in

possession of the said property at the time of the

commencement of the said action, which provision

of said lease is set forth in paragraph IV of the

Answer of the said defendants Gawzner to plain-

tiff's second amended complaint in said action.

That said provision of said lease provides that in

event the State of California or the County of

Santa Barbara or any other public body, shall by

condemnation acquire any additional portion of the

said leased premises for highway or other public

purpose, the amount of the award in any such con-

demnation suit shall belong solely to the said lessors,

to wit, the said defendants Gaw^zner. That the said

provision of said lease was pleaded in the fore-

going Answer of the said defendants Gawzner and
is one of the issues of said action to be determined

by the Court at the trial of said action.

2. That said provision of said lease above re-

ferred to further provides that should the effect of

such condemnation be such as to reduce the rentable

rooms in said hotel by fifty per cent or to preclude

the subsequent use of the beach forming part of the

leased premises, then either party to this lease may
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terminate the same on thirty days' written notice

to the other. That it is further alleged in said An-

swer of the said defendants Gawzner, that said

thirty days' notice was given by them to the said

Leo Lebenhaum, and that as a result thereof said

lease and the rights of the said Leo Lebenhaum

therein under said lease to the property ceased and

terminated on September 10, 1944.

Respectfully submitted,

HILL, MORGAN & FARRER,
By /s/ VINCENT MORGAN,

/s/ STANLEY S. BURRILL.
Receipt of copy acknowledged.

[Endorsed] : Filed Jan. 2, 1946. [32]

[Title of District Court and Cause.]

NOTICE OF OPPOSITION TO ORDER
RELEASING DEPOSITED FUNDS

To the Plaintiff, United States of America, and to

Eugene D. Williams, Special Assistant to the

Attorney General, and to Defendant, Leo Leb-

enhaum, and to Messrs. MacFarlane, Schaeffer

& Haun, Attorneys for said Defendant:

The Defendants Gawzner hereby oppose the is-

suance of an order releasing to the defendant, Leo

Lebenhaum, from the funds heretofore deposited in

Court by the plaintiff, the sum of Fifteen Thousand

Dollars ($15,000.00), or any amount whatsoever,

for the use of the said defendant in the reopening

of the hotel premises and the current expenses



12 Paul Gawzner, et al.

thereof, or for any use or purpose whatsoever, or

at all, upon the following grounds: [34]

1. That the purposes and uses for which said

sum is sought to he released by the said defendant,

Lebenbaum, are not purposes and uses for which

compensation may be paid to the said defendant

ill said action.

2. That the said defendant, Leo Lebenbaum, as

lessee of the premises sought to be condemned by

plaintiff at the time of the commencement of said

action, has not shown that his interest in and to

said property by virtue of said lease is such an

interest as to entitle said defendant to any compen-

sation whatsoever. That the right of said defend-

ant Leo Lebenbaum to any compensation in said

condemnation action is dependant upon his ability

to prove that said lease had a market or bonus

value for and during the period of the occupancy

of the said property by the Government. That the

right of the said defendant to such compensation'

can only be determined by evidence to be taken at

the trial of said action and is one of the issues to be

determined in said action.

3. That the said defendant Leo Lebenbaum is

not entitled to any compensation in said action by

reason of the provisions of Paragraph Ten of the

lease under which the said Leo Lebenbaum was

lessee at the time of the commencement of said

action, which provision of said lease is set forth in

paragraph IV of the Answer of the said defend-

ants, Paul Gawzner and Irene Gawzner, to plain-

tiff's second amended complaint in said action, and
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which provision in substance provides that in the

event of the acquisition of any additional portion

of the leased premises by condemnation by the

State of California or the County of Santa Barbara

or any other public body, for highway or other

public purpose, the amount of the award shall

belong solely to the lessor, to wit, said defendants

Gawzner.

4. That the amounts heretofore deposited by

the plaintitf are wholly inadequate in amount to

compensate the defendants Gawzner for the taking

of said property by the said plaintiff, and that any

payment of any portion of said monies now on

deposit [35] to the said Leo Lebenbaum will result

in reducing the amount of just comx)ensation to the

said defendants Gawzner and will prevent said de-

fendants from receiving the full amount of just

compensation due them.

Respectfully submitted,

HILL, MORGAN & FARRER,
By /s/ VINCENT MORGAN,

/s/ STANLEY S. BURRILL.

Receipt of copy acknowledged.

[Endorsed] : Filed Jan. 2, 1946. [36]

[Title of District Court and Cause.]

MEMORANDUM OF CONCLUSIONS

Judge Weinberger's Calendar April 30, 1946

The above entitled action is one in eminent do-

main brought by the United States of America for
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acquisition of an estate in certain real and personal

property described in the second amended com-

plaint, the propert}^ commonly known as the Mira-

mar Hotel, at Santa Barbara, California. The

defendants in said action are Paul and Irene Gawz-

ner, owners of the property described in the said

complaint, Leo Lebanbaum, lessee from defendants

Gawzner of a portion of the property involved, and

various John Does, with which Doe defendants we

are not presently concerned.

The lease took effect December 15, 1943, and by

its terms continues until December 31, 1948, with

option for a five year renewal. The government

acquired an estate in the property involved herein

beginning July 10, 1944. Plaintiff's counsel has

announced that the United States is ready to ter-

minate its possession of the premises and to tender

the same to the person or persons entitled thereto.

The defendant Leo Lebenbaum has presented to

the Court for decision three motions which are filed

by him on December 28th, 1945 as f611ows:

No. 1

Motion for an order directing the plaintiff, the

United States of America, upon the surrender of

the possession of the premises described in the

plaintiff's amended complaint and which were under

lease to the defendant Lebenbaum at the com-

mencement of this action, to deliver the possession

of said premises and the whole thereof to the said

defendant Lebenbaum, subject to all the terms,

covenants and conditions of said lease.
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This motion was made upon the grounds that

said defendant was in the quiet and peaceful pos-

session of said premises to the time of the com-

mencement of this action; that the lease between

the said defendant and the defendants Paul Gawz-

ner and Irene Gawzner has not been cancelled or

terminated by the instant proceedings, and the de-

fendant Lebenbaum is entitled to be restored to the

possession of said premises when said plaintiff quits

the possession thereof.

Defendants Gawzner have filed notice of opposi-

tion to such motion, and contend that the commence-

ment of this action teniiinated the right of the said

Leo Lebenbaum to receive any compensation what-

soever pursuant to the provisions of Paragraph Ten

of the lease, and that further, under the provisions

of said paragraph and a notice given to the de-

fendant lessee by the defendants lessors, the lease

terminated on September 10, 1944.

Defendants Gawzner made a like contention in

their first answer filed herein and also in such

answer made like [39] assertion concerning the

effect of Paragraph Ten of said lease. On June 30,

1945 the late Judge Hollzer rendered an opinion

wherein he construed the effect of the condemnation

proceedings upon the provisions of the lease, par-

ticularly ParagrajDh Ten thereof, and by said

opinion ruled that by the provisions of the lease

under consideration the parties thereto did not in-

tend to effect a forfeiture of the lessee's rights

under a state of facts such as those disclosed by

the record then before Judge Hollzer. We see no
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change in the record as it is now before us, except

that the interest sought by the government has since

been made certain in its duration. We have read

the cases cited by Judge Hollzer in his opinion,

and have considered the argument of counsel at the

hearing before us and the cases cited by them, and

conchide that Paragraph Ten of the lease does not

refer to condemnation proceedings such as are in-

volved herein, and that the lease has not been af-

fected by such proceedings; that the government

should therefore tender possession of the premises

to the lessee upon the conclusion of its occupancy.

No. 2

Motion of the defendant Leo Lebenbaum for an

order to exclude the defendants Paul Gavv^zner and

Irene Gawzner from participation in the trial of

the condemnation j)roceedings insofar as the same

pertain to the real property covered by the written

lease between the said defendants Paul Gawzner

and Irene Gawzner as lessors and the defendant

Leo Lebenbaum as lessee.

Said motion was made upon the ground that the

said defendants Paul Gawzner and Irene Gawzner

are neither the necessary or proper parties defend-

ant to said condemnation [40] proceedings and are

not entitled either to appear or participate in such

condemnation trial, insofar as such leased property

is concerned.

Plaintiff's complaint makes defendants Gawzner
parties to these proceedings and prays that the
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interest of each defendant should be determined

and a proper apportionment made. It appears to

this Court that the defendants Gawzner are neces-

sary parties herein and that they should be allowed

to participate at the trial in order that there may
be a complete determination of the rights of all

the parties herein in relation to all the property

involved. The motion to exclude defendants Gawz-

ner from participation in the trial should be denied.

No. 3

Motion of the defendant Leo Lebenbaum:

(a) That the Court release to him for payment

to the defendants Paul Gawzner and Irene Gawzner

a sum of money from the funds deposited by the

plaintiff in Court equal to the minimum rental pay-

ments which are payable to the said defendants

Gawzner under the terms of the written lease exist-

ing between the parties and covering the period

from July 10th, 1944 to the date of the surrender

of possession of the property by the plaintiff;

(b) That the Court further release to the de-

fendant Leo Lebenbaum from the funds deposited

in Court by the plaintiff the sum of $15,000.00 for

use of said defendant in the re-opening of the hotel

premises and guarantee expenses thereof necessi-

tated by the surrender of the possession by the

plaintiff; and

(c) That such order be made without prejudice

to the rights of any persons entitled to claim [41]

and receive just compensation for use and occu-
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pancy of the premises but said funds to be applied

upon account of just compensation as and when

such compensation be determined by the Court.

Said above motion is made upon the ground that

the plaintiff has been in actual possession of and

had exclusive use and occupancy of said premises,

and that the defendants, nor any of them, have not

received any funds whatsoever therefrom since

July 10th, 1944, and that the defendants Gawzner

are at least entitled to immediate payment of all

minimum rentals provided to be paid under the

terms of said lease.

Defendants Gawzner filed their notice of opposi-

tion to any order releasing to the defendant Leben-

baum any of the deposited funds. However, at the

hearing of the above motions, a discussion was had

between counsel regarding the release of certain of

said funds, and counsel for defendants Lebenbaum

and Gawzner agreed to enter into a written stipu-

lation permitting the release of certain of said

funds, said stipulation to be prepared and submitted

to the Court for its order in the premises.

Counsel for the Government at said hearing,

stated that he had no objections to such release of

certain of said funds, provided that said funds be

applied on account of the just compensation as and

when such compensation be determined by the

Court. Said stipulation has not as yet been pre-

sented to the Court.

(Copies to counsel.)

[Endorsed] : Filed April 30, 1946. [42]
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At a stated term, to wit: The February Term.

A.D. 1946, of the District Court of the United

States of America, within and for the Central

Division of the Southern District of California,

held at the Court Room thereof, in the City of Los

Angeles on Tuesday the 30th day of April in the

year of our Lord one thousand nine hundred and

forty-six.

Present: The Honorable Jacob Weinberger,

District Judge.

[Title of Cause.]

For the reasons set forth in the memorandum of

conclusions this day filed herein. It Is Ordered : the

motion for an order directing the plaintiff, upon

surrender of possession of the premises covered by

the lease between defendants Lebenbaum and Gawz-

ners to make such surrender to defendant Leben-

baum is granted.

The motion to exclude defendants Gawzner from

participation in the trial of the condemnation pro-

ceedings herein is denied.

The motion that the court release certain funds

to defendant Lebenbaum is denied except to the

extent agreed upon by counsel in open court at the

hearing on said motions. Counsel are directed to

reduce such agreement to writing and present the

same forthwith to the court for its order, said order

also to recite that the same is made without preju-

dice to the ]'iglits of any party as the same may
appear after a hearing on the merits, and subject

to the further order of this court. [43]
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[Title of District Court and Cause.]

STIPULATION IN RE SURRENDER OF POS-

SESSION OF MIRAMAR HOTEL TO LEO
LEBENBAUM, TENANT

The above entitled Court having, on April 30,

1946, made and entered its minute order, reading

in part, as follows, to-wit

:

"It is ordered: That the motion for an order

directing the plaintiff, upon surrender of possession

of the premises covered by the lease between de-

fendants Lebenbaum and Gawzner, to make such

surrender to defendant Lebenbaum, is granted."

And it appearing from a memorandum entitled

"Memorandum of Conclusions," filed by the Court

concurrently with the filing of said minute order,

that the following conclusion is stated on page 3,

lines 18 to 20, inclusive, to-wit:

"That the government should therefore tender

possession of the premises to the lessee upon the

conclusion of its occupancy."

And the plaintiff being desirous of tendering and

surrendering possession of said premises and the

whole thereof forthwith to said tenant (lessee) Leo

Lebenbaum and said defendant, Leo Lebenbaum, be-

ing desirous and willing to forthwith accept full,

final and exclusive surrender and possession thereof,

subject to the conditions hereinafter noted, which

conditions are acceptable [44] to the plaintiff;

Now, Therefore, It Is Stipulated:
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I.

That the plaintiff may and does hereby immedi-

ately tender to defendant, Leo Lebenbaum, full,

immediate and complete possession of the Miramar

Hotel and of all improvements, furniture and fix-

tures of every kind and character heretofore taken

from him at the time when plaintiff entered into

possession, except to the extent that restoration

and/or replacement are ultimately determined and

required by judgment herein, and said defendant

consents and agrees to forthwith accept and receive

such surrender and to assume full, complete and

exclusive possession thereof.

II.

That the actual date and time of such change in

possession and control shall be evidenced by a writ-

ten receipt executed by defendant Leo Lebenbaum

in favor of the United States of America through

the War Department, Office of the Division Engi-

neer, Pacific Division, Real Estate Division, Los

Angeles Sub-Office, reading as follows, to-wit:

The undersigned, Leo Lebenbaum, lessee of the

Miramar Hotel, under the terms and provisions of

that certain w^ritten lease executed by Paul Gawzner

and Irene Gawzner as lessors and Leo Lebenbaum

as lessee, dated December 15, 1943, pursuant to that

certain stipulation between the undersigned and the

United States of America in action entitled ^'L^nited

States V. 21 Acres of Land, more or less, in the

County of Santa Barbara, etc. et al.. No. 3752-W

Civil" now pending in the District Court of the
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Southern District of California, Central Division,

dated May .
.

, 1946, acknowledges that he has ac-

cepted full, complete and exclusive possession of

the Miramar Hotel, Santa Barbara, California, to-

gether with all improvements thereon, in<3luding all

furniture, fixtures and equipment as provided for

in said stipulation; that such acceptance became

effective on May 31, 1946 at 11:59 o'clock p.m.

(Signed)

Leo Lebenbaum. [45]

III.

That upon the execution of said written receipt

and delivery thereof to a representative of the War
Department, the tenancy of the United States shall

ipso facto case and determine.

IV.

That the execution of such receipt, the acceptance

of possession of said premises and property, and the

termination of such tenancy shall be without preju-

dice to the right of the defendant Leo Lebenbaum

to claim, establish, enforce and receive full compen-

sation for the obligation of the United States to

restore said premises and other property to its con-

dition at the time when plaintiff entered into pos-

session, ordinary wear and tear excepted, and shall

include a sum equivalent to the rental which shall

be finally fixed in this proceeding for the base period

between July 10, 1944 and November 20, 1945, com-

puted on a monthly basis, for an additional two (2)

months period next following June 1, 1946; which
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additional sum shall be paid as part of the com-

pensation for the restoration of the premises.

Dated: May 29, 1946.

UNITED STATES OF
AMERICA,

Plaintiff,

By EUGENE D. WILLIAMS,
Special Assistant to the

Attorney General.

By /s/ EUGENE D. WILLIAMS,
/s/ PAUL R. COTE,

Attorney for Defendant

Leo Lebenbaum.

[Endorsed] : Filed June 17, 1946. [46]

[Title of District Court and Cause.]

STIPULATION IN RE SURRENDER OF POS-
SESSION OF PORTIONS OF PROPERTY
TAKEN BY THE UNITED STATES

The above entitled Court having, on April 30,

1946, made and entered its minute order reading in

part as follows, to wit:

''It Is Ordered: That the motion for an order

directing the plaintiff, upon surrender of possession

of the premises covered by the lease between defend-

ants Lebenbaum and Gawzner, to make such sur-

render to defendant Lebenbaum, is granted."

And it appearing from a memorandum entitled
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''Memorandum of Conclusions," filed by the Court

concurrently with the filing of said minute order,

that the following conclusion is stated on page 3,

lines 18 to 20, inclusive, to wit

:

"That the Government should therefore tender

possession of the premises to the lessee upon the

conclusion of its occupancy."

And, whereas, plaintiff and defendant, Leo Leben-

baum, have heretofore entered into a Stipulation

under the terms of which plaintiff has surrendered

to, and defendant Leo Lebenbaum has accepted pos-

session of all of the premises [47] known as the

Miramar Hotel, Santa Barbara, California, which

were taken from him in these proceedings and

which on July 10, 1944 w^ere subject to the terms

and provisions of a Lease between defendants

Gawzner and Lebenbaum, dated December 15, 1943

(a true copy of which is annexed to the Answer

of defendant Leo Lebenbaum to plaintiff's Second

Amended Comj^laint, and marked and identified as

"Exhibit A") and.

Whereas, such other real estate, improvements

thereon, personal property and effects as were taken

by the plaintiff in this proceeding on July 10, 1944

which were not included in the foregoing described

Lease were taken from defendants Paul and Irene

Gawzner, and

Whereas, plaintiff desires to and has formally

tendered to said defendants Gawzner the immediate

surrender of possession thereof, and said defendants

Gawzner are agreeable to accepting and receiving

possession thereof.
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Now, Therefore, It Is Stipulated:

I.

That xDlaintiff may and does hereby immediately

tender to defendants Paul Gawzner and Irene

Gawzner, jointly and severally, full, immediate and

complete possession of all of the real estate, im-

provements thereon, effects and personal property

which plaintifi: heretofore took in these proceedings

on July 10, 1944, and which was and is not included

within the terms and provisions of the Lease be-

tween defendants Gawzner and defendant Leo Leb-

enbaum, covering what is known as the Miramar

Hotel, Santa Barbara, California, and dated Decem-

ber 15, 1943, except to the extent that restoration

and/or replacement of any part or portion thereof

are ultimately determined and required by Judg-

ment herein, and said defendants, and each of them,

consent and agree to forthwith accept and receive

such surrender and to assume full, complete and

exclusive possession thereof.

II.

That the actual date and time of such change in

possession and control shall be evidence by a written

receipt executed by defendants Paul and Irene

Gawzner in favor of the United States of America

through the War Department, Office of the Division

Engineer, Pacific Division, Real Estate Division,

Los Angeles Sub-Office, reading as follows, to wit:

"The undersigned, Paul and Irene Gawzner, as

owner of all the real estate, improvements thereon.
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effects and personal property taken by the United

States of America in this proceeding (other than

as contained in that certain Lease of the Miramar

Hotel, Santa Barbara, in which the undersigned are

lessors, and one Leo Lebenbaum is lessee, and which

Lease is dated December 15, 1943) pursuant to that

Stipulation between the undersigned and the United

States of America, in an action entitled 'United

States of America, v. 21 Acres of Land, more or

less, in the County of Santa Barbara, etc., et al..

No. 3752-W Civil,' now pending in the District

Court of the Southern District of California, Cen-

tral Division, dated June 10, 1946, acknowledge

that they have accepted the full, complete and ex-

clusive possession of the foregoing described prop-

erty as provided for in said Stix)ulation ; that such

acceptance became effective on June .
. , 1946.

(Signed)

Paul Gawzner

Irene Gawzner"

III.

That upon the execution of said written receipt

and delivery thereof to a representative of the War
Department, the tenancy of the United States shall

ipso facto cease and determine.

IV.

That the execution of such receipt, the acceptance

of possession of said premises and property, and the

termination of such tenancy shall be without preju-
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dice to the riglit of the defendants, Paul Gawzner

and Irene Gawzner, to claim, establish, enforce and

receive full compensation for the obligation of the

United States to restore said premises and other

property to its condition at the time when plaintiff

entered into possession, ordinary wear and tear

excepted, and shall include a sum equivalent to the

rental which shall be finally fixed in [49] this

proceeding for the base period between July 10,

1944 and November 20, 1945, computed on a

monthly basis, for an additional period next follow-

ing the date of termination of tenancy as herein-

above fixed in Paragraph III hereof, equivalent to

the time which shall subsequently be agreed upon or

finally fixed and determined in this proceeding as

the reasonable period necessarily required for such

restoration.

Dated: June 10, 1946.

UNITED STATES OF
AMERICA,

Plaintiff,

By /s/ EUGENE D. WILLIAMS,
Special Assistant to the

Attorney General,

Attorney for Plaintiff.

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL,

Attorneys for Defendants,

Paul Gaw^zner and

Irene Gawzner.

[Endorsed] : Filed June 17, 1946. [50]
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[Title of District Court and Cause.]

EECEIPT

The undersigned, Leo Lebenbaum, lessee of the

Miramar Hotel, under the terms and provisions of

that certain written lease executed by Paul Gawz-

ner and Irene Gawzner as lessors and Leo Leben-

baum as lessee, dated December 15, 1943, pursuant

to that certain stipulation between the undersigned

and the United States of America in action entitled

"United States v. 21 Acres of Land, more or less,

in the County of Santa Barbara, etc., et al.. No.

3752-W Civil," now pending in the District Court

of the Southern District of California, Central Di-

vision, dated May 29th, 1946, acknowledges that he

has accepted full, complete and exclusive possession

of the Miramar Hotel, Santa Barbara, California,

together with all improvements thereon, including

all furniture, fixtures and equipment as provided

for in said stipulation ; that such acceptance became

effective on May 31, 1946, at 11:59 o'clock p.m.

/s/ LEO LEBENBAUM.

[Endorsed] : Filed June 17, 1946. [52]
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[Title of District Court and Cause.]

PETITION FOR WITHDRAWAL OF FUNDS
ON DEPOSIT

To the Honorable District Court of the United

States in and for the Southern District of

California Central Division, and to the Hon-

orable Jacob Weinberger, Judge thereof

:

The petition of Paul Gawzner, Irene Gawzner and

Leo Lebenbaum, defendants in the above-entitled

action, respectively represents:

I.

The plaintiff above named, the United States of

America, pursuant to orders of the Court thereto-

fore made, has deposited in the Registry of the

above-entitled Court on account of the just [53]

compensation to be determined in the above-entitled

action the following sums of money on the dates set

opposite such sums, to wit:

Date Amounts

March 23, 1945 $52,693.55

November 20, 1945 13,500.00

April 25, 1946 7,500.00

Total $73,693.55

II.

There has heretofore been withdrawn from said

fund pursuant to order of the above-entitled Court

the sum of $1,594.02, leaving a balance on deposit

in the said Registry as of this date the sum of

$72,099.53.
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III.

By the terms of the orders authorizing such de-

posits all or any part of such sum may now be paid

out to the parties entitled thereto.

IV.

That these petitioning defendants are the only

persons interested in or who have any right to re-

ceive any portion of the award which may be made

in this action for the use and occupancy by the

plaintiff, the United States of America, of the

property known as the Miramar Hotel and Bun-

galows, Santa Barbara County, California, or for

the rehabilitation and/or restoration of any of the

said property or of the personal property con-

tained therein during the term of the occupancy

of said property by said plaintiff; regardless of

any allocation of such award which ultimately may
be made among these defendants by adjudication

or agreement.

V.

That by the terms of the orders heretofore made
by this Court authorizing the deposit of said funds,

it is provided [54] that upon distribution of the

funds so deposited the amount of such distribution

shall be credited against the amount of the ultimate

award which may be made against the plaintiff

herein.

That these petitioning defendants are willing and

hereby agree that upon the making of the distribu-

tion hereby prayed to be made to them, each and all
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of them will acknowledge satisfaction to the extent

of the full amount of such distribution of the judg-

ment ultimately to be entered herein fixing the total

amount of such compensation to be paid by the

plaintiff.

Wherefore these petitioning defendants pray that

the Court make its order that there be withdrawn

from the funds now on deposit in the Registry of

the above-named Court the sum of Sixty-Five Thou-

sand Dollars ($65,000), which shall be paid to the

defendants Leo Lebenbaum, Paul Gawzner and

Irene Gawzner, jointly.

Dated this 29th day of August, 1946.

/s/ LEO LEBENBAUM.-
PAUL COTE and

THOMAS H. HEARN.
By /s/ THOS. H. HEARN,

Attorneys for Defendant,

Leo Lebenbaum.

/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER.

HILL, MORGAN & FARRER.
By /s/ STANLEY H. BURRILL,

Attorneys for Defendants

Gawzner.

We hereby acknowledge receipt of a copy of the

foregoing petition and consent that the same may
be granted and that the Court [55] may order the

withdrawal from the funds deposited in the Registry

of the Court in the above-entitled action the sum of
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Sixty-five Thousand Dollars ($65,000) in accordance

with the prayer of the foregoing petition.

JAMES M. CARTER,
United States Attorney for the Southern District

of California.

JAMES F. Mcpherson,
Special Assistant to the

Attorney General.

By /s/ PAUL R. SCHNAITTER,
Spedal Attorney, Department

of Justice.

Attorneys for Plaintiff.

Upon the filing of the foregoing petition in open

court and good cause appearing therefor. It Is

Hereby Ordered:

I.

That the Clerk of the above-entitled Court shall

forthwith pay out of the Registry of this Court

from the amounts deposited in the above-entitled

action the sum of Sixty-Five Thousand Dollars

($65,000) to the defendants Leo Lebenbaum, Paul

Gawzner and Irene Gawzner jointly.

II.

That the sums so paid out as aforesaid shall be

ultimately applied on account of the just compen-

sation as shall hereafter be agreed upon or awarded

in the above-entitled action.

Dated this day of , 1946.

Judge.

[Endorsed] : Filed Aug. 29, 1946. [56]
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[Title of District Court and Cause.]

RESPONSIVE STATEMENT OF PLAINTIFF
IN CONNECTION WITH DEFENDANTS'
PETITION FOR WITHDRAWAL OF
FUNDS ON DEPOSIT

On March 5, 1945, there was received in connec-

tion with the above action, in the Los Angeles

office, Lands Division, Department of Justice, a

United States Treasurer's check in the amount of

$52,693.55 payable to the Clerk of the United States

District Court for the Southern District of Cali-

fornia, together with a letter containing instruc-

tions with reference to the deposit of said check.

The pertinent instructions contained in the letter

were as follows

:

''Please secure a stipulation for an order per-

mitting the deposit of the check into the registry

of the court for the benefit of the parties entitled

thereto, to be distributed in advance of judgment

dpon proper order of the court, such distribution

to be credited against the amount of the ultimate

award and to be without prejudice to the right of

the owner to claim a larger amount; provided,

however, that no distribtuion is to be made in ex-

cess of [57] $4,500.00 per month for each month

that the United States has occupied the premises

at the time such distribution is made."

The defendants in this case refused to enter into

a stipulation for the order whereupon further in-

structions were obtained by the Los Angeles office

from the Department of Justice authorizing the
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filing of a motion for an order permitting the de-

posit upon the terms hereinabove set forth. There-

after, such petition was served and filed and on the

22nd day of March, 1945, the Honorable Harry A.

Hollzer, United States District Judge, entered an

order authorizing plaintiff to pay said sum into

the Registry of the Court ''as an arbitrary esti-

mate of just compensation for the period commenc-

ing July 10, 1944, and ending June 30, 1945," and

further providing "that upon any petition by a

party in interest the court may hereafter order and

adjudge that distribution of said proceeds may be

made to the persons as decreed by the Court to be

entitled thereto at a rate not in excess of $4,500.00

per month for each month that the plaintiff, the

United States of America, has occupied the said

premises, and that said distribution shall be cred-

ited against the amount of the ultimate award,

which may be made against the plaintiff, or decree-

ing the total amount of just compensation to be

paid by the plaintiff."

Said Order further provided that the deposit was

without prejudice to the rights of the plaintiff to

contend that the true and just compensation was

less than such amount and likewise without preju-

dice to any party in interest to contend that just

compensation was in excess of said amount.

Thereafter on November 20, 1945, and April 25,

1946, deposits of $13,500.00 and $7,500.00, respec-

tively, were allowed to be made under similar or-

ders.
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The petition for withdrawal of funds on deposit

proposed to be filed by the defendants Leo Leben-

baum, Paul Gawzner and Irene Gawzner, has been

examined by the attorneys for the X)laintiff and, in

their opinion, the disbursement prayed for therein,

if made, will be in [58] accordance with the condi-

tions set forth in the letter of instruction in con-

nection with said deposits and the orders entered

fixing the terms under which such deposits might

be disbursed.

Dated: This 29th day of August, 1946.

JAMES M. CARTER,
United States Attorney.

By /s/ IRL D. BRETT,
Special Assistant to the

Attorney General.

/s/ PAUL R. SCHNAITTER,
Special Attorney, Lands

Division,

Department of Justice.

[Endorsed] : Filed Aug. 29, 1946. [59]

[Title of District Court and Cause.]

RECEIPT

The undersigned, Paul and Irene Gawzner, as

owners of all the real estate, improvements thereon,

effects and personal property taken by the United

States of America in this proceeding (other than
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as contained in that certain Lease of the Mira-

mar Hotel, Santa Barbara, in which the under-

signed are lessors, and one Leo Lebenbaum is lessee,

and which Lease is dated December 15, 1943) pur-

suant to that Stipulation between the undersigned

and the United States of America, in an action

entitled "L^nited States of America v. 21 Acres of

Land, More or Less, in the County of Santa Bar-

bara, etc., et al., No. 3752-W Civil," now pending

in the District Court of the Southern District of

California, Central Division, dated June 10, 1946,

acknowledge that they have accepted the full, com-

plete and exclusive possession of the foregoing de-

scribed property as provided for in said Stipula-

tion; that such acceptance became effective on June

18, 1946.

/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER.

[Endorsed] : Filed Sept. 13, 1946. [61]

[Title of District Court and Cause.]

THIRD AMENDED COMPLAINT IN
CONDEMNATION

Comes Now the plaintiff. United States of Amer-

ica, by James M. Carter, United States Attorney,

as its attorney, and on application of the Secretary

of War of the United States of America, herein-

after sometimes referred to as the "requesting

officer," and under the direction of and by the au-
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thority of the Attorney General of the United

States of America, for cause of action against the

above named defendants, and each of them, and

leave of Court being first duly had and obtained,

files this its Third Amended Complaint in Con-

demnation, and complains and alleges:

I.

That the plaintiff, the United States of Amer-

ica, is entitled to acquire, by the exercise of its

power of eminent domain, [63] the property here-

inafter referred to and described, for the uses and

purposes hereinafter set forth.

II.

That in accordance with the provisions of the

hereinafter referred to statutes, said requesting

officer, for and in behalf of the United States of

America, has designated that the property herein-

after described is suitable and necessary for the

purposes of the United States of America, and

has selected said property for acquisition by the

United States of America in these proceedings, and

said selection, designation and determination ever

since have been and are now in full force and

effect; that the purposes for which the plaintiff is

taking the property as hereinafter alleged are neces-

sary and constitute a public use, which use is au-

thorized by law; that the acquisition thereof by

plaintiff is and will be of the greatest public bene-

fit and to the least private injury; that the plain-

tiff is informed and believes, and upon such infor-

mation and belief alleges, that no part of said prop-

erty has heretofore been appropriated by any per-
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son for any public use, and if any part or portion

thereof has heretofore been appropriated to a public

use prior to the use of plaintiff, the use to which

said property herein sought to be condemned and

appropriated by plaintiff will put is a more neces-

sary and paramount public use.

III.

That the plaintiff has named herein by their

true names or by fictitious names all defendants

known by it to have some interest in said property;

that there may be other persons having some inter-

est therein whom the plaintiff* hereby identifies as

unknown persons, and i:)laintiff makes such un-

known persons defendants herein, to the end that

said property may be vested in the United States

of America to the extent hereinafter prayed for.

IV.

That plaintiff is informed and believes, and upon

such [64] information and belief alleges, that the

property hereinafter described constitutes a whole

parcel of property, and not a part of such parcel.

V.

That the defendants Doe One to Doe Five Hun-

dred, inclusive, and One Doe Corporation, a corpo-

ration, to Twenty-five Doe Corporation, a corpora-

tion, inclusive, are sued herein under the ficti-

tious names hereinabove set out, for the reason

that the true names of said defendants are un-

known to the plaintiff ; that when said true names of
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said defendants are ascertained, plaintiff will amend

its Third Amended Complaint and insert herein

the true names of said defendants.

VI.

That any, every and all of the defendants herein

named claim and assert some right, title, interest

or estate in, or lien, encumbrance, servitude, ease-

ment, charge or demand on, or in respect to, the

property in this Third Amended Complaint de-

scribed, or some part thereof.

VII.

That Robert P. Patterson is now, and at all of

the times herein mentioned has been, the Sec-

retary of War of the United States of America ; that

in such capacity as the said Secretary of War he

is the requesting officer for the plaintiff. United

States of America, on whose application the within

Third Amended Complaint in Condemnation is be-

ing filed ; that he has, while so acting as hereinabove

alleged, selected the hereinabove referred to and

hereinafter described property for use for the stab-

lishment of Redistribution Station and related mili-

tary purposes, and has designated and determined

that the use and occupancy of said property is im-

mediately required in connection therewith, pursu-

ant to the authority of the Acts of Congress here-

inafter set out.

VIII.

That this is a suit of a civil nature, brought by

the [65] plaintiff under the authority of and pur-
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suant to the provisions of an Act of Congress ap-

proved August 18, 1890 (26 Stat. 316), as amended

by the Acts of Congress approved July 2, 1917 (40

Stat. 241), April 11, 1918 (40 Stat. 518; U.S.C.

§171), and the Act commonly known as the Second

War Powers Act, being, to wit. Act of Congress ap-

proved March 27, 1942 (Public Law 507—77th Con-

gress) ; that funds for the acquisition herein alleged

have been appropriated by the Congress of the

United States by an Act of Congress approved July

1, 1943 (Public Law 108—77th Congress).

IX.

That the estate or interest to be taken in the here-

inabove referred to and hereinafter described prop-

ert}^ is for a term of years commencing July 10,

1944, and ending June 1, 1946, subject, however, to

existing easements for public roads and highways,

for public utilities, for railroads and for pipe lines,

together with the right to remove within a rea-

sonable time after the expiration of the term or ex-

tensions thereof, any and all improvements and

structures placed thereon, by or for the LTnited

States.

That the property hereinabove referred to consists

of those lands hereinafter described and all personal

property located on said lands and used in connec-

tion with the operation of the hotel situated thereon,

excepting foods and beverages, and also excepting

all personal property owned by guests, tenants and

emploj^ees of said hotel, and excepting, further, the
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accounting records of the hotel; that there is an-

nexed to the First Amended Complaint and marked

as Exhibit "A," which by such reference is included

herein and made a part hereof as if herein set out in

full, a list and description of all personal property,

the use of which is herein condemned and taken by

the plaintiff as herein alleged; that the said lands

hereinabove referred to are situated in the County

of Santa Barbara, and are more particularly de-

scribed as follow^s: [66]

Parcel 1

Lots 8, 9, 12, 13, 15, 16, 17, 18, 19, 20, 21, 22, 23,

24 and 25-A, Oceanside Tract, being a portion of

Pueblo Lot 32 Montecito School District, in the

County of Santa Barbara, State of California, as

per County Assessors Book 2, Page 24 on file in the

office of the County Assessor of said County.

Excepting therefrom any portion of Lots 17, 18,

19, 20 and 25-A lying within State Highway No.

101.

Parcel 2

A portion of Pueblo Lot 32, shown as Parcel 7

on County Assessors Map, filed in Book 2, Page 24

in the office of the County Assessor in Montecito

School District, County of Santa Barbara, State

of California.

Excepting therefrom that portion lying within

the Southern Pacific Railway Company Right-of-

Way and that portion lying within State Highway

No. 101.
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Containing 7.652 acres, exclusive of the excep-

tions.

Parcel 3

Lots 37 and 38, Oceanside Beach Tract, being

a portion of Pueblo Lot 32, Montecito School Dis-

trict, in the County of Santa Barbara, State of

California, as per County Assessors Book 2, Page

28, on file in the office of the County Assessor of

said County.

X.

That the apparent and presumptive owners of

the hereinabove described property are Paul Gawz-

ner and Irene Gawzner; that said property is com-

monly and generally known as the Miramar Hotel,

Santa Barbara, California.

XL
That the defendants One Doe Company to Twen-

ty-five Doe Company, inclusive, are corporations

duly organized and existing under and by virtue of

the laws of one of the States of the United States,

and each of them is qualified to do and doing busi-

ness in the State of California. [67]

XII.

That the said Secretary of War of the United

States has determined that the acquisition of the

leasehold w^hich is herein sought to be condemned

is necessary for use as Redistribution Station and

Related Military Purposes, and for such other uses

as may be authorized by Congress or by Executive

Order, and has determined that immediate and ex-
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elusive possession of the said property, the im-

provements thereon, and the personal property here-

inabove referred to is necessary for the prosecu-

tion of the present war.

XIII.

That under the provisions of the Second War
Powers Act of 1942 it is provided, in part, as fol-

lows:

''Upon and after the filing of the condemnation

petition, immediate possession may be taken and the

property may be occupied, used and improved for

the purposes of the Act, notwithstanding any other

law."

That the Secretaiy of War has, in accordance

with the provisions of the said Second War Pow-

ers Act of 1942, determined that the immediate

use and occupancy of the above described and re-

ferred to property, real and personal, are required

in furtherance of the national war effort, and has

directed immediate occupancy thereof.

Wherefore, plaintiff prays judgment:

1. That the Court ascertain and assess the value

of the leasehold interest herein sought to be con-

demned and taken in the said property, both real

and personal

;

2. Adjudging that the i^ublic uses for which

plaintiff takes and condemns said property are

necessary public uses of the plaintiff, and that the

uses to which said property are to be applied are

uses authorized by law, and that all of the said

property so taken is necessary thereto;

3. Vesting in the United States of America the



44 Paul Gawzner, et al.

title and [68] estate in and to the said property as

hereinabove alleged, and adjudging that said title

and estate in the said property shall be deemed to

be condemned and taken for the use of the United

States for the purposes and uses hereinabove set

forth ; and further adjudging that the right to just

compensation for the said property hereinabove

described shall be vested in the persons entitled

thereto as their respective interests may appear and

be established by judgment herein;

4. That an Order issue from this Court vesting

the right to immediate possession in the plaintiff

of all of the property hereinabove described and

sought to be condemned in this action, for the use

of the United States of America for the purposes

and uses hereinabove set forth;

5. That all liens or encumbrances of record

against the property herein sought to be taken and

condemned be satisfied out of the award to be made

in this proceeding;

6. For such other and further relief as the Court

deems meet and proper in the premises and as the

nature of the case may require.

JAMES M. CARTER,
United States Attorney.

By /s/ IRL D. BRETT,
Special Assistant to the

Attorney General.

Receipt of copy acknowledged.

[Lodged] : Oct. 21, 1946.

[Endorsed] : Filed Oct. 23, 1946. [69]
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[Title of District Court and Cause]

STIPULATION FOR JUDGMENT

(Including Deficiency)

It Is Hereby Stipulated by and between the

United States of America, plaintiff in the above

entitled action, through its attorneys of record,

and upon the express authority and direction of the

Attorney General of the United States, and defend-

ant Leo Lebenbaum, by Paul R. Cote and Thomas

H. Hearn, Esqs., his attorneys of record, and de-

fendants Paul Gawzner and Irene Gawzner, by Hill,

Morgan & Farrer, and Stanley S. Burrill, Esqs.,

their attorneys of record that

Whereas, the above entitled and numbered pro-

ceeding has been instituted by plaintiff to deter-

mine the just compensation to be paid by it for

the condemnation and taking by plaintiff of the

estate or interest in the property hereinafter de-

scribed, together with the damages arising through

its obligation to make certain restoration to said

property, all as set forth and described in plaintiff's

Third Amended Complaint and hereinafter in this

Stipulation; and [71]

Whereas, the stipulating parties have agreed upon

the compensation to be paid b.y the plaintiff for

such condemnation and taking and such damage, as

aforesaid

;

Now, Therefore, It is Stipulated and Agreed

:



46 Paul Gawzner, et al.

I.

The authority of the United States to execute

this Stipulation is the express direction and author-

ization of the Attorney General of the United

States, by David L. Bazelon, Assistant Attorney

General, Lands Division, Department of Justice,

directed to the United States Attorney at Los

Angeles, dated November 22, 1946, and reading as

follows to-wit,

''Re condemnation Miramar Hotel, Civil 3752-W.

Settlement approved for $205,000, without interest,

providing deficiency paid before January 5, 1947.

Davil L. Bazelon, Assistant Attorney General."

II.

The authority of the above named counsel for

the respective defendants who have hereinafter

signed and executed this Stipulation is expressly

contained and set forth on the last page hereof.

III.

That judgment may be forthwith entered herein

in which there is condemned and vested in the

United States of America an estate or interest in

the property, both real and personal, hereinafter

described, for a term of years commencing July

10, 1944, and ending June 1, 1946; subject, how-

ever, to existing easements for public roads and

highways, for public utilities, for railroads, and for

pipe lines, and upon the following terms and con-

ditions, to-wit:

(a) That the purpose for which such real and
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personal property (hereinafter described) shall

'be used by plaintiff is for use for the establishment

of a Redistribution Station and related military [72]

purpose

;

(b) That the sum of $205,000, without interest,

except as hereinafter provided, is the fair, just,

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obligation

for the taking of such interest or estate as set

forth in sub-paragraph (a) above, together with all

compensation to be paid as damages arising out of

any failure or default upon the part of plain-

tiff in performance of its obligation to restore such

premises and real and personal property so taken

by it to the same condition as it was when it was

received by the plaintiff from the defendants, rea-

/sonable and ordinary wear and tear excepted, in-

cluding compensation for the time estimated to be

required for the completion of such restoration;

provided, however, that the deficiency provided for

and set forth in sub-paragraph (c) herein shall

have been paid into the Registery of this court on

or before January 5, 1947; otherwise, and in the

event that default be made in the deposit of such

deficiency on or before such date, such deficiency

shall draw interest commencing January 6, 1947

at the rate of six per cent per annum, such in-

terest to continue until the payment and deposit

of the full amount thereof into the Registry of

this court;

(c) That plaintiff has heretofore deposited into

the Registry of the court, in ])artial satisfaction
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of its obligation to pay just compensation, as pro-

vided in sub-paragraph (b) hereof, sums totalling'

$73,693.55; that although plaintiff took formal ex-

clusive possession of said premises by order of the

Secretary of War, on July 10, 1944, defendant Leo

Lebenbaum, who was then [73] the lessee in posses-

sion under defendants Paul Gawzner and Irene

Gawzner, was, upon his request, permitted and al-

lowed to operate said premises as the Miramar Hotel

until noon of July 15, 1944, in consideration of his

agreement to pay the United States of America the

sum of $1,672.23, which sum was to be credited in

favor of the United States upon any obligation

thereof to pay compensation for the taking of said

premises; that such total credits amount to the sum

of $75,365.78, and, b}^ reason thereof, there will re-

main a deficiency of $129,634.22 ; that such judgment

shall provide that the sum of $129,634.22, without

interest, be paid by plaintiff into the Registry of

the court on or before January 5, 1947, and in de-

fault thereof, interest at six per cent per annum
shall accrue thereon and be paid by plaintiff as here-

tofore provided in sub-paragraph (b)
;

(d) That the right heretofore reserved by plain-

tiff to remove any and all improvements and struc-

tures placed on the hereinafter described real prop-

erty by it within a reasonable time after July 1,

1946, as provided, set forth, and reserved in Para-

graph IX of its Third Amended Complaint, is

hereby waived, surrendered, and released unto and

in favor of whomsoever the Court shall find and

determine is the legal owner of such premises.
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IV
That if compentent witnesses were sworn and

testified, their testimony would be that the sum of

$205,000, without interest, together with the sur-

render of plaintiff's right to remove improvements

and structures placed upon said premises by it and

the vesting of title thereto in the legal owner of

said premises, constitutes fair, just, and adequate

compensation to be paid by plaintiff to the parties

entitled [74] thereto for the taking of the estate and

interest described in Paragraph III in the real and

personal property hereinafter described in Para-

graph V, together with full satisfaction of all dam-

ages which have accrued, or will accrue, by reason

of the plaintiff's failure to make restoration, as

more particularly set forth and described in sub-

paragraph (b) of Paragraph III.

V
That the property in which the right or interest

has been taken by the United States, described in

Paragraph III, hereof is more particularly described

as follows, to-wit

:

Those lands hereinafter described and all personal

property located on said lands and used in connec-

tion with the operation of the Miramar Hotel

situated thereon, excepting foods and beverages, and

also excepting all personal property owned by

guests, tenants, and employes of said hotel, and

excepting further the accounting records of said

hotel

;

That said lands are situated in the County of
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Santa Barbara, State of California, and are more

particularly described as follows:

Parcel 1

Lots 8, 9, 12, 13, 15, 16, 17, 18, 19, 20, 21,

22, 23, 24, and 25-A, Oceanside Tract, being a

portion of Pueblo Lot 32, Montecito School District,

in the County of Santa Barbara, State of California,

as per County Assessor's Book 2, Page 24, on file in

the Office of the County Assessor of said County. Ex-

cepting therefrom any portion of lots 17, 18, 19,

20, and 25-A lying within State Highway No.

101. [75]

Parcel 2

A portion of Pueblo Lot 32, shown as Parcel 7

on County Assessor's Map, filed in Book 2, Page

24, in the Office of the County Assessor in Montecito

School District, County of Santa Barbara, State

of California. Excepting therefrom, that portion

lying within the Southern Pacific Railway Company

Right of Way and that portion lying within State

Highway No. 101. Containing 7.652 acres, exclusive

of the exceptions.

Parcel 3

Lots 37 and 38, Oceanside Beach Tract, being a

portion of Pueblo Lot 32, Montecito School District,

in the County of Santa Barbara, State of California,

as per County Assessor's Book 2, Page 28, on file in

the Office of the County Assessor of said County.

That the personal property heretofore referred to

is listed, described, and set forth in a document

marked " Exhibit A," annexed to the First Amended
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Complaint herein, which by such reference is in-

cluded herein and made; a part hereof as if herein

set out in full.

VI.

That this Court shall retain jurisdiction to de-

termine the amount of the interests of all parties

who have appeared in this proceeding, and who may
hereafter appear herein, if any, in and to the com-

pensation which shall be ordered paid by the plain-

tiff in the judgment to be filed pursuant to this Stipu-

lation, the same as though a jury had rendered a

verdict for said sum of $205,000, without interest, as

their total award for all interests taken by the plain-

tiff in this proceeding, and for full satisfaction of

all claims for damages against the United States

arising from such taking, excepting that defendant,

Leo Lebenbaum, shall be deemed to have received

upon account of any compensation found to be due

him, payment of the sum of $1,672.23. [76]

These stipulating defendants voluntarily appear

in this action and expressly waive service of pro-

cess, the right of trial by jury, notice of setting

of within matter for trial, the preparation, service,

and filing of Findings of Fact and Conclusion of

law, notice of entry of judgment, and the right to

move for new trial or appeal, in so far as the issues

which are fixed and determined by this Stipulation

and by the Judgment to be entered pursuant

thereto are concerned.
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Dated: This 26th day of November, 1946.

UNITED STATES OF
AMERICA,

Plaintiff.

By JAMES M. CARTER,
United States Attorney, and

IRL D. BRETT,
Special Assistant to the

Attorney General.

By /s/ IRL D. BRETT,
Its Attorneys.

PAUL R. COTE and THOMAS
H. HEARN.

By /s/ THOS. H. HEARN,
Attorneys for Defendant Leo

Lebenbanm.

I expressly authorize and direct my attorneys Paul

.R. Cote and Thomas H. Hearn, to execute the fore-

going Stipulation in my name and behalf.

Dated: This 26th day of November, 1946.

/s/ LEO LEBENBAUM,
Defendant.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL,

By /s/ STANLEY S. BURRILL,
Attorneys for Defendants

PAUL GAWZNER AND IRENE
GAWZNER.

We expressly authorize and direct our attorneys,

Hill, Morgan & Farrer and Stanley S. Burrill, to

execute the foregoing Stipulation in our name and

behalf.
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Dated : This 26th day of November, 1946.

/s/ IRENE GAWZNER,
/s/ PAUL GAWZNER.

[Endorsed] : Filed Nov. 26, 1946. [77]

In the District Court of the United States in and for

the Southern District of California, Central

Division

No. 3752-W Civil

UNITED STATES OF AMERICA,
Plaintiff,

vs.

21 ACRES OF LAND, more or less, in the County

of Santa Barbara, State of California; PAUL
GAWZNER, et al.,

Defendants.

JUDGMENT AND DECREE
IN CONDEMNATION

(Including Deficiency)

There having been filed and presented to the Court

in the above entitled action a Stipulation for Judg-

ment executed by the plaintiff, United States of

America, by its attorneys of record, and by defend-

ant, Leo Lebenbaum, by Paul R. Cote and Thomas

H. Hearn, Esqs., his attorneys of record, and de-

fendants, Paul Gawzner and Irene Gawzner, by

Hill, Morgan & Farrer and Standley S. Burrill,

Esqs., their attorneys of records ; and

It appearing that said stipulating defendants have
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voluntarily appeared in this action and have ex-

pressly waived service of process, the right of trail

by jury, notice of setting the within matter for

trial, the preparation, service, and filing of Find-

ings of Fact and Conclusion of Law, notice of

entry of judgment, and the right to move for new

trial or appeal in so far as the issues which are

fixed and determined by said Stipulation and by

this Judgment are concerned; and [78]

It appearing that such Stipulation is executed

by the United States upon the express direction

and authorization of the Attorney General of the

United States and is executed by said counsel for

and in behalf of the above named defendants upon

their express authorization and direction;

Now, Therefore, upon application jointly made
by plaintiff and said defendants, and each of them,

by and through said attorneys of record and pur-

suant to said Stipulation,

It Is Hereby Ordered, Adjudged, and Decreed:

I.

That there be and is hereby condemned and

vested in the United States of America an estate or

interest in the property, both real and personal,

hereinafter described, for a term of years commenc-

ing July 10, 1944, and ending June 1, 1946; sub-

ject, however, to existing easements for public roads

and highw^ays, for public utilities, for railroads,

and for pipe lines, and upon the following terms

and conditions, to-wit:

(a) That the purpose for which such real and
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personal property (hereinafter described) shall be

used by plaintiff is for use for the establishment of

a Redistribution Station and related military pur-

poses
;

(b) That the sum of $205,000, without interest,

except as hereinafter provided, is the fair, just,

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obligation

for the taking of such interest or estate as set forth

in sub-paragraph (a) above, together with all com-

pensation to be paid as damages arising out of any

failure or default upon the part of plaintiff in j^er-

formance of its obligation to restore such premises

and real and personal property so taken by it to the

same conditions as it w^as when it was received by

the [79] plaintiff from the defendants, reasonable

and ordinary wear and tear excepted, including com-

pensation for the time estimated to be required for

the completion of such restoration; provided, how-

ever, that the deficiency provided for and set forth

in subparagraph (c) herein shall have been paid into

the Registry of this Court on or before January

5, 1947; otherwise, and in the event that default be

made in the deposit of such deficiency on or before

such date, such deficiency shall draw interest com-

mencing January 6, 1947 at the rate of six per cent

per annum, such interest to continue until the

payment and deposit of the full amount thereof

into the Registry of this Court

;

(c) That plaintiff has heretofore deposited into

the Registry of the Court, in partial satisfaction of

its obligation to pay just compensation, as provided
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in sub-paragraph (b) hereof, sums totalling $73,-

693.55 ; that although plaintiff took formal exclusive

possession of said premises by order of the Sec-

retary of War, on July 10, 1944, defendant, Leo

Lebenbaum, who was then the lessee in possession

under defendants, Paul Gawzner and Irene Gawz-

ner, was, upon his request, permitted and allowed

to operate said premises as the Miramar Hotel until

noon of July 15, 1944, in consideration of his agree-

ment to pay the United States of America the sum

of $1,672.23, which sum was to be credited in favor

of the United States upon any abligation thereof

to pay compensation for the taking of said premises

;

that such total credits amount to the sum of $75,-

365.78, and, by reason thereof, there will remain a

deficiency of $129,634.22 ; that the sum of $129,634.22,

without interest, be paid by [80] plaintiff into the

Registry of the Court on or before January 5, 1947,

and in default thereof, interest at six per cent per

annum shall accrue thereon and be paid by plain-

tiff as heretofore provided in sub-paragraph (b)
;

(d) That the right heretofore reserved by plain-

tiff to remove any and all improvements and struc-

tures placed on the hereinafter described real prop-

erty by it wdthin a reasonable time after July 1,

1946, as provided, set forth, and reserved in Para-

graph IX of its Third Amended Complaint, is here-

by w^aived, surrendered, and released unto and in

favor of whomsoever the Court shall find and de-

termine is the legal owner of such premises.
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II.

That the property in which the right or interest

has been taken by the United States, described

in Paragraph I hereof, is more particularly de-

scribed as follows, to-wit:

Those lands hereinafter described and all per-

sonal property located on said lands and used in

connection with the operation of the Miramar Hotel

situated thereon, excepting foods and beverages,

and also excepting all personal property owned by

guests, tenants, and employes of said hotel, and

excepting further the accounting records of said

hotel;

That said lands are situated in the County of

Santa Barbara, State of California, and are more

particularly described as follows:

Parcel 1

Lots 8, 9, 12, 13, 15, 16, 17, 18, 19, 20, 21,

22, 23, 24, and 25-A, Oceanside Tract, being a [81]

portion of Pueblo Lot 32, Montecito School Dis-

trict, in the County of Santa Barbara, State of

California, as per County Assessor's Book 2, Page

24, on file in the Office of the County Assessor of

said County. Excepting therefrom any portion of

Lots 17, 18, 19, 20, and 25-A lying within State

Highway No. 101.

Parcel 2

A portion of Pueblo Lot 32, shown as Parcel 7

on County Assessor's Map, filed in Book 2, Page

24, in the Office of the County Assessor in Montecito

School District, County of Santa Barbara, State of
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California. Excepting therefrom that portion lying

within the Southern Pacific Railway Company

Right of Way and that portion lying within State

Highway No. 101. Containing 7.652 acres, exclu-

sive of the exceptions.

Parcel 3

Lots 37 and 38, Oceanside Beach Tract, being a

portion of Pueblo Lot 32, Montecito School District,

in the County of Santa Barbara, State of Cali-

fornia, as per County Assessor's Book 2, Page 28,

on file in the Office of the County Assessor of said

County.

That the personal property heretofore referred

to is listed, described, and set forth in a document

marked "Exhibit A," annexed to the First Amended

Complaint herein, which by such reference is in-

cluded herein and made a part hereof as if herein

set out in full.

III.

The Court retains jurisdiction hereof to determine

the amount of the interests of all parties who have

appeared in this proceeding, and who may hereafter

appear herein, if any, in and to the compensation

w^hich is hereby ordered paid by the plaintiff herein,

the same as though a jury had rendered a verdict

for said sum of $205,000, [82] without interest, as

their total award for all interests taken by the

plaintiff in this proceeding, and for full satisfaction

of all claims for damages against the United States

arising from such taking, accepting that defendant,

Leo Lebenbaum, shall be deemed to have received

upon account of any compensation found to be due

him, payment of the sum of $1,672.23.
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Dated: This 26 day of November, 1946.

/s/ JACOB WEINBERGER,
Judge of U.S. District Court.

Presented by:

JAMES M. CARTER,
United States Attorney

IRL D. BRETT,
Special Assistant to the At-

torney General

By /s/ IRL D. BRETT,
Attorneys for Plaintiff,

United States of America

Approval as to form and substance and consent to

the entry of said Judgment are hereby given:

PAUL R. COTE and

THOMAS H. HEARN
By /s/ THOS. H. HEARN,

Attorneys for Defendant,

Leo Lebenbaum

HILL, MORGAN & FARRER
STANLEY S. BURRILL

By /s/ STANLEY S. BURRILL,
Attorneys for Defendants,

Paul Gawzner and Irene

Gawzner.

Judgment entered Nov. 26, 1946.

Docketed Nov. 26, 1946.

[Endorsed] : Filed Nov. 26, 1946. [83]



60 Paul Gawzner, et al.

[Title of District Court and Cause.]

STIPULx\TION AND ASSIGNMENT OF
INTEREST IN AWARD

Whereas, the parties to this stipulation and as-

signment, to wit, Leo Lebenbaum, Paul Gawzner

and Irene Gawzner, are defendants in the above-

entitled proceedings; and

Whereas, the said Paul Gawzner and Irene

Gawzner as lessors and the said Leo Lebenbaum as

lessee made and entered into a lease dated Decem-

ber 15, 1943, of those certain premises commonly

known and referred to as Miramar Hotel and

Bungalows, Santa Barbara, California, which said

lease is hereby referred to for the particulars

thereof; and

Whereas, upon the plaintiff in the above-entitled

action having taken possession of said Miramar

Hotel and Bungalows pursuant [84] to the above-

entitled ^proceedings, the said Leo Lebanbaum

transferred to Paul Gawzner and Irene Gawzner

the retail liquor license theretofore used in con-

nection with the operation of said Miramar Hotel

and Bungalows and thereafter upon the consent

of said Irene Gawzner said license was transferred

to Paul Gawzner solely; and

Whereas, the said Paul Gawzner and Irene

Gawzner have contended and still contend that the

aforesaid lease has been cancelled by the filing of

the above-entitled action and the Notice of Cancel-

lation dated August 4, 1944, given by the said Paul
Gawzner and Irene Gawzner to said Leo Leben-

baum, reference to which said Notice of Cancella-

tion is made for the particulars thereof; and
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Whereas, the above-entitled Court has heretofore

ruled that said lease has not been cancelled and

that possession of said premises should be returned

by plaintiff to defendant Leo Lebenbaum and pos-

session of said premises has in fact been returned

to said Leo Lebenbaum and he is in possession

thereof; and

Whereas, the said Paul Gawzner and Irene

Gawzner are contending that said orders are not

final but are subject to appeal upon the conclusion

of the trial of the above action and the rendition

of the Interlocutory Judgment in condemnation

therein; and

Whereas, said Leo Lebenbaum has demanded the

re-assignment to him of said retail liquor license

used in connection with said Miramar Hotel and

Bungalows; and

Whereas, the said Paul Gawzner and Irene

Gawzner are willing to re-assign said retail liquor

license upon condition that such action shall be

without prejudice to their rights and upon the fur-

ther condition that such retail liquor license will be

returned to them upon the happening of certain

conditions

:

Now, Therefore, it is hereby mutually agreed by

and between the parties hereto as follows: [85]

I.

Said Paul Gawzner hereby agrees to promptly

reassign and transfer said retail liquor license to

said Leo Lebenbaum.
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II.

Said Leo Lebenbaum agrees that he will not sell,

assign, transfer or encumber said retail liquor

license or i3ermit the same to be sold, assigned or

transferred, and upon the termination of said lease

dated December 15, 1943, or the sooner determina-

tion thereof, whether such sooner determination of

said lease results from the a])ove-entitled litigation

or otherwise, the said Leo Lebenbaum shall reassign

said retail liquor license to said Paul Gawzner and

Irene Gawzner or their nominee, at once.

III.

Each of the parties hereto agree that said retail

liquor license is being transferred to said Leo Le-

benbaum only to permit him to use the same for

the sale of beer, wines and liquors on the premises

of said Miramar Hotel and Bungalows and only

so long as he is entitled to the possession thereof

imder said lease dated December 15, 1943, and that

said Leo Lebenbaum owns no right, title, interest

or estate in said retail liquor license except the

right to use the same in conjunction with such

lease.

IV.

That this stipulation and assignment is made

without prejudice to the rights of any of the parties

hereto in said litigation to assert and maintain any

and all claims which they have heretofore advanced

or may liereafter advance in said litigation and

the assignment of said retail liquor license or the

acceptance thereof under the terms and conditions
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of this stipulation shall not operate to estop the

parties hereto, or either of them, to assert any

rights for which they have heretofore or may here-

after contend, nor shall [86] the assignment of said

retail liquor license or tlie acceptance thereof be

construed to be a relinquishment of any of the

rights asserted by any of the parties hereto in such

litigation.

V.

Said Leo Lebenbaum agrees to pay all expenses

in connection with the reissuance and assignment

of said retail liquor license.

VI.

I, said Leo Lebenbaum, first certifying that I

have not heretofore made any full or partial as-

signment thereof, hereby assign to Paul Gawzner

and Irene Gawzner and to their heirs, executors,

administrators, successors and assigns, all of my
rights, titles, interests, estates, benefits, claims, com-

pensation and awards to which I may now be en-

titled or may hereinafter be entitled under and by

virtue of the above-entitled proceedings, including

all of my rights, titles, interests, estates, benefits,

claims, compensation and awards which I may be

entitled to receive froTn the aforesaid United

States of America, or any of its departments or

branches, by virtue of said United States of Amer-

ica having taken possession of the property de-

scribed in the Complaint and Amended Complaints

of the above-entitled action or incident thereto, in-

cluding all my rights of damages for injury done
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to said Miramar Hotel and Bungalows and the

personal property located therein arising out of

the above-entitled proceedings and the rights exer-

cised by the United States of America pursuant

thereto, including all my rights, rights of action,

claims, damages, debts, awards and rights to

awards, compensation and rights to compensation,

which I now have or may hereafter acquire by rea-

son of the United States of America having taken

possession of the premises described in the Com-

plaint or Amended Complaints on file herein on

or about July 10, 1944, and continuing in posses-

sion thereof, arising either imder the rights ex-

ercised by the United States of America by [87]

virtue of the above-entitled proceedings, or arising

by virtue of the United States of America having

taken possession of said premises under said Sec-

ond War Powers Act, or otherwise; provided how-

ever, that the total amount of monies so assigned

shall not exceed the sum of $12,500.00.

And the Condition of This Agreement Is Such

that if ui:)on the termination of said lease of* said

Miramar Hotel and Bungalows dated December 15,

1943, or the sooner determination thereof, said Leo

Lebenbaum reassigns to said Paul Gawzner and

Irene Gawzner, or their nominee, said retail license,

then this assignment shall be of no force and effect,

or if such retail liquor license be not so reassigned,

then this assignment shall be effective to the extent

necessary so that said Paul Gawzner and Irene

Gawzner shall be reimbursed for any loss, cost, or
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damage suffered by tliem for the failure of said

Leo Lebenbaum to reassign said retail liquor license

in accordance with his agreement so to do.

Dated this 23rd day of July, 1946.

/s/ LEO LEBENBAUM,
/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER.

Approved

:

PAUL COTE,
By /s/ THOMAS H. HEARN,

Attorneys for defendant,

Leo Lebenbaum,

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL,

Attorneys for defendants

Gawzner.

Receipt of copy acknowledged.

[Endorsed] : Filed Dec. 12, 1946. [88]
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In the District Court of the United States in and

for the Southern District of California, Cen-

tral Division

No. 3752-W Civil

UNITED STATES OF AMERICA,
Plaintiff,

vs.

21 ACRES OF LAND, More or Less, in the County

of Santa Barbara, State of California: PAUL
GAWZNER, et al..

Defendants,

PAUL GAWZNER and IRENE GAWZNER,
Cross-Complainants,

vs.

LEO LEBENBAUM,
Cross-Defendant

.

NOTICE OF MOTION TO FILE ANSWER TO
THIRD AMENDED COMPLAINT AND
CROSS-COMPLAINT AND POINTS AND
AUTHORITIES IN SUPPORT THEREOF

To the United States of America, the plaintiff

above named, and to James M. Carter, United

States Attorney and to Irl D. Brett, Special

Assistant to the Attorney General
; [90]

To Leo T^ebenbauni, defendant and cross-defendant,

and to Messrs. Paul R. Cote and Thos. H.

Hearn, his attorneys:



vs, Leo Lehenhaum 67

You and Each of You Will Please Take Notice

that on Tuesday, March 18, 1947, at the hour of

10:00 A.M. in the court room of the Honorable

Jacob Weinberger, Judge of the above-entitled

Court, on the second floor of the United States Post

Office and Court House Building, Los Angeles,

California, the defendants and cross-complainants

Paul Gawzner and Irene Gawzner will move said

Honorable Court as follows

:

1. That the matter of the ajj^Dortionment of the

award between the defendants in the above-entitled

cause that is presently on the calendar of said Hon-

orable Court for trial on March 18, 1947, at the

hour of 10:00 A.M. be ijlaced off calendar for the

the reason that said matter is not at issue between

the said defendants Paul Gawzner and Irene

Gawzner and the defendant Leo LebenJjaum for the

reason that there are no present pleadings placing

in issue the matter of dispute between said defend-

ants
;

2. For leave to file on behalf of the defendants

and cross-complainants Paul Gawzner and Irene

Gawzner their Answer to the Third Amended Com-
plaint and C'ross-Complaint, a copy of which said

Answer to the Third Amended Complaint and

Cross-Complaint, which it is proposed shall be filed

by said Paul Gawzner and Irene Gawzner, is served

upon you concurrently with the service of this

Notice of Motion and Points and Authorities.

Said moti(m will 1)e made upon the ground that

the above-entitled Court did on October 23, 1946,
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permit the plaintiff in the above-entitled action to

file its Third Amended Complaint; that said Third

Amended Complaint was never served upon the de-

fendants [91] Paul Gawzner and Irene Gawzner

after the same was permitted to be filed by the

above-entitled Honorable Court; that by the filing

of said Third Amended Complaint the Answer

theretofore filed by the defendants Paul Gawzner

and Irene Gawzner to the Second Amended Com-

plamt was without further force and effect as was

the Answer theretofore filed l3y the defendant Le-

benbaum to the Second Amended Complaint and

that, accordingly, there are no issues properly

framed between the defendants Paul Gawzner and

Irene Gawzner and the defendant Leo Lebenbaum

showing their respective contentions in reference to

the right to the award made in the above-entitled

cause and upon the further ground that the proper

method by which to frame issues as to the conflict-*

ing claims of the respective defendants is by way

of cross-complaint.

Dated this 14th day of March, 1947.

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL,

Attorneys for defendants and cross-complainants,

Paul Gawzner and Irene Gawzner. [92]

Points and Authorities in Support of Motion to

File Answer to Third Amended Complaint and

Cross-Complaint

1. The practice and procedure in this cause con-

forms to State practice.

Title 40 U.S.C.A. Section 258
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2. Plaintiff may be allowed the right to amend

upon such terms as may ))e just and upon notice

to the defendants.

Section 473, California C.C.P.

3. Defendants may be allowed the right to an-

swer after the time limited by law.

Section 473, California C.C.P.

4. An amended complaint must be served on all

the adverse parties who are to l^e joined liy the

judgment and an amended complaint supersedes

the original and thereafter the original complaint

ceases to have any effect as a pleading.

Linott V. Rowhmd, 119 Cal. 452, 454

Sheehy v. Roman Catholic Archbishop, 49

Cal. App. (2d) 537, at 539:

"It is general rule, and one which is too well

settled to be longer open to question, that when a

complaint is amended in substance as distinguished

from a mere matter of form it operates to open a

default and must be served on all adverse parties

affected including the defaulting party."

At 541

:

"Not only did the filing of the amended com-

plaint [93] vacate the default of the defendant en-

tered on December 11, 1935, but it superseded the

original complaint which dropped out of the case

and ceased to have any effect as a pleading or as a

basis for a judgment."
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Gutleben v. Crossley, 13 Cal. App. (2d) 249;

56 Pac. (2d) 954

Collins V. Scott, 100 Cal. 446 ; 34 Pac. 1085

21 Cal. Juris. 224, Pleadings 156

:

'*If a complaint is amended on leave after the

parties have been brought into court, a copy of the

amendments or amended complaint must be served

upon all of the defendants to be affected thereby,

unless the amendment is in a matter of form, rather

than of substance, or unless service is waived by

answering. '

'

21 Cal. Juris. 229, Pleadings, 159:

"A defendant has ten days, after an amendment

of a complaint as of course, in which to answer or

demur; and he must answer other amendments to

the complaint, or the complaint as amended, within

ten days after service thereof, or such other time

as the court in its discretion may direct." [94]

5. The proper procedure in a eminent domain

action when one defendant claims interests in the

property or the award contrary to the claims of the

other defendant is to answer the complaint and

cross-complain against the other defendants.

People V. Buellton Development Co., 58 Cal.

App. (2d) 178

Section 442, California C.C.P.

6. When a plaintiff amends his complaint in a

material matter defendant has a right to plead de

novo to the amended complaint.
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Wilson V. First National Trust & Savings

Bank, 73 Cal. App. (2d) 446, 450; 166 Pac.

(2d) 593

7. A defendant may at the time of answering

file a cross-complaint or many with permission of

the court subsequently file a cross-complaint.

Section 442, California C.C.P.

8. The plaintiff and defendant respectively may
be allowed on motion to make a supplemental com-

plaint or answer alleging facts material to the case

occurring after the former complaint or answer.

Section 464, California C.C.P.

9. Matters occurring pending the action should

be set foi*th by supplemental pleadings.

21 Cal. Juris., pages 171 and 173, Pleadings,

Section 118, 119 [95]

10. Unless a x^^i'ty has suffered an actual loss in

some specified particular he should receive no com-

pensation in a condemnation proceedings.

City of Los Angeles vs. Harper, 139 Cal.

App. 331

Flood Control District v. Andrews, 52 Cal.

App. 788

Receipt of copy acknowledged.

[Endorsed] : Filed March 14, 1947. [96]
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[Title of District Court and Cause.]

ANSWER TO THIRD AMENDED
COMPLAINT AND CROSS-COMPLAINT

Come Now the defendants and cross-complain-

ants Paul Gawzner and Irene Gawzner and leave

of Court being first had and [98] obtained file this

their answer to i^laintiff's Third Amended Com-

plaint and Cross-Complaint against the defendant

and cross-defendant Leo Lebenbaum as follows.

Answering plaintiff's Third Amended Complaint

the defendants Paul Gawzner and Irene Gawzner

admit, deny and allege as follows:

I.

That said Paul Gawzner and Irene Gawzner

admit the allegations in Paragraphs I, II, IV, VII,

VIII, IX, X, XII and XIII of plaintiff's Third

Amended Complaint. ^

II.

That said Paul Gawzner and Irene Gawzner

allege that they are now and at all times mentioned

herein were the owners of the property sought to

be condemned herein and that no other person or

persons, whether named in said Third Amended

Complaint or otherwise, have any right, title, in-

terest, estate, claim or lien in and to said property.

III.

That said Paul Gawzner and Irene Gawzner

allege that on or about the 15tli day of December,

1943, that said Paul Gawzner and Irene Gawzner



vs. Leo Lebenbaum 73

executed a written lease whereby they, as lessors,

leased to said Leo Lebenbaum, as lessee, for a term

of five (5) years and fifteen (15) days, commenc-

ing on December 15, 1943, and ending on December

31, 1948, a iDortion of the property described in

plaintiff's Third Amended Complaint. That at-

tached hereto, marked "Exhibit A" and made a

part hereof as though heiein set forth at length is

a true and correct copy of said lease. That pur-

suant to said lease said Leo Lebenbaum entered

into the possession of the leased premises and con-

tinued in possession thereof until the date of taking

by the plaintiff as hereinafter set forth.

That the property sought to be condemned and

described [99] in the Third Amended Complaint

includes certain property owned by said Paul

Gawzner and Irene Gawzner, vv^hich is not included

within, nor subject to said lease, to wit:

(a) Lots 13, 15, 16, 17, 18 and 25-A of Ocean-

side Tract as described in said Third Amended
Complaint

;

(b) That portion of Parcel No. 2 described in

said Third Amended Complaint v/hich lies outside

of the boundaries of the leased property as de-

scribed in said lease, Exhibit A; and

(c) Lots 37 and 38 Oceanside Beach Tract as

described in said Third Amended Complaint.

The property sought to be condemned by said

Third Amended Complaint includes, however, all

of the leased projoei-ty as described in said lease.

Exhibit A.
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Upon the filing of the original complaint herein

and on July 10, 1944, the plaintiff took possession

of the property described in said complaint and

the Third Amended Complaint and retained the

possession thereof to and including June 1, 1946.

IV.

That said Paul Gawzner and Irene Gawzner

allege that pursuant to the provisions of Paragraph

X of said lease, Exhibit A, the said Paul Gawzner

and Irene Gawzner on August 11, 1944, served

upon said Leo Lebenbaum thirty (30) days written

notice of termination of said lease by reason of the

condemnation of the leased premises as set forth

in the original complaint on file herein, being the

same property sought to be condemned by the Third

Amended Complaint, and by reason thereof said

lease terminated on September 10, 1944.

Allege that by reason of the provision of Para-

graph X [100] of said lease, Exhibit A, the entire

amount of any award in this condemnation pro-

ceeding belongs solely to said Paul Gawzner and

Irene Gawzner.

V.

The said Paul Gawzner and Irene Gawzner fur-

ther allege that said Leo Lebenbaum has not, since

the conmiencement of this action and the taking of

possession of the property refeiTed to in plaintiff's

original Com]3laint, Second Amended Complaint

and Third Amended Complaint, paid any of the

rental or other moneys provided for by said lease.

Exhibit A, and has not compiled with any of the
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other provisions thereof during the period de-

scribed in said Third Amended Complaint, nor has

said Leo Lebenbaum i:>aid to said Paul Gawzner

and Irene Gawzner any sum of money whatsoever

for said period of July 10, 1944, to June 1, 1946.

VI.

That said Paul Gawzner and Irene Gawzner

further allege that upon the termination by the said

plaintiff of the taking, use and occupation of said

property the said plaintiff became obligated to re-

store said property described in said Third

Amended Complaint in the same condition that it

was in prior to the taking by the plaintiff and to

place the same in condition for its operation as a

hotel. That plaintiff failed to make such restora-

tion.

That said Paul Gawzner and Irene are further

informed and believe and, therefore, allege that by

the use and occupation of the said property by the

said plaintiff the said premises have become per-

manently depreciated and damaged.

The said Paul Gawzner and Irene Gawzner

further allege that the plaintiff was obligated to

pay just compensation for the taking of the prop-

erty described in the Third Amended Complaint

for the period therein set forth and for the said

restoration of said premises. [101]

VII.

The said Paul Gawzner and Irene Gawzner

further allege that on or about November 26, 1946,
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a Judgment and Decree in Condemnation was made

and entered in the above-entitled cause, reference to

which said Judgment is hereby made for the terms

and particulars thereof. That said Judgment in

substance provided that there was condemned and

vested in the plaintiif an estate or interest in the

property described in plamtiff's Complaint, Second

Amended Complaint and Third Amended Com-

plaint, both real and personal, for a term of years

commencing July 10, 1944, and ending June 1,

1946, and which said Judgment fixed the just com-

pensation to be paid by plaintiff in the sum of

$205,000 as full settlement and satisfaction of its

obligation for the taking of such interest or estate,

together with aU compensation to be paid as dam-

ages arising out of any failure or default on the

part of plaintiff in performance of its obligation

to restore such premises so taken by it to the same

condition as they were in when received hy the

plaintiff, including compensation for the time esti-

mated to be required for the completion of such

restoration.

Allege that said Judgment further provided that

the Court retain jurisdiction of the within cause

to determine the amoimt of the interests of all

parties who have appeared in said proceeding and

who might thereafter appear in said proceeding,

if any, in and to the compensation which was

thereby ordered paid by the plaintiff, the same as

though a jury had rendered a verdict for said sum
of $205,000 as their total award for all interests

taken by the plaintiff in this proceeding and full
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satisfaction of all claims for damages against the

United States arising from such taking, excepting

that said Leo Lebenbaum shall be deemed to have

received upon account of any compensation found

to be due him the payment of the sum of $1,672.23.

Come Now the Defendants and Cross-Complainants

Paul Gawzner and Irene Gawzner and Com-

plain of the Defendant and Cross-Defendant

Leo Lebenbaum and for Cause of Action

Allege

:

I.

Cross-complainants Paul Gawzner and Irene

Gawzner re-allege and incorporate by reference, as

though herein set forth at length, the admissions,

denials and allegations set forth in Paragraphs I

to VII, inclusive, of their Answer to the Third

Amended Complaint hereinabove set forth.

11.

That upon the termination of the use of the

premises described in plainti:ff's Third Amended
Complaint by said plaintiff, the United States of

America, possession of the same was returned to

cross-defendant Leo Lebenbaum on or about June

1, 1946.

III.

That said cross-complainants Paul Gawzner and

Irene Gawzner contend and allege that the said

lease. Exhibit A, has been cancelled, by the institu-

tion of the above-entitled proceedings and the giv-

ing of notice by the said cross-complainants to the
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said cross-defendant, on September 11, 1944, as

hereinabove set forth.

IV.

That subsequent to June 1, 1946, and prior to

July 23, 1946, the said cross-complainants Paul

Gawzner and Irene Gawzner refused to recognize

said cross-defendant Leo Lebenbaiun as lessee of

said premises or entitled to the possession thereof

and refused to accept rental payments from him

contending that the said lease had been cancelled

as aforesaid. [103]

V.

That on or about July 23, 1946, the said cross-

complainants Paul Gawzner and Irene Gawzner

and cross-defendant Leo Lebenbaum made and en-

tered into a certain agreement in writing covering

the continued possession of the said Leo Lebenbaum

in and to said premises described in said lease dated

December 15, 1943, Exhibit A ; that attached hereto,

marked "Exhibit B" and made a part hereof as

though herein set forth at length is a true and cor-

rect copy of said agreement. [104]

XX.
Cross Complainants Paul Gawzner and Irene

Gawzner allege that said cross defendant Leo Leb-

enbaum has failed to comply with the terms of

said agreement of July 23, 1946, Exhibit B, in that

he, said Leo Lebenbaum, has failed to maintain the

premises described in said lease. Exhibit A, in the

condition required by said lease.
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XXI.
That said Leo Lebenbaum has not since June 1,

1946, restored said premises to the condition they

were in at the time the [109] United States of

America took j^ossession of said premises on July

10, 1944.

XXII.

That cross complainants Paul Gawzner and Irene

Gawzner allege that said cross defendant Leo Leb-

enbaum by reason of the allegations hereinabove set

forth is not entitled to receive any share or portion

of the award heretofore made in the above-entitled

proceedings by said Judgment dated November 26,

1946, for the restoration of said premises.

XXIIL
That cross complainants Paul Gawzner and Irene

Gawzner are informed and believe and, therefore,

allege that said cross defendant Leo Lebenbaum 's

interest in said lease dated December 15, 1943, Ex-

hibit A, did not have a market or bonus value on

July 10, 1944, irrespective of whether the same was

cancelled by the institution of the within cause of

action and the giving of the notice, hereinabove re-

ferred to, or not, and, therefore, allege that said

cross defendant Leo Lebenbaum is not entitled to

any share or portion of the award heretofore made

in the above-entitled proceedings by said Judg-

ment dated November 26, 1946, for the rental value

or use of said premises.
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XXIV.
That cross complainants Paul Gawzner and Irene

Gawzner further allege that the cross defendant

Leo Lebenbaum is not entitled to any share or por-

tion of the award heretofore made in the above-en-

titled proceedings by said Judgment dated No-

vember 26, 1946, for the premises not covered by

said lease, Exliibit A.

XXV.
That cross complainants Paul Gawzner and Irene

Gawzner further allege that said cross defendant

Leo Lebenbaum is not entitled [110] to any share or

portion of the award heretofore made in the above-

entitled proceedings by said Judgment dated No-

vember 26, 1946, for the restoration of the exte-

rior of said premises covered by said lease, Ex-

hibit A.

XXVI.
That Paragraph Ten of said lease. Exhibit A,

provides that the amount of the award in any con-

demnation suit referred to in said paragraph shall

belong solely to the lessors therein named, to wit,

cross-complainants Paul Gawzner and Irene Gawz-

ner. That by reason of the provisions of said

Paragraph Ten said cross-defendant Leo Leben-

baum is not entitled to any share or portion of

the award heretofore made in the above-entitled
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proceedings by said Judgment dated November 26,

1946.

XXVII.
That said Leo Lebenbaum has heretofore received

upon account of any compensation found to be due

him, if any, the sum of $1672.23, all as heretofore

found by said Judgment dated November 26, 1946.

That said cross-defendant Leo Lebenbaum was not

entitled to receive such sum of $1672.23 from the

plaintiff in the above-entitled proceedings and,

therefore, said cross-defendant received said sum

of $1672.23 for the use and benefit of cross-com-

plainants.

Wherefore, the defendants and cross-complain-

ants Paul Gawzner and Irene Gawzner pray:

1. That the Court find that Paul Gawzner and

Irene Gawzner are the only persons who have any

interest in or to the award made in the above-en-

titled proceedings by said Judgment dated No-

vember 26, 1946, and that the Court shall orde?

that there be paid out of the Registry of the Court

all funds heretofore deposited in the Registry [111]

of the Court by the plaintiff in the above-entitled

proceedings pursuant to said JudgTtient dated No-

vember 26, 1946, which have not heretofore been

paid and that the Court further determine that said

defendant and cross-defendant Leo Lebenbaum is

not entitled to receive and portion of said award

of $205,000 fixed and determined by said Judgment

dated November 26, 1946, in the above-entitled pro-

ceedings; and
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2. For such other and further relief as to the

Court seems proper.

HILL, MORGAN & FARRER.
By /s/ STANLEY S. BURRILL,

Attorneys for Defendants and Cross-Complainants

Paul Gawzner and Irene Gawzner. [112]

EXHIBIT B

Agreement

Whereas, the parties hereto Paul Gawzner and

Irene Gawzner, as lessors, and Leo Lebenbaum, as

lessee, made and entered into a lease dated Decem-

ber 15, 1943, of those certain premises commonly

known and referred to as Miramar Hotel and Bun-

galows, Santa Barbara, California, which said lease

is hereby referred to for the particulars thereof;

and

Whereas, on or about July 10, 1944, the United

States of America filed an action in condemnation

in the District Court of the United States in and

for the Southern District of California, Central

Division, entitled "United States of America, plain-

tiff, vs. 21 Acres of Land, More or Less, in the

County of Santa Barbara, etc., Paul Gawzner, et al,

defendants," being numbered therein 3752-W Civil,

seeking to acquire the use and possession of said

Miramar Hotel and Bungalows for a term of years,

reference to which said action is hereby made for

the particulars thereof; and

Whereas, the said Paul Gawzner and Irene Gawz-

ner contended and still contend that the aforesaid
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lease has been cancelled by the filing of the above-

referred to action and the Notice of Cancellation

dated August 4, 1944, given by said Paul Gawzner

and Irene Gawzner to said Leo Lebenbaum, refer-

ence to which said Notice of Cancellation is made

for the particulars thereof ; and

Whereas, the Court in said above referred to ac-

tion has heretofore ruled that said lease has not

been cancelled and that possession of said premises

be returned by the plaintiff therein named to said

Leo Lebenbaum and possession of said premises has

in fact been returned to said Leo Lebenbaum and

he is in possession thereof; and [113]

Whereas, the said Paul Gawzner and Irene Gawz-

ner are contending that said orders are not final

but are subject to appeal upon conclusion of the

trial of the above-referred-to action and the rendi-

tion of the interlocutory judgment in condemnation

therein; and

Whereas, said Leo Lebenbaum has been in pos-

session of said premises since June 1, 1946, and

is contending that he is lawfully in possession there-

of under said lease and is willing to pay the rent

called for by said lease for the period of time

he is in occupancy of said premises after June 1,

1946, and did in fact make a tender of a portion of

said rent on June 1, 1946, which was refused by

said Paul Gawzner and Irene Gawzner for the rea-

son that they are contending the said lease has

been cancelled and said Leo Lebenbaum is not

lawfully in possession of said premises and that
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said Leo Lebenbaum is a trespasser on said prem-

ises and liable to said Paul Gawzner and Irene

Gawzner as such; and

Whereas, the parties hereto have concurrently

herewith executed certain other stipulations and

agreements

:

Now, Therefore, in consideration of the premises

and the mutual covenants herein contained, it is

hereby agreed as follows:

I.

Leo Ijebenbaum will promptly pay to said Paul

Gawzner and Irene Gawzner all sums of money

which said Paul Gawzner and Irene Gawzner should

receive as rent under the terms of said lease com-

mencing as of June 1, 1946, and will make all other

payments and deposits and otherwise comply with

the terms of said lease, the same as though said

lease was in full force and effect so long as he,

the said Leo Lebenbaum, is in possession of said

Miramar Hotel and Bungalows.

II.

If upon final determination of the above-referred-

to action it be determined that said lease w^as in law

and in fact cancelled [114] by the filing of said

action and the giving of such notice of cancellation

by said Paul Gawzner and Irene Gawzner, then said

Paul Gawzner and Irene Gawzner agree that upon

said Leo Lebenbaum delivering possession of said

Miramar Hotel and Bungalows including all of

the furniture, furnishings, tools, implements and
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other personal property used in the operation of

the same in good order and condition, including

the retail liquor license used in connection there-

with, to said Paul Gawzner and Irene Gawzner,

they, said Paul Gawzner and Irene Gawzner, will

accept such payments as full compensation for the

use and occupancy of said Miramar Hotel and Bun-

galows, including the said furniture, furnishings,

tools, implements and other personal property and

retail liquor license by said Leo Lebenbaum subse-

quent to June 1, 1946 ; that this agreement shall be

effective only for the period subsequent to June

1, 1946, and shall not be construed to have any

effect upon the award or the share or shares thereof

which said parties are entitled to receive in the

above-referred-to action.

III.

This agreement is made without prejudice to the

rights of any of the parties hereto to assert and

maintain in the litigation hereinabove referred to

any and all claims which they have heretofore ad-

vanced or may hereafter advance in said litigation

and the payment of said funds or the acceptance

thereof under the terms and conditions of this

agreement shall not operate to estop the parties or

either of them to assert any rights for which they

have heretofore or may hereafter contend, nor shall

the payment of said funds or the acceptance thereof

be construed to be a relinquishment of any of the

rights asserted by any of the parties in such liti-

gation.
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^ IV.

Said Leo Lebenbaiim hereby consents that the

said Paul Gawzner and Irene Gawzner may lease

the main floor of the garage [115] building referred

to in said lease to any third person, firm or corpora-

tion to be used for the purpose of service station

and garage, including storage and repair of auto-

mobiles, provided that said Leo Lebenbaum shall

be granted use rent free of at least one-half of the

basement of said garage building either for the

storage of cars of his guests or his own supplies

and materials.

In Witness Whereof the parties hereto have

hereunto set their hands this 23rd day of July,

1916.

/s/ LEO LEBENBAUM,

/s/ PAUL GAWZXER,

/s/ lEEXE GAWZXER.

[Lodged] : March 14. 1917.

[Endorsed] : Filed Mar. 18, 1917. [116]
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In the District Court of the United States in and

for the Southern District of California, Central

Division

No. 3752-H Civil

UNITED STATES OF AMERICA,
Plaintiff,

vs.

21 ACRES OF LAND, MORE OR LESS, IN THE
COUNTY OF SANTA BARBARA, STATE
OF CALIFORNIA; PAUL GAWZNER;
IRENE GAWZNER; LEO LEBENBAUM;
DOE ONE TO DOE FIVE HUNDRED, IN-

CLUSIVE; ONE DOE CORPORATION, a

Corporation, TO TWENTY-FIVE DOE COR-
PORATION, a Corporation, Inclusive,

Defendants.

ANSWER OF DEFENDANT LEO LEBEN-
BAUM TO SECOND AMENDED COM-
PLAINT

Conies now the defendant, Leo Lebenbaum, and

answering the Second Amended Complaint for him-

self alone, admits, denies, and alleges:

I.

Admits the allegations of Paragraphs I, II, III,

V, VII, VIII, XI, XII, and XIII.

II.

Answering Paragraph IV this defendant denies

that the property described in the complaint con-

stitutes a whole parcel of property and not a part
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of such ]3arcel, and alleges, as more fully set forth

in the affirmative defense hereto, that there are dif-

fering estates in different parts or portions of the

property described. [117]

III.

In answer to Paragraph VI of said complaint,

this defendant admits that he claims and asserts

some right, title, interest, and estate in and in re-

spect to a portion of the property described in said

complaint, the nature and extent of the estate of

this defendant being fully and at length set forth

in the affirmative defense filed as a part hereof, and

denies that any other person or defendant claims

or asserts any right, title, interest, or estate in or

in respect to the real property described in the af-

firmative defense made a part hereof, except as

such right, title, interest, or estate may be subject

and subordinate to the estate of this defendant.

This defendant further alleges that the right, title,

interest, and estate of this defendant in and to the

portion of the real property described in the com-

plaint and in which this defendant has such estate,

is fully and at length set forth in the affirmative

defense made a part hereof.

IV.

In answer to Paragraph IX this defendant ad-

mits each and all of the allegations thereof, except

that this defendant denies that the estate or inter-

est to be taken in the premises described in the

complaint is for a term of years commencing July
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10, 1944, and ending November 20, 1945, and al-

leges that the date of expiration of said term is

June 30, 1946, as is Iiereinafter affirmatively al-

leged.

V.

In answer to Paragraph X, this defendant denies

each and all of the allegations thereof except that

this defendant admits that Paul Gawzner and Irene

Gawzner are the owners of the property described

in the affirmative defense made a part hereof, sub-

ject, however, to the leasehold estate and interest

of this defendant as fully and at length set forth

in said Affirmative Defense made a part hereof.

By Way of a First Affirmative Defense Herein,

This Defendant Alleges

:

I.

That he claims and asserts a right, title, interest,

and estate in and to that portion of the property

described in the complaint as is more fully set forth

and described herein, and alleges that the estate of

this defendant is a leasehold estate acquired under

and by virtue of a certain written lease hereinafter

referred to.

II.

This defendant alleges that on or about the 15th

day of December, 1943, this defendant, as lessee,

and Paul Gawzner and Irene Gawzner, husband and

wife, as lessors, made, executed and entered into

a certain written lease providing for an original

term of five years and fifteen days commencing on
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the 15tli day of December, 1943, and ending on the

31st day of December, 1948, and with an option on

the part of the lessee to renew and extend the term

of said lease for an additional period of five years,

but providing that such option of renewal be exer-

cised on or before June 30, 1948. The said lease

covered that portion of the property described in

plaintiff's complaint as is more particularly de-

scribed as follows:

The furnished hotel known as Miramar Hotel

and Bungalows, situated upon that certain real

property in El Montecito, County of Santa Bar-

bara, State of California, to wit:

Parcel A: Beginning at the southeast corner of

Jacob Oleson's land surveyed March 29, 1876;

thence 1st north 1606 feet to the northeast corner

of aforementioned tract; 2nd, east 176.39 feet to

the northwest corner of Dayton's land; 3rd, south

495 feet; thence 4th, east 293.81 feet; thence [119]

5th, south 478.37 feet more or less to a point in the

center line of the Coast Highway at the northwest-

erly corner of Parcel Two as described in deed to

Paul Gawzner recorded in Book 484 of Official Rec-

ords of said County at page 4; thence 6th, north

70°16' west along the center line of said Coast High-

way 23.70 feet; thence south 0^27' west 327.38 feet

to the beginning of a curve to the right having a

central angle of 83°01' and a radius of 40 feet;

thence along said curve a distance of 57.96 feet to

the beginning of a tangent to said curve; thence

along said tangent south 83°28' west 202.70 feet;
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thence south 4°03' east to a point in the southerly

line of Parcel Four of the above mentioned Gawz-

ner deed; thence westerly along said southerly line

of Parcel Four to the point of beginning.

Excepting, however, all tliat portion thereof lying

north of the center line of the Coast Highway as

now located.

Also Excepting that portion thereof lying within

the lines of the strip of land known as the South-

ern Pacific right of way.

Also Excepting that portion thereof, if any, in-

cluded within the lines of the tract of land quit-

claimed to David S. Cook, Sr., by Emmeline Doul-

ton, by deed dated December 19, 1903, and recorded

in Book 98, at page 86 of Deeds, records of said

County.

Also Excepting therefrom that portion thereof

covered by that certain deed from Paul Gawzner,

et ux, to the State of California, recorded in [120]

Book 552, at Page 275, Official Records of Santa

Barbara County, California.

Parcel B : Lots 8, 9, 12, 19, 20, 21, 22, 23, and 24

of Ocean Side subdivision, in said County of Santa

Barbara, State of California, according to the map
thereof recorded in Book 1, at page 29 of Maps and

Surveys in the office of the County Recorder of

said County and the following described portion

of Lot 13 of said subdivision

:

Beginning at the southeasterly corner of said

Lot 13 in the center of Ocean Avenue; thence west

along the south line of said Lot 13, 240.24 feet more

or less to the southwesterly corner thereof; thence



92 Paul Gawzner, et ah

north along the west line of said lot 6,42 feet ; thence

east 138.54 feet; thence south 77°39' east 14.02 feet;

thence east 88.0 feet to a point in the easterly line

of said lot in the center of Ocean Avenue; thence

south along said east line 3.42 feet to the point of

beginning.

Excepting from said Lots 21, 22, and 23, the

v/esterly twenty feet thereof, as reserved "for road

purposes" in the deed from Elizabeth A. Humphry,

et al, to Harriet Dorr Doulton, dated March 27,

1899, and recorded in Book 66, at page 427 of

Deeds, records of said County.

Also Excepting from said Lot 24, the southerly

and westerly twenty feet thereof, as reserved "for

road purposes" in the deed from Elizabeth A.

Humphry, et al, to Mrs. H. M. A. Postley, dated

January 31, 1899, and recorded in Book 66, at page

73 of Deeds, records of said County.

Also Excepting from said Lots 19 and 20 [121]

the portions thereof covered by that certain deed

from Paul Gawzner, et ux, to the State of Califor-

nia, recorded in Book 552, at page 275, Official Rec-

ords of Santa Barbara County, California.

Parcel C: Beginning at a point on the easterly

line of Parcel Two as described in deed to Paul

Gawzner recorded in Book 484 of Official records of

said County at page 4, said point being distant

thereon south 0°32'30" west 232.10 feet from the

northeasterly corner thereof ; thence along said east-

erly line of Parcel Two south 0°32'30" west 96.12

feet to the southeasterly corner thereof; thence
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along the southerly line of said Parcel Two north

88°55' west 80.03 feet to the beginning of a curve

to the right having a central angle of 89°22' and a

radius of 25 feet; thence along said curve 38.99

feet to the beginning of a tangent to said curve;

thence along said tangent north 0°27' east 51.10

feet ; thence south 89°33' east 88.0 feet ; thence north

0°27' east 19.0 feet; thence south 89°33' east 16.91

feet to the point of beginning.

Parcel D: A right of way for road purposes

for the benefit of the lands described in Parcels

A, B and C above, over the following land:

Beginning at the northwesterly corner of Par-

cel two as described in the above-mentioned Gawz-

ner deed said corner being on the center line of

the Coast Highway; thence along said center line

north 70°16' west 23.70 feet; thence south 0°27'

west 327.38 feet; thence south 89°33' east 30.0 feet;

north 0°27' east 316.88 feet to a point in the center

line of the Coast Highway; [122] thence along said

center line north 70° 16' west 8.08 feet to the point

of beginning.

In addition to the real property so described, the

said lease covered and included all of the improve-

ments situated upon the said real property and all

of the furniture, furnishings, tools, implements,

and other personal property used in the operation

of the hotel erected and constructed upon said real

property, an itemized inventory of said personal

property having been made and identified by the

parties to said lease.
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Said written lease contained all of the terms,

covenants and conditions with respect to the said

leasehold estate, and a copy of said lease is hereto

annexed, marked Exhibit "A" and made a part

hereof, to all intents and purposes and with like

force and effect as though fully and at length set

forth herein.

III.

That in accordance with and pursuant to said

lease, this defendant entered into possession of

the leased premises and the whole thereof and con-

tinued to occupy and be in the possession thereof

until the date of taking by the plaintiff and his

eviction therefrom by the plaintiff on or about

July 10, 1944, and the plaintiff has at all times

since retained the possession of the leased prem-

ises and the whole thereof and has occupied and

used said leased premises to the exclusion of this

defendant.

IV.

That the co-defendants, Paul Gawzner and Irene

Gawzner, the lessors under said lease, have asserted

and maintained that the leasehold estate of this de-

fendant was terminated and ended by reason of the

acts of the plaintiff in the taking of possession of

said leased premises and said co-defendants have

further asserted and maintained that the leasehold

estate of this defendant has been terminated by vir-

tue of Paragraph Ten of said lease, but this de-
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fendant alleges that the said leasehold estate has

not been [123] terminated and ended either by the

acts of the plaintiff or under any of the provisions

of the said lease, and that this defendant is entitled

to the full use and enjoyment of the leased prem-

ises subject only to the temporary right of occu-

pancy thereof by the plaintiff upon payment of

just compensation by the plaintiff to this defend-

ant and upon the termination of such temporary

occupancy by the plaintiff, this defendant is enti-

tled to re-occupy, use, and be restored to the full

possession and enjoyment of the said leasehold

estate.

V.

That with respect to that portion of the real

property described in plaintiff's complaint and

which is the subject of the leasehold estate of this

defendant, the co-defendants, Paul Gawzner, and

all other co-defendants have not any right in or to

the compensation and damages to be awarded by

this Court, but the entire amount of any such award

or compensation and damages in this proceeding

pertaining to the said portion of the premises cov-

ered by said lease belongs solely to this ansAvering

defendant.

VI.

That this defendant has suffered damages and is

entitled to just compensation from the plaintiff by

reason of its condemnation, use and occupancy of

the leasehold estate of this defendant, and this de-
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fendant alleges that just compensation is the sum

of $150,000.00 per year for each year of occupancy

by the plaintiff.

By Way of a Second Affirmative Defense Herein,

This Defendant Alleges

:

I.

That at the time of the commencement of these

proceedings the plaintiff elected to condemn the

premises herein described for
'

' a term of years end-

ing June 30, 1945, extendible for yearly [124]

periods thereafter during the existing national

emergency at the election of the United States of

America, noti-ce of which election shall be filed in

the above entitled proceedings at least thirty days

prior to the end of the term hereby taken or

subsequent extensions thereof."

II.

That thereupon the plaintiff went into the pos-

session of the premises described in the complaint

and has occupied and continues to occupy the same.

III.

That more than thirty days prior to the 30th day

of June, 1945, to-wit, on or about May 24, 1945, the

said plaintiff elected to and did extend the term of

its occupancy of said premises for the additional

period of one year, commencing on the 1st day of

Jul,y, 1945, and expiring on the 30th day of June,

1946.
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IV.

That by means of the Second Amended Complaint

on file herein plaintiff is now seeking and endeavor-

ing to terminate its use and o-ccupancy of the said

premises on November 20, 1945, and is endeavoring

thereby to revoke and render ineifectual its commit-

ment to so use and occupy said premises to June

30, 1946. That having elected to extend the said

term to June 30, 1946, plaintiff is now barred and

estopped from establishing a lesser term therein

without paying just compensation for the full

period to which it has theretofore extended such

term.

Wherefore, this defendant prays judgment:

1. That it be adjudged and decreed that plain-

tiff has taken the use and occupancy of the premises

described in the complaint for the term commencing

July 10, 1944, and expiring June 30, 1946. [125]

2. That plaintiff pay to this defendant $150,-

000.00 per year in monthly installments so long as

plaintiff retains possession of that portion of the

property sought to be condemned, which is the

subject of the leasehold estate of this defendant, and

to at least June 30, 1946, unless plaintiff retains

possession beyond that time.

3. That it be adjudged and decreed that the co-

defendants have not any right, title or claim in or

to such award or compensation, except as to such

portion of the premises not covered by the lease-

hold estate of this defendant.
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4. For such other and further relief as the Court

may deem i3roper in the premises, including costs

of suit.

MacFARLANE, SCHAEFER
& HAUN,

JULIEN FRANCIS GOUX,

By /s/ RAYMOND HAUN,

Attorneys for Defendant,

Leo Lebenbaum.

[Endorsed] : Filed Nov. 6, 1945. [126]

[Title of District Court and Cause.]

STIPULATION RE PAYMENT OF PORTION
OF AWARD AND ORDER FOR PAYMENT
OF FUNDS ON DEPOSIT WITH THE
REGISTRY OF THE COURT

Whereas, a Judgment and Decree in Condemna-

tion was made and entered in the above entitled

action on November 26, 1946, reference to which

Judgment is hereby made for the particulars

thereof, and the plaintiff in said action has de-

posited in the Registry of the Court just compensa-

tion required to be paid by said Interlocutory Judg-

ment; and [127]

Whereas, by the terms of said Judgment the

Court retained jurisdiction of said proceedings to

determine the amount of the interests of all parties

w^ho had appeared in said proceeding in and to the

compensation, which was ordered paid by the plain-
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tiff in the above entitled a-ction, the same as though

a jury had rendered a verdict for the sum of $205,-

000 for all interests taken by the plaintiff in the

within proceedings and for full satisfaction of all

claims for damages against the United States aris-

ing from such taking, excepting that the defendant

Leo Lebenbaum shall be deemed to have received

upon account of any compensation found to be due

him payment in the sum of $1,672.23; and

Whereas, subsequent to November 26, 1946, there

have been hearings held by the above entitled Court

in reference to the determination of the interests

of the defendants Leo Lebenbaum, on the one hand,

and Paul Gawzner and Irene Gawzner, on the other

hand, as to said award; and

Whereas, in the course of said proceedings, to wit,

on March 19, 1947, it was stipulated in open Court

by and between said defendants Leo Lebenbaum,

on the one hand, and Paul Gawzner and Irene

Gawzner, on the other hand, as follows

:

''It is stipulated that the portion of the award

made by the Judgment of November 26, 1946, in

the within cause that should be allocated to restora-

tion, repair and repla-cement of the property con-

demned, both real and personal, is the sum of $91,-

296.00"; and

Whereas, following the making of said stipulation

divers contentions were made by the said Leo Leben-

baum, one the one hand, and Paul Gawzner and

Irene Gawzner, on the other hand, as to said sum
of $91,296.00; and [128]
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Whereas, said Leo Lebenbaum, on the other hand,

and said Panl Gawzner and Irene Gawzner, on the

other hand, have settled their differences in refer-

ence to that portion of said award allocated to the

restoration, repair and replacement of the property

condemned, both real and personal, to wit, the snm

of $91,296.00:

Now, Therefore, It Is Hereby Stipulated by and

between the parties hereto, through their respective

counsel, as follows:

1. That there may be paid out of the funds on

deposit in the Registry of the Court from that por-

tion of said Judgment allocated to the restoration,

repair and replacement of the property condemned,

both real and personal, by the aforesaid stipulation,

to wit, out of the sum of $91,296.00 to Leo Leben-

baum the sum of $10,500.00.

2. That there may be paid out of the funds on

deposit in the Registry of the Court from that por-

tion of said Judgment allocated to the restoration,

repair and replacement of the property condemned,

both real and personal, by the aforesaid stipulation,

to wit, out of the sum of $91,296.00 to Paul Gawz-

ner and Irene Gawzner the sum of $80,796.00, being

the balance of said sum of $91,296.00.

3. That upon the payments out of the Registry

of the Court, as hereinabove provided, the said Leo

Lebenbaum, on the other hand, and the said Paul

Gawzner and Irene Gawzner, on the other hand,

shall waive any further contentions in the above

entitled action in reference to said sum of $91,296.00
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allocated to the restoration, repair and replacement

of the property condemned, both real and personal,

by the aforesaid stipulation.

4. Upon the payment of the funds out of the

Registry of the Court to the parties hereto, as pro-

vided by this stipulation, this stipulation shall be

conclusive between the parties hereto as to their

rights to that portion of the award made in the

above entitled action allocated pursuant to stipu-

lation of the parties hereto to the [129] restoration,

repair and replacement of the property condemned

in said action, both real and personal, to wit, to that

portion of the award in the sum of $91,296.00, but

shall be without prejudice to the rights of any of

the parties hereto to assert and maintain in said

above entitled action any and all claims which they

have heretofore advanced or may hereafter advance

in said litigation in reference to the remaining por-

tion of said total award and the payment of the

funds herein referred to or the acceptance thereof

under the terms and conditions of this stipulation

shall not operate to estop the parties, or either of

them, to assert any rights for which they have here-

tofore or many hereafter contend as to the remain-

ing portion of said total award, nor shall the pay-

ment of said funds herein provided for or the ac-

ceptance thereof be construed to be a relinquish-

ment of any of the rights asserted by any of the

parties to this stipulation as to said remaining

portion of said total award.

5. That the above entitled Honorable Court
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shall retain jurisdiction of the above entitled pro-

ceedings to determine the amount of the interests

of all parties who have appeared in the within pro-

ceedings and who may hereafter appear herein, if

any, in and to the compensation ordered to be paid

by the plaintiff in the above entitled cause by the

Interlocutory Judgment made and entered Novem-

ber 26, 1946, which remains after the payment of

said sum of $91,296.00 to the parties hereto in ac-

cordance with the terms of this stipulation.

Dated this 5th day of June, 1947.

PAUL R. COTE and

THOS. H. HEAEN,

By /s/ THOS. H. HEARN,

Attorneys for defendant,

Leo Lebenbaum. [130]

I expressly authorize and direct my attorneys

Paul R. Cote and Thos. H. Hearn to execute the

foregoing stipulation in my name and behalf.

Dated this 5th day of June, 1947.

/s/ LEO LEBENBAUM,
Defendant.

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL,

Attorneys for the defendants,

Paul Gawzner and

Irene Gawzner.

We expressly authorize and direct our attorneys
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Hill, Morgan & Farrer to execute the foregoing

stipulation in our name and behalf.

Dated this 5th day of June, 1947.

/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER,

Defendants.

ORDER

Upon reading and filing of the foregoing stipula-

tion and good cause appearing therefor, It Is

Hereby Ordered:

1. That the Clerk of the above entitled Court

shall forthwith pay out of the Registry of this

Court from the amounts deposited [131] in the

above entitled action the sum of $10,500.00 to the

defendant Leo Lebenbaum.

2. That the Clerk of the above entitled Court

shall forthwith pay out of the Registry of this

Court from the amounts deposited in the above

entitled action the sum of $80,796.00 to the defend-

ants Paul Gawzner and Irene Gawzner jointly.

3. That the sums paid out, as aforesaid, shall

be received by said defendants as full compensation

for the restoration, repair and replacement of the

property condemned, both real and personal, in the

above entitled cause.

4. That the Court shall retain jurisdiction of

the within cause to determine the amount of the

interests of all parties who have appeared in this

proceeding and who may hereafter appear herein,

if any, in and to the remaining portion of the
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award, fixed by the Interlocutory Judgment and

Decree in Condemnation made and entered herein

on November 26, 1946, in the above entitled cause,

after the payment out of the said sums hereinabove

ordered to be paid.

Dated this 6 day of June, 1947.

/s/ JACOB WEINBERGER,
Judge.

Approved as to Form and Substance:

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL,

Attorneys for Defendants,

Paul Gawzner and

Irene Gawzner.

PAUL R. COTI &
THOS. H. HEARN,

By /s/ THOS. H. HEARN,
Attorneys for Defendant,

Leo Lebenbaum.

/s/ IRENE GAWZNER,
/s/ PAUL GAWZNER,
/s/ LEO LEBEBAUM.

Judgment entered June 6, 1947.

Docketed June 6, 1947.

[Endorsed] : Filed June 6, 1947. [132]



vs. Leo Lebenhaum 105

[Title of District Court and Cause.]

MEMORANDUM OF CONCLUSIONS

The original complaint in condemnation was filed

July 10, 191:4, seeking to acquire for the use of the

Government, for a term of years, certain property

located in the County of Santa Barbara, State of

California. The premises consist of approximately

twenty-one acres of land, the same being bounded on

the North by U. S. Highway 101 and on the South

by beach frontage on the Pacific Ocean. As of the

date of filing of the complaint, the property was,

and now is, owned by defendants Gawzner in fee,

and defendant Leo Lebenbaum was, and is, the

lessee of a portion of the premises containing hotel

buildings and 250 feet of beach frontage, and fur-

niture and furnishings, hotel equipment and other

personal property on and in said premises. The

land not under lease was reserved to the use of de-

fendants Gawzner, and was, and is, improved by a

garage building.

The issues involved herein have been of a com-

plicated nature since the incej)tion of the proceed-

ings; many delays have occurred during the prog-

ress of the case [133] the first ensuing a year and a

half after the filing of the complaint, upon the death

of the learned Judge to whom the action was first

assigned. Shortly thereafter the matter came to this

department of the court, both lessor and lessee hav-

ing filed substitutions of attorneys. This case has

been given the attention, at different periods, of
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several Special Assistants to the Attorney General

and several Assistant United States Attorneys for

this District. The original complaint has been

amended, the third and last amended complaint

having been filed the latter part of 1946. Setting

dates for trial on the merits have been vacated for

various reasons, the most predominant of which

have been the likelihood of a compromise of some

issue or phase of the matter; at one time a jury

was impaneled, only to be excused a month lated;

the final brief was filed and the case was submitted

for decision in April of this year.

It is a source of regret to this court that an

earlier decision has not been forthcoming; we are

dictating these comments during the vacation period

and after being continuously engaged for the past

three months in the jury trial of a criminal matter.

The pressure of official matters has prevented the

rendition of our opinion prior to this date.

The lease between the defendants is dated De-

cember 15, 1943, and covers a period of five years

from date, with option for renewal for an addi-

tional five years. Under the lease, the premises are

to be used only for the purpose of carrying on the

business of a hotel, and other activities usually

attendant upon hotel operations; the rent is fixed

at 35% of the gross business from rental of [134]

cottages, rooms, etc.; 15% of the gross business

from sale of liquors, etc.; 5% of the gross business

from the sale of food, with a guaranteed minimum
rental of $1500 per month. In Paragraph Five of
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said lease, the lessors covenant to keep the roof,

foundations, structural supports and outer walls of

all buildings in good order and repair and properly

painted, all other costs of upkeep, repair, replace-

ment of the leased property including the care of

lawns, shrubbery, etc., being the obligations of the

lessee ; by the provisions of the lease, the lessee is to

deposit $20,000 in a bank, which fund is to be drawn

upon by the parties for the purpose of making per-

manent improvements, which improvements are to

become the property of the lessor. By Paragraph

Seven of said lease, lessee is required to deposit

monthly a sum equal to 3% of the gross business

from rental of cottages, rooms, etc., and from the

sale of liquors, etc., which fund is to be used for

the replacement of furnishings, furniture and all

personal property covered by the lease, provided

the lessee is not required to deposit more than $3,000

per year in such fund. It is further stated in said

last mentioned paragraph that it is the intention of

the parties that said lessee shall maintain all of

the furniture, etc., in the same condition as at the

commencement of the term, and to that end, as any

of said personal property shall, by use or otherwise

be rendered unrepairable, the same shall be replaced

from said fund so created, to the end that, upon the

termination of the lease, said lessors shall receive

back furniture, etc., of as good character and value

as the same is at the commencement of this lease.

Paragraph Ten of the said lease contains certain

provisions for termination of the lease upon the
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happening of condemnation proceedings of the sort

described in said paragraph. Paragraph Twelve of

said lease contains a covenant against sub-letting,

Paragraph Thirteen contains the lessee's covenant

that he will surrender the premises at the termina-

tion of the lease or renewal thereof in as good order

and condition as the same were in at the commence-

ment of the term, reasonable use and wear thereof

and damage by the elements excepted.

By the complaint filed July 10, 1941, the United

States sought to take an estate in the premises de-

scribed therein for a term of years ending June 30,

1945, extendible for yearly periods thereafter dur-

ing the existing national emergency, at the election

of the United States of America, together with the

right to remove within a reasonable time after the

expiration of the term or extensions thereof, any

and all improvements and structures placed thereon

by the United States. The use stated in said com-

plaint was that of a redistribution station and re-

lated military purposes.

Defendants Gawzner filed answer alleging that

by virtue of the provisions of Paragraph Ten of

the said lease the condemnation proceedings had

worked a termination of the lease and that the

entire amount of any award in such proceedings

should be given to said defendants Gawzner, and

further alleging the rental value of the premises

sought to be condemned and covered by the lease to

be $150,000 annually, and the rental value of the

premises sought to be condemned and not covered
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by the lease to be $10,000 annually, further alleging

the highest and best use of the property to be for

hotel purposes. [136]

Defendant Lebenbaiim filed answer alleging that

the entire award for the use of the property covered

by lease should be paid to him, further alleging the

value of such occupancy, together with compensa-

tion for damages occasioned by the use to be made

to be $150,000 annually, and denying that the con-

demnation proceedings had worked a termination of

the lease.

Pre-trial hearings were set, and by stipulation

an amended complaint was filed, the answers on file

being deemed the answers to the amended com-

plaint; certain sums were deposited in the registry

of the court by the United States, and by stipula-

tion taxes against the property involved for the

fiscal year 1944-1945, amounting to $1,594.02 were

paid from said fund, said sum to be credited against

the amount of the ultimate award decreed payable

to defendants Gawzner.

Pre-trial briefs were filed in April of 1945 and

in the brief filed by the then counsel for defendants

Gawzner, it was first argued that the lease had

been terminated as alleged in the answer of said

defendants ; it was further pointed out in said brief

that the covenants in the lease demonstrate that

the lease is not a lease in the accepted sense of

being an absolute conveyance of real property

wherein the owner retains only the reversion, but

is more in the nature of a personal service contract

or a license to use the premises and personal prop-
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erty upon payment of the percentages and the per-

formance of other conditions ; that the factual situa-

tion created a complex problem to fix the method

of valuation and a definition of value which would

result in just compensation; it was further agreed

in said brief that the value of the interests [137]

of the owner and tenant should be separately fixed,

but if the general rule of fixing but one value should

be adojDted, and upon the assumption that the

tenant is entitled to share in the award, the defini-

tion of just compensation would be the highest

price estimated in terms of money for the immedi-

ate use of the premises, furniture, fixtures and

equipment, free of existing leases, for its highest

and best use, if exposed for lease in the open market

by an owner who is willing but not forced to lease,

a reasonable time being allowed in which to find

a tenant who is willing but not forced to rent,

either acting under compulsion but each acting with

full knowledge of all the elements affecting the

value of the use of said property and for all the

uses and purposes for which the property is

adapted and of which it is capable, the tenant to

keep the property in good repair, reasonable wear

and tear excepted, the owner to keep the exterior

in good repair, the owner to pay the amount reason-

ably required to procure from the existing tenant

the immediate termination of the lease; that the

use which was to be made of the property should

be taken into consideration.

Counsel further stated in said brief that it was
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the intention of defendants Gawzner to present ex-

perts on the question of value, upon the definition

thereof ultimately adopted by the court, and to

interrogate the witnesses on direct examination on

the basis of their valuation. "It is anticipated,"

stated counsel, "that this line of questioning will

result in the witnesses testifying that they gave

consideration to the earnings of the property at

and near the date of taking, and that, after investi-

gation, they formed opinions of the earning [138]

capacity of the property during the term of the

use condemned. It is then proposed to develop in

detail the figures. These statistics and opinions of

anticipated earnings during the term condemned

will not be introduced as in themselves fixing the

valuation to be placed upon the use condemned in

this proceeding but only to show on what basis and

upon what exidence the experts relied in forming

their ultimate valuation opinion. (Citing Brooklyn

Eastern District Terminal v. City of New York,

139 F. 2d 1007, Monongahela Navigation Co. v. U.

S., 148 U. S. 312, and James Poultry Company v.

Nebraska, 284 N. W. 273.)

We are unable to locate in the voluminous files

of this case any brief filed by the Government in

April of 1945 which sets forth the Government's

position as to the definition of value, but we pre-

sume this position was stated, either in open court

or in some other manner, for we find, on page 1 in

a brief filed by defendants Gawzner April 19, 1945,

the following:

"The definition of value proposed by the govern-
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merit in the case at bar, by which it is proposed

to fix the entire compensation the government can

be compelled to pay in this case is as follows

:

" 'By rental value is meant, . . . the highest

price estimated in terms of money whi-ch the prop-

erty would bring if exposed for lease in the open

market by an owner who was willing but not forced

to lease the said premises, a reasonable [139] time

being allowed to find a tenant who was willing but

not forced to rent the premises, and with both lessor

and lessee acting with full knowledge of all the uses

and purposes for which the property is adapted and

of which it is capable.'
"

In the brief filed by defendant Lebenbaum his

then counsel argued that the lease had not been

terminated, that the lessor was not entitled to any

compensation for the use of the leased premises.

In said brief counsel conceded the weight of author-

ity to be that the taking of a portion of a lease-

hold interest does not absolve the tenant from his

covenant to pay rent, and that the tenant remains

liable for the full amount, notwithstanding the con-

demnation of a portion of the property for public

use. Counsel observed in said brief, however, that

since the rental under the lease provides for a per-

centage of gross receipts of the lessee "it may be

that the Court in a final decision . . . and after

the determination of the total rental to be paid by

the Government will be required to apportion that

sum between the lessors and the lessee under a

formula which which express the sum to be paid by

the Government in terms of anticipated gross re-
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ceipts by the lessee and divide the award equitably,

bearing in mind that the evidence will show that

the operation of the premises by the lessee under

the schedule of ]:>ercentag"e rental fixed in the lease

results in a profit to the lessee over and above the

rents paid to the lessors." [140]

In June of 1945, the defendants jointly moved

to strike the portion of the second amended com-

plaint which provided that the condemnation sought

should include the right to remove improvements

placed thereon by the United States within a reason-

able time after the expiration of the terms or exten-

sions thereof, on the ground that the Government is

without power to condemn the use of property for

the purpose of removing improvements after the

end of the specific term condemned. Thereafter on

Sept. 19, 1945 a stipulation was filed wherein it w^as

agreed between the plaintiff:' and all the defendants

that any judgment entered in the proceedings

should provide that the plaintiff should remove all

improvements placed by it upon the property, and

that the plaintiff should restore the property con-

demned, both real and personal, to the same condi-

tion as that in which it was received by the

plaintiff from the defendants, reasonable and ordi-

nary w^ear and tear excepted, and that such removal,

and restoration should be accomplished by the plain-

tiff during the term of the use taken, or within a

reasonable time after the expiration of such term,

and that the plaintiff should be permitted to remain

in possession after such expiration for such rea-

sonable time, provided the plaintiff should be re-



114 Paid Gawzner, et al.

quired to pay to the parties legally entitled thereto

rental at the rate fixed by the court in the above

entitled action for the period of time after the

expiration of such term as the plaintiff should

remain in possession of the condemned property for

the purpose of such removal or restoration.

On June 30, 1945, Judge Hollzer ruled upon the

issue tendered by the answers of defendants

Gawzner and Lebenbaum concerning termination

of the lease, and decided [141] that said lease had

not been terminated by reason of the condemnation

proceedings herein and Paragraph Ten of said

lease. Also in his opinion filed on said date, (re-

ported at 61 F.S. 268), it Avas stated, in part:

"That is to say, so far as it presently disclosed,

it is a part of the lessee's ownership of such estate

which the sovereign is taking. While it may be

that the evidence to be introduced at the trial will

prove that the sovereign is also destroying or tak-

ing some of the rights of the owner of the fee, it

is clear that upon the face of the pleadings the

government is here seeking to substitute itself as

occupant of the demised premises in i)lace of the

owner of the right of such occupancy. The owner

of such right being the lessee, it is the latter 'who

must be put in as good position pecuniarily as if

his i)roperty had not been taken,' and this is to be

done by paying to him the value of the interest

taken."

In October of 1945 defendant Lebenbaum filed a

motion to dismiss the proceedings as to defendants

Gawzner on the ground that such defendants were
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not entitled to participate in the condemnation

trial, which motion was opposed by defendants

Gawzner.

Also in October, the United States moved to file

a second [142] amended complaint on the ground

that the Secretary of War of the United States

had determined that the use and occupancy of the

premises beyond November 20, 1945 was unneces-

sary, and that such determination should be set

forth in a second amended complaint. The Court

allowed the filing of said complaint without preju-

dice to defendants' moving to strike the same. De-

fendant Lebenbaum answered said second amended

complaint, and after setting forth matters similar

to those in his answer previously filed, alleged

that plaintiff having elected to extend its term to

June 30, 1946 was barred and estopped from es-

tablishing a lesser term without payment of full

compensation for the full period to which it had

theretofore extended such term.

Defendants Gawzner moved to strike the second

amended complaint based upon the ground of es-

toppel. On November 19, 1945, a stipulation was

entered into between plaintiff and defendants which

stipulation was headed: "Stipulation fixing terms

and conditions for denial of motion to strike second

amended complaint and order thereon." By said

stipulation it was provided that the terms of the

use and occupancy of the premises should be from

the date of taking possession of the property, July

10, 1944, to and including November 20, 1945. That

it w^as contemplated that plaintiff would be ob-
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liged to retain possession of said property be-

yond November 20, 1945 for the purpose of

estimating the cost of and restoring said property

to its condition at the date when the plaintiff

entered into possession, ordinary wear and tear

excepted, and that the parties estimated the time

needed for such purpose would extend to February

20, 1946, or to a later date.

That just compensation to the parties entitled

thereto [143] should include payment at the same

rate for the additional period between November

20, 1945 and February 20, 1946, irrespective of

when the plaintiff should surrender possession, and

should possession not be surrendered by February

20, 1946, rental at the same rate should be paid for

the period following February 20, 1946 to the date

when possession was surrendered. In consideration

of such agreement, defendants agreed that they

would accept and receive possession of said prem-

ises when tendered by plaintiff to them as completely

restored, not waiving, however, any right defend-

ants mi^ht have to claim such restoration was not

complete.

That said stipulation further provided that

should the parties subsequently agree upon a cash

sum to be paid by plaintiff to the parties entitled

thereto in lieu of restoration, and the parties should

agree upon the length of time required for restora-

tion, and such period extended beyond Feb. 20,

1946, then just compensation to the parties entitled

thereto should include rental beyond February 20,

1946 for the full length of such estimated period at
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the same rate as that fixed by the final judgment,

computed on a montlily basis.

Defendants Gawzner then filed their answer to

the second amended complaint, alleging much of

the same matters as those contained in their previ-

ous answer, and stating that defendant Lebenbaum

had not paid any rent, since the commencement of

this action; alleging further that the premises had

become permanently depreciated and damaged, and

that the reasonable value of the use and occupation

of the property, together with just compensation

for the restoration thereof to its condition at the

date of [144] taking, and for the permanent deprec-

iation thereof was in excess of the sum of $200,000.

In December of 1946 defendant Lebenbaum filed

a motion to exclude defendants Gawzner from par-

ticipation in the proceedings, a motion for an order

directing the plaintiff to deliver possession to de-

fendant Lebenbaum upon the termination of its

occupancy of said premises, and a motion for an

order releasing from the funds theretofore de-

posited in the registry of the court a sum of money

equal to the minimum rental payments due the

defendants Gawzner under the terms of the lease,

and for an order releasing from said deposited

funds the sum of $15,000 payable to defendant

Lebenbaum to be used in reopening the hotel.

Defendants Gawzner opposed the first two mo-

tions, and opposed the release of any funds to de-

fendant Lebenbaum for use in reopening the hotel,

all such opposition being upon the ground that the
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lease had been terminated by the condemnation

proceedings as contemplated in Paragraph Ten of

said lease, and further that should the lease not be

terminated, the right of Lebenbaum to share in the

award could be determined only by evidence taken

at a trial.

The case was, on March 20, 1946 assigned to this

department and briefs were ordered filed concern-

ing motions then pending.

In the brief filed by the United States, it was

urged that if the lease was terminated, defendant

Lebenbaum could not be heard on the issue of

compensation at a trial of the matter; that if this

court should adhere to the decision of Judge Holl-

zer that the lease had not been terminated, then

defendant Lebenbaum, only, should be [145] heard

on the issue of compensation for use of the leased

premises, and the Government should be free to

negotiate with him, if possible. It was also urged

in the brief filed by the Government that the Court

must decide which defendant w^ould be entitled to

the money for restoration of the premises, and that

if the lease remained in effect, such restoration fund

would be payable to the tenant.

Arguments were heard on these motions, and the

matter was submitted for decision.

The matter had been set for June 5, 1946 for

trial, and on Aj^ril 5, 1946, a stipulation was entered

into by the parties, wherein reference was had to

a previous stipulation made in open court, and

agreeing in effect that if the Court should adjudge

that interest should be payable to the parties en-
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titled to compensation for the use of the permises,

no interest should be allowed on the monies on

deposit in the registry of the court for the period

commencing April 23, 1946 and ending with the

date of rendition of judgment by the Court.

On April 30, 1946, this Court made its order

denying the motion to exclude defendants Gawzner

from the proceedings, and granting the motion of

defendant Lebenbaum for an order that surrender

of possession of the premises covered by the lease

when made by the United States, should be made

to defendant Lebenbaum, and denying the motion

of defendant Lebenbaum to release funds on de-

posit, except that such motion was granted to the

extent agreed upon by the parties in open court.

In a Memorandum of Conclusions accompanying

such order, we stated that we found no change from

the facts considered by Judge Hollzer when he

ruled that the lease was in effect notwithstanding

the condemnation [146] proceedings, and in said

memorandum we concluded that Paragraph Ten of

the lease does not refer to condemnation proceed-

ings such as are involved herein, and that the lease

has not been affected by such proceedings, and that

the Government should therefore tender possession

of the premises to the lessee upon the conclusion

of its occupancy.

On May 31, 1946, the parties entered into a

stipulation wherein it was mentioned that the de-

fendants had requested tliat the trial date of June

5, 1946 be vacated and that as a condition to the

granting of such request had consented to waive
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interest upon the monies heretofore deposited in

the Registry of the Court for the period commenc-

ing June 5, 1946 and ending with the date of the

commencement of actual trial.

On May 29, 1946, a stipulation was entered into

between Lebenbaum as the only stipulating defend-

ant, and the United States as plaintiff, wherein

reference was made to the order of the court direct-

ing surrender of possession to the lessee upon con-

clusion of its occupancy of the leased premises.

Such stipulation recited the tender by the Govern-

ment, and the acceptance by the defendant Leben-

baum of all improvements, furniture, fixtures, etc.,

heretofore taken by the plaintiff except to the

extent that restoration or replacement should be

required by judgment liorein; that the date of such

tender and acceptance was 11:59 p.m. on May 31,

1946, and that the acceptance of such possession

was without prejudice to the right of defendant

Leo Lebenbaum to claim, establish, enforce and

receive full compensation for the obligation of the

United States to restore said premises and other

property to its condition at the [147] time when

plaintiff entered into possession, ordinary wear and

tear excepted, and such compensation should in-

clude a sum equivalent to the rental which shall

be finally fixed for the base period between July
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10, 1944 and November 20, 1945, computed on a

monthly basis, for an additional two (2) months

period next following June 1, 194(j, wliicli addi-

tional sum should be paid as a part of the com-

pensation for the restoration of the premises.

On June 10, 1946, a stipulation was entered into

between the Gawzners as the only stipulating de-

fendants, and the Government, wherein possession

of the premises not covered by the lease was ten-

dered to and accepted by, defendants Gawzner,

except to the extent that restoration and or replace-

ment might be required by judgment herein; that

the acceptance of possession was without prejudice

to the right of the defendants Gawzner 'Ho claim,

establish, enforce and receive full compensation for

the obligation of the United States to restore said

premises and other property to its condition at the

time when jolaintiff entered possession, ordinary

wear and tear excepted, and shall include a sum
equivalent to the rental which shall be finally fixed

in this proceeding for the base period between July

10, 1944 and November 20, 1945, computed on a

monthly basis, for an additional period next fol-

lowing the date of termination of tenancy equival-

ent to the time which shall subsequently be agreed

upon or finally fixed and determined in this pro-

ceeding as the reasonable period necessarily re-

quired for such restoration."

The Court ordered the filing of pre-trial briefs.

All parties by June of 1946 were appearing by

different counsel than at the inception of the pro-

ceedings. [148]
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In addition to filing numerous pre-trial briefs at

the request of the Court, pre-trial proceedings

which occupied approximately twelve days in open

court were had, on various days during the period

beginning June 18, 1946 and ending October 29,

1946.

The Government in its pre-trial brief filed June

18, 1946 took the position as far as the leased

premises were concerned, that nothing had been

taken from defendants Gawzner, and said defend-

ants were not entitled to participate in the jury

trial to fix the award for the use of those premises,

and that the provisions of the lease calling for a

percentage rental had no bearing upon this phase

of the case. That defendants Gawzner likewise had

no standing toward fixing the cost of restoration

of the leased premises for the reason that the

obligation of the tenant to restore did not mature

until the end of the term. That the amount of

compensation to be paid to defendant Lebenbaum

consisted of (a) the market rental value of a

sublease under Lebenbaum for a period commenc-

ing July 10, 1944 and ending May 31, 1946, and

(b) the reasonable cost of restoration of any dam-

age to the leased premises over and above reason-

able wear and tear, together with sixty days' 'equiv-

alent of rental, pursuant to the stipulation entered

into between the Government and Lebenbaum.

That as to the portions not under lease the de-

fendants Gawzner were entitled to compensation

therefor, and Lebenbaum had no right to be hear.d

concerning such compensation; that the measure
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of such compensation would be the market rental

value thereof for the term, together with reason-

able cost of restoration if any portion of such prop-

erty was damaged by the Government's use. [149]

Defendant Lebenbaum, in his brief filed June 18,

1946 reiterated his position that as to the leased

premises defendants Gawzner had only the right to

collect rent from Lebenbaum or terminate the

lease, and that such right had not been changed

by the condemnation proceedings; that the defend-

ants Gawzner, having lost nothing by the temporary

taking of the hotel property, are entitled to no

award in these proceedings; that their rights rest

in the personal covenant of defendant Lebenbaum

to pay rent for the leased premises, which covenant

remained in full force and effect throughout the

occupancy by the Government. That mider the

lease the burden to repair all dilapidations of per-

sonal property covered by the lease as well as

the interior of the buildings, and that Lebenbaum

should be entitled to the award which would enable

him to repair the dilapidations which occurred

during the Government's occupation; that with ref-

erence to such burden, the remedy of defendants

Gawner rests in their contractural rights against

Lebenbaum which may be enforced against him if

he should fail to discharge his duty.

Li the brief of defendants Gawner filed June 28,

1946, counsel reiterated the contention of such de-

fendants that the lease had been terminated. He
stated that the landlord was entitled to participate

in the proceedings fij{:ing the compensation for the
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use of the leased premises for the reasons that the

lease fixed the rent to be paid on a percentage of

gross business done, provided that the premises

should be continuously used by the lessee only for

the iDurpose of carrying on the business of a hotel,

etc. ; that the lease further provided that the furni-

ture and furnishings should be maintained in good

condition; by [150] virtue of the provisions just

mentioned, the landlord's rental would be directly

dependent upon the amount of business done, which

in turn would depend upon the condition of the

premises; that the Government not only occupied

the premises, but in addition thereto eliminated

any right of the tenant or any other person to

operate a hotel in the premises and further the

Government damaged the furniture and furnish-

ings to some amount in excess of usual ordinary

wear and tear.

Counsel for defendants Gawzner further agreed

that this Court has the exclusive jurisdiction to

determine the interests of all defendants in the

award, and to try out the conflicting claims of the

parties.

Counsel for Gawzners then observed, in said

briefs, that the tenant's right to recover would be

based upon the so-called ''bonus value" theory, i.e.,

what would a purchaser in the open market have

paid to the defendant Lebenbaum in dollars for

the right to take over the lease during the period

of the Government's occupancy and continue to

pay to the landlord all of the rent reserved by the

lease.
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During July of 1946 the Court viewed the prem-

ises involved. Thereafter counsel were directed to

exchange information with reference to restora-

tion costs. At a hearing on September 9, 1946,

counsel for the Government reported that he had

received copies of restoration costs as estimated by

defendants Gawzner, and an estimate by defendants

Lebenbaum, and that such estimates were widely

divergent. Counsel for the Government stated that

defendants Gawzner took the position that restora-

tion covering inherent depreciation and normal use

should be made, in addition to [151] the payment

of rent; that it was the position of the Government

that any rental paid should include payment for

ordinary wear and tear, and restoration costs

should be only those for use resulting in more

than ordinary wear and tear. Counsel for de-

fendants Gawzner agreed in the statement of coun-

sel for the Government as to the respective posi-

tions taken, and mentioned that certain repairs to

the exterior would have to be made; that the ap-

praiser engaged by the lessor was not instructed

to allow for ordinary wear and tear, but to ascer-

tain the damage done and the cost of rehabilitation.

It was suggested by counsel that it would be

difficult to ascertain the condition of the personal

property at the date of entry by the Government

so that the cost of restoring it to the condition to

which it should be found after ordinary wear and

tear had ensued could be estimated. Counsel for

defendants Gawzner then pointed out that under

the terms of the lease the equipment was to be
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maintained in the same condition in which it was

when the lessee took over. Counsel for the Govern-

ment then stated that the Government did not

undertake such an obligation, to which counsel for

defendants Gawzner observed that if the Govern-

ment paid only a portion of the cost of restoration,

a complication in the apportionment between the

tenant and the landlord would result.

Counsel for Mr. Lebenbaum stated that the lessee

had been unable to arrive at a reliable figure be-

cause market prices had increased and materials

were difficult to obtain. That the lessee took the

position that the only manner in which the difficulty

could be solved vvould be to proceed with the re-

storation, and thus ascertain what it would cost.

That the problem was then presented as to [152]

what portion of the cost of each article should be

borne by the Government.

Counsel for the lessee conceded that the Govern-

ment was correct in its position that ordinary wear

and tear should be included in the rent, then men-

tioned that under the lease Mr. Lebenbaum is

obligated to repair ordinary wear and tear, so that

the obligation of the lessee to the landlord is rent,

plus restoration, plus any other dilapidation.

Counsel for the lessee further stated that in his

opinion the question should be submitted to the

jury on the basis of what is the rental value to

a tenant who has not the burden of restoring

ordinary wear and tear.

Counsel for the lessor stated that in his opinion



vs. Leo Lehenhaum 127

the easiest method would be to agree upon a restora-

tion cost and exclude from the issue going to the

jury any ordinary wear and tear, and submit to

the jury the question of a flat rental, with the

understanding that the Government has restored.

Counsel for the Government conceded that the

property was put to a greater use than ordinary

use, and suggested that the matter be continued,

and that the parties would endeavor to come to

some agreement concerning what the restoration

cost would be to a tenant using the property for

hotel purposes, and occasioning ordinary wear and

tear. He then added that some of the damage had

been occasioned by the refusal of the landlord to

approve repairs and the issue would arise as to

whether or not the Government was responsible

for damage caused by the failure of the landlord

to repair or to approve the making of repairs by

the tenant. [153]

Counsel for the lessee then questioned whether

the refusal of the landlord to make exterior repairs

relieved the Government from the obligation to pay

the lessee for damage occasioned to the interior

by such need for exterior repairs.

The Court then requested that counsel disclose

to each other the evidence they intended to offer at

the trial, so that each could determine the objections

he intended to offer, if any, to such evidence, to

the end that if possible, the legal questions might

be argued prior to calling the jury.

Here we shall review some of the points advanced

by the Government in its brief on legal issues to
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be tried filed September 27, 1946, and which the

Government tendered as applicable to that portion

of the trial in which the Government's obligation

would be determined:

1. Compensation may be fixed only on the basis

of the reasonable rental value of a single term of

25% months for the letting of the entire premises

with the exclusive right to use and occupy such

premises and the furniture and fixtures therein,

having regard for the uses for which they were

then available, and for which there was a market,

actual or potential, on July 10, 1944, including the

highest and best marketable use, as such rental

would have been fixed on that date in negotiations

between a willing lessee and sublessee.

2. Consideration of the use to which the prop-

erty was actually put should be excluded, as same

was a non-marketable use.

3. Witnesses must testify separately as to com-

pensation for rent and as to damages for restora-

tion. [154]

4. The compensation provisions of the lease are

not relevant to prove the cash rental value of the

Government's use and occupancy.

5. The contingent percentage terms of the lease

may not be brought out on the direct or cross-

examination of any witness.

6. The net profit or loss received or sustained

by the lessor or lessee during the operation of the

property before it w^as delivered to the Government

is not relevant.

7. No stipulations of the parties, or any other
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action of the Government have extended or in-

creased the obligation of the United States to pay

damages for restoration over and above what would

otherwise be its legal obligation under the Fifth

Amendment.

8. The United States has no greater or different

obligation to pay restoration damages than would

have been the obligation of a private individual

who had leased the furnished hotel for a 25%
month i)eriod without any express covenant as to

restoration.

In a joint brief filed by all defendants on October

8, 1946, the defendants contended that the Govern-

ment was obligated to do actual restoration of the

property under its stipulations and having failed

to restore the property, defendants were entitled

to damages for such breach of contract to the pres-

ent full cost of such restoration;

That because the second amended complaint

sought to condemn a use for a period from July

10, 1944 to November 20, 1945, no evidence of a

use for a longer period could be submitted to the

jury; [155]

That compensation to be recovered by the de-

fendants should be the reasonable value of the use

of the premises for all purposes reasonable for-

seeable under the uses for which the premises were

sought, i.e., the establislmient of a redistribution

station related to military purposes;

That evidence of the actual revenue of the prop-

erty involved before and after taking of the rights

condemned by the Government should be admis-
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sible; also the cost of operation an dmaintenance

of the property; the value of the improvements

damaged or destroyed by the Government; the

opinion of experts as to the market value of the

temporary use, i.e., for a redistribution station and

related military purposes; the reasonably foresee-

able consequences to the property resulting from

its use by the Government for a redistribution sta-

tion and related military purposes as sought by

the Second Amended Complaint; that the terms of

the lease should be admitted in evidence both to

show the interests of the parties and for all pur-

poses.

At a pre-trial hearing on October 14, 1946, coun-

sel for all defendants conceded that the United

States had exercised its option to try the case as

against all defendants, under the provisions of

Section 1246.1 of the Code of Civil Procedure of

the State of California, and that counsel for de-

fendants Gawzner stated it was his understanding

of the law that the defendants must join and

submit the total value of all their interests to the

jury as a unit ; counsel for the United States agreed

and stated that the jury, during the trial, should

not have brought before it the conflicting positions

taken by the defendants as to their separate in-

terests; counsel for [156] defendant Lebenbaum

stated it was his understanding that the two de-

fendants would join as to the just compensation

to be awarded to them as a group, that any ques-

tion of allocation of the award as between them

should not arise before the jury; that, after that
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should be determined, the Court, without a jury,

would determine the allocation or division as be-

tween the Gawzners and defendant Lebenbaum;

counsel further urged that this Court had no juris-

diction, in any proceeding, to determine the ques-

tion of rent as between the defendants.

It was also stipulated at said pre-trial hearing

that the period to be referred to at the trial as

that for which valuation would be fixed, should be

the i)eriod from July 10, 1944 to November 20,

1945, as described in the second amended com-

plaint.

On October 17, 1946, there was presented by coun-

sel the question as to whether the Government

had the legal right to condemn personal property

for a temporary use; further argument also oc-

curred as to whether the United States was bound

by the stipulation signed by its counsel and counsel

for the defendants September 9, 1945 and Novem-

ber 19, 1945, as those stipulations refer to restora-

tion; counsel for the Government contended that

if those stipulations purported to agree that the

Government would pay higher compensation in the

form of restoration than that demanded by the

Fifth Amendment, the United States was not

bound.

Counsel for defendants Gawzner stated his posi-

tion with reference to the matter was that defend-

ants were entitled to treat the compensation that

the Government must pay on the basis of what the

rental would be by the [157] long-term tenant

against the short-term occupier; that the terms of
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the lease were material and pertinent for the rea-

son that under the terms of the lease the premises

must be maintained by Mr. Lebenbaum, and Mr.

Lebenbaum would have kept such obligation in

mind when negotiating for the lease for a short

term out of his long-term lease and fix his rent

accordingly.

Counsel for defendants then observed that unless

the stipulations were set aside, defendants would

not raise an objection concerning the right of the

Government to condemn the temporary use of the

I)ersonal property.

Counsel for the United States observed that the

attorney who signed the stixDulation on behalf of

the Government had only the authority given the

Government under the Fifth Amendment.

Counsel for defendant Lebenbaum stated that the

obligation of the Government under the Fifth

Amendment would be to pay to the condemnee the

difference in value between the property as it was

at the time of the taking and as it was at the time

of the return that the obligation of the Government

under the stipulations was to do the actual work

of restoration. That the obligation to do the actual

work of restoration, imposes upon the Government

a different type of obligation than the obligation

to pay for the restoration; a different type of pro-

cedure, and a different measure of recovery for

the defendants.

Counsel for defendant Lebenbaimi then proposed

that the matter be submitted to the jury under
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instructions that the rent should not include ordi-

nary wear and tear, but the recovery for restoration

should include ordinary wear and tear. [158]

Counsel for the Government stated that he could

not accept that statement for the reason that he

could not conceive how expert evidence could be

introduced concerning furnished projDerty without

the rent including ordinary wear and tear ; that the

Government had continued in possession endeavor-

ing to determine wTiat would be required for restora-

tion, when defendant lessee petitioned the Court

that the Government is divested of possession, and

such possession returned to him; that possession

had been returned to the lessee, and that both the

lessee and the lessor had started the work of restora-

tion; that upon being tendered possession, and

under such circumstance, defendant lessee modified

his previous statement, and reserved the right to

claim in damages the equivalent of the cost of

]'estoration.

Counsel for defendants Gawzner stated that if the

Government could not be bound by the stipulations

entered into by its counsel concerning restoration,

such counsel would be obliged to revise his theory

as to offering proof of rental value of the property

as a hotel, and that the evidence would then be

offered on the basis of consideration of the actual

use.

A discussion ensued as to whether defendants

Gawzner would be bound by the stipulation made
by the Government and defendant Lebenbaum pro-

viding that two months should be the period of



134 Paul Gaivzner, et al.

restoration; counsel for the Government stated that

it was his understanding that at the trial the Court

would direct that in addition to the rental as fixed

and in addition to restoration as fixed, there would

be included an additional sum for the period run-

ning from November 20, 1945 to June 1, 1946, [159]

at the same monthly rental.

In a brief filed October 18, 1946, counsel for the

United States reiterated in writing certain conces-

sions made in open court with reference to the

admission of evidence at the trial, and in effect

stated that while in his opinion the general rule is

in condemnation cases that if there is a market,

evidence in respect to profits and factors out of

which profits are derived is not admissible, but

that due to the peculiar circumstances of the pres-

ent case wherein it appears that such market evi-

dence as is available is derived out of transactions

involving this particular property and other leases

upon the basis of sharing the profits of the opera-

tions of the hotels and, in view of the fact that

the defendants were willing that such factors be

received in evidence, the Government would not

object to such being made the rule in this particular

case, provided such evidence would cover a business

cycle of not less than five years.

On October 18, 1946, at a further pre-trial hear-

ing, counsel for the Government announced that

the Government would be bound by the stipulations

its counsel had signed; counsel for defendants

Gawzner inquired Avhen the Government intended

to do the restoration it had agreed upon, to which

1

i



vs. Leo Lebenhaum 135

counsel for the Government replied that it was his

view that the stipulation entered into between the

Government and the lessee relieved the Government

of performing the actual restoration, and that there

remained instead the liability to pay for the equiv-

alent of restoration; counsel for defendants Gawz-

ner then pointed out that defendants Gawzner had

not joined, and had not been asked to join in the

stipulation, that such stipulation provided for two

months [160] as the period for restoration, and

equivalent rental therefor, whereas the defendants

Gawzner had entered into a stipulation with the

Government wherein three months was designated

for the period of restoration, and equivalent rental

therefor. Counsel for defendants Gawzner then

announced that he would be bound by the stipula-

tion providing for the two months period during

the trial before the jury, but that he would not be

bound by such stipulation when the Court pro-

ceeded to divide the award. Whereupon, counsel

for defendants Gawzner stipulated with counsel for

defendant Lebenbaum that as against the Govern-

ment defendants Gawzner would be bound by the

stipulation that two months rent might be paid as

considered to be for the time required for restora-

tion, and that defendants Gawzner would not be

bound by such stipulation as against defendant

Lebenbaum.
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The question then arose as to whether the jury

would be asked to fix the rent for the period stated

in the second amended complaint, to-wit: from

July 10, 1944 to November 20, 1945, and the Court

should add to the judgment an additional two

months rent at a monthly rate to be computed, or

whether the jury should make su-ch computation.

Counsel for defendants Gawzner observed that if

the jury were to make the compensation, the com-

plaint should be amended to include the two months

period, whereupon counsel for the Government

stated that he would endeavor to secure permission

to amend the complaint accordingly.

The Court then stated that it was of the opinion

that the Court should know for its own information

what part of the award would be considered as

restoration and what part as rent. Counsel for the

Government pointed out [161] that the fixing of

damages for restoration should cover only the

period ui) to the time the Government actually

turned the property back; that in such regard the

jury should be told that the jury should not con-

sider the fact that the Government was paying rent

for a longer period than it occupied the premises.

The Court then requested that all counsel submit

by October 21, 1946, questions proposed to be asked

of the experts as to rental value and on the ques-

tions of restoration. All counsel demurred to the

request, stating they would be unable to formulate

such questions in advance; counsel for defendants

insisted they intended to ask the experts to take

into consideration the terms of the lease in con-
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sidering what a long-term tenant would charge a

short-term occupier; counsel for the Government

replied that he considered the lease not to be a

measure of the award, as such, and thus not ad-

missible.

At the close of the pre-trial hearing held on

October 14, 1946, counsel for the Government and

counsel for defendants Gawzner were in agreement

upon the following statement of counsel for de-

fendants Gawzner:

"As I understand it, the Government in giving

testimony as to restoration is to go in upon the

theory that all damage that was done over and

above what would have been done for hotel purposes

will go in under restoration and that the value of

the use will go in under the theory that it was to

be used for hotel purposes." [162]

Counsel for defendant Lebenbaum stated that he

agreed, except that the evidence bearing on the

question of restoration, in view of the obligation of

the Government as set forth in the stipulation

should be given on the basis of the cost at the date

of trial of making restoration and not on the basis

of the difference in value of the furniture at the

time it was taken and the time it was returned.

On Monday, October 21, 1946, counsel for the

Government, at a further pre-trial hearing an-

nounced that he intended to ask leave to amend the

second amended complaint to change the term of

occupancy from that fixed in said complaint, to-wit

:

July 10, 1944 to November 20, 1945, to a term the



138 Paul Oawzner, et al.

equivalent of the Government's actual occupancy,

from July 10, 1944 to June 1, 1946. Counsel for

all defendants announced their objections to such

amendment; counsel for defendants Gawzner

pointed out that the operation of a hotel of the type

involved is more or less seasonal ; that the inclusion

of the period from November 20, 1945 to June 1,

1946 in the term of occupancy would change the

presentation of evidence, for the reason that de-

fendant Lebenbaum would ask a different figure of

rental for a lease that would be for one winter and

two summer months, than he would for a lease for

two full years. That though the Government did

remain in possession for the period indicated, it

had agreed or indicated it would vacate in Novem-

ber and it would have been more advantageous to

the property owner to have the premises returned

in the winter than in the summer.

Counsel for the Government then moved to file

his third amended complaint; counsel for defend-

ants objected [163] on the ground that the Govern-

ment was concluded by its stipulation of November

19, 1945 fixing the term of occupancy as from July

10, 1944 to November 20, 1945.

It was then agreed between counsel for defend-

ants that during the trial before the jury when

either spoke, he would speak for both defendants

unless he otherwise indicated.

On October 21, 1946, pursuant to order of cour

the Government's third amended complaint was

filed.

ts

i
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On October 23, 1946, a jury was impaneled, and

temporarily excused while counsel continued fur-

ther discussion. It was agreed that the term of

occupancy for whi<;h the premises were condemned

would be designated as 23% months, and that the

two months restoration period would be excluded

from the term, and w^hen the rental would be

finally fixed, a monthly rate would be computed, and

twice the monthly rate would be added to the award

for restoration.

The Court then asked counsel for defendants re-

garding whether its previous understanding was

correct, to-wit: that one counsel when making an

objection or stipulation would speak for all de-

fendants during the trial before the jury, where-

upon counsel for defendant Lebenbaum stated that

there would be matters on which the defendants

would be in opposition during the trial, evidence to

which defendants Gawzner might not offer objec-

tion and to which defendant Lebenbaum 's counsel

might wish to object on behalf of such defendant

and vice versa; counsel for defendants Gaw^zner

signified his agreement with such statement and

added that in view of a conference just had in

chambers, he felt that counsel for defendants [164]

would be very much at odds, and that defendants

Gawzner refused to be concluded by any stipula-

tion made by Mr. Lebenbaum concerning restora-

tion. (At the conference referred to. Government

counsel had disclosed to the Court, for the first time,

that such counsel contended that defendant Leben-
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baum had entered into a series of contracts on

February 12, 1946 with the Government whereby

said defendant had fixed, item by item, w^hat he

consented would be restoration.)

In the ensuing discussion in open court, Govern-

ment counsel contended that at the trial defendant

Lebenbaum would be limited to his stipulations with

the Government as to damages for restoration;

said counsel also stated that he understood that

counsel for defendants had agreed to a joint presen-

tation of the evidence, but that under the circum-

stances, if a joint presentation were not to be made,

the Government would request that the Court deter-

mine what compensable interests were taken from

defendants Gawzner, and what compensable in-

terests were taken from defendant Lebenbaum.

Counsel for defendants Gav^zner then observed

that defendant Lebenbaum by stipulation had

sought to deprive defendants Gawzner of certain

of their rights ; that defendants Gawzner had made

a stipulation with the Government that the latter

would restore the premises, and that the type of

restoration upon which Mr. Lebenbamu agreed with

the Government ; that the figures on costs of restora-

tion as computed by defendants Gawzner approxi-

mated the sum of $80,000, while those agreed upon

between defendant Lebenbaum and the Government

totalled less than $20,000. [165]

Comisel for the Government then argued that

defendants Gawzner were not entitled to be heard

concerning the cost of restoration, and that de

fendant Lebenbaum was entitled to waive restorai
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tion from the Government if he so desired; counsel

for defendants Gawzner pointed out that defend-

ants Gawzner also had a contract with the Govern-

ment, in which the Government stipulated it would

restore the premises.

Counsel for defendant Lebenbaum argued that

though the list of restoration items which Govern-

ment counsel had characterized as stipulations had

been signed by defendant Lebenbaum, such de-

fendant intended to object to their introduction

unless it were proven that the official who signed

them on behalf of the Government had express

authority so to do ; further that any agreement

thereby made had been breached by the Govern-

ment.

At the close of the hearing of October 23, 1946,

each counsel for defendants stated that each would

insist on being heard during the trial on behalf

of his client or clients, and that defendants would

not be able to join in presenting testimony; where-

upon all counsel agreed their respective positions

had been changed with reference to the presentation

of evidence at the trial.

On October 24, 1946, arguments between counsel

concerning the effect upon the proceedings of the

alleged agreements between defendant Lebenbaum

and the plaintiff; counsel agreed that the presenta-

tion of evidence to the jury should be delayed until

the matter should be determined.

On October 25, 1946, counsel announced that

negotiations for settlement as to the amount of

the award [166] were in progress; on October 28,
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1946, counsel for defendants Gawzner announced

that a joint offer had been made by all the defend-

ants to the Government for a specified sum of

money in complete settlement of the litigation in-

volved herein so far as the Government is con-

cerned, the sum so agreed upon to be treated as

between the defendants themselves as a verdict of

a jury, so that the question would be left open as

between the defendants, but that the offer had not

as yet been accepted, that all counsel had hopes

that a settlement would ultimately be made.

The Court then suggested that counsel complete

the presentation of all matters upon which a ruling

of the Court was desired prior to trial. Further

discussion and argument were had, at the conclu-

sion of which counsel for defendants Gawzner an-

nounced that in view of the position taken by the

plaintiff with reference to so-called agreements be-

tween plaintiff and defendant Lebenbaum, counsel

felt that he was entitled to reverse his previous

position and to insist that the Government be

bound by its agreement with defendants Gawzner

with reference to the three months period, rather

than the two months period, as concerned restora-

tion.

On October 29, 1946, by agreement of counsel,

the jury was excused until November 26, 1946, prior

to which time it was dismissed. I

On November 26, 1946, plaintiff and defendants

entered into a stipulation for judgment, whicli is

in part as follows:
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'^Whereas the above entitled and numbered pro-

ceeding has been instituted by plaintiff to deter-

mine the just compensation to be [167] paid by it

for the condemnation and taking by plaintiff of

the estate or interest in the property hereinafter

described, together with the damages arising

through its obligation to make certain restoration

to said property. . . .

"Whereas the stipulating parties have agreed

upon the compensation to be paid by the plaintiff

for such condemnation and taking and such dam-

ages as aforesaid. . . .

"(b) That the sum of $205,000 without interest,

except as hereinafter provided, is the fair, just,

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obligation

for the taking of such interest or estate as set

forth in subparagraph (a) above, together with all

compensation to be paid as damages arising out of

any failure or default upon the part of plaintiff in

performance of its obligation to restore such prem-

ises and real and personal property so taken by it

to the same condition as it was when it was re-

ceived by the plaintiff from the defendants, [168]

reasonable and ordinary wear and tear excepted,

including compensation for the time estimated to

be required for the completion of such restora-

tion. ..."

Said stipulation further recited that although

the Government took formal exclusive possession

of said premises by order of the Secretary of War,

on July 10, 1944, defendant Leo Lebenbaum was
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1946, counsel for defendants Gawzner announced

that a joint offer had been made by all the defend-

ants to the Government for a specified sum of

money in complete settlement of the litigation in-

volved herein so far as the Government is con-

cerned, the sum so agreed upon to be treated as

between the defendants themselves as a verdict of

a jury, so that the question would be left open as

between the defendants, but that the offer had not

as yet been accepted, that all counsel had hopes

that a settlement would ultimately be made.

The Court then suggested that counsel complete

the presentation of all matters upon which a ruling

of the Court was desired prior to trial. Further

discussion and argument were had, at the conclu-

sion of which counsel for defendants Gawzner an-

nounced that in view of the position taken by the

plaintiff with reference to so-called agreements be-

tween plaintiff and defendant Lebenbaum, counsel

felt that he was entitled to reverse his previous

position and to insist that the Government be

bound by its agreement with defendants Gawzner

with reference to the three months period, rather

than the two months period, as concerned restora-

tion.

On October 29, 1946, by agreement of counsel,

the jury was excused until November 26, 1946, prior

to which time it was dismissed.

On November 26, 1946, plaintiff and defendants

entered into a stipulation for judgment, which is

in part as follows:

I
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''Whereas the above entitled and numbered pro-

ceeding has been instituted by plaintiff to deter-

mine the just compensation to be [167] paid by it

for the condemnation and taking by plaintiff of

the estate or interest in the property hereinafter

described, together with the damages arising

through its obligation to make certain restoration

to said property. . . .

"Whereas the stipulating parties have agreed

upon the compensation to be paid by the plaintiff

for such condemnation and taking and such dam-

ages as aforesaid. . . .

"(b) That the sum of $205,000 without interest,

except as hereinafter provided, is the fair, just,

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obligation

for the taking of such interest or estate as set

forth in subparagraph (a) above, together with all

compensation to be paid as damages arising out of

any failure or default upon the part of plaintiff in

performance of its obligation to restore such prem-

ises and real and personal property so taken by it

to the same condition as it was when it was re-

ceived by the plaintiff from the defendants, [168]

reasonable and ordinary wear and tear excepted,

including compensation for the time estimated to

be required for the completion of such restora-

tion. ..."

Said stipulation further recited that although

the Government took formal exclusive possession

of said premises by order of the Secretary of War,

on July 10, 1914, defendant Leo Lebenbaum was
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permitted to operate said premises until July 15,

1944 in consideration of his agreement to pay the

United States of America the sum of $1,672.23,

which sum was to be credited in favor of the

United States upon any obligation thereof to pay

compensation for the taking of said premises; that

such total credits, including the sum on deposit,

amount to $75,365.78, the judgment should provide

that the sum of $129,634.22 be paid by plaintiff into

the registry; the stipulation further provided that

the right reserved by plaintiff to remove any im-

provements within a reasonable time after July 1,

1946 as reserved in its third amended complaint

was thereby surrendered in favor of whomsoever

the Court should find and determine is ''the legal

owner of such premises."

The stipulation further provided:

"That if competent witnesses were sworn and

testified, their testimony would be that the sum of

$205,000, without interest, together with the sur-

render of plaintiff's right to remove improvements

and structures placed upon said premises by it and

the vesting of title thereto in the legal owner of

said premises, constitutes fair, just [169] and ade-

quate compensation to be paid by plaintiff to the

parties entitled thereto for the taking of the estate

and interest described in Paragraph III in the real

and personal property hereinafter described in

Paragraph \, together with full satisfaction of

all damages which have accrued, or will accrue, by

reason of the plaintiff's failure to make restora-

tion, . . .
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"That this Court shall retain jurisdiction to

determine the amount of the interests of all parties

who have appeared in this proceeding and who may
hereafter appear herein, if any, in and to the

comxjensation which shall be ordered paid by the

plaintiff in the judgment to be filed pursuant to

this Stipulation, the same as though a jury had

rendered a verdict for said sum of $205,000 without

interest, as their total award for all interests taken

by the plaintiff in this proceeding, and for full

satisfaction of all claims for damages against the

United States arising from such taking, excepting

that defendant, Leo Lebenbaum shall be deemed to

have received upon account of any compensation

found to be due him, payment of the sum of

$1,672.23." [170]

The judgment followed the wording of the stipu-

lation.

Shortly after the filing of the stipulation and

judgment this Court requested counsel for the de-

fendants to file briefs stating their respective posi-

tions with reference to the division of the award.

In his brief filed January 2, 1947, counsel for

defendants Gawzner again urged that tlie condem-

nation proceedings effected a termination of the

lease under Paragraph Ten thereof; that if the

lease were not cancelled, then, still under the pro-

visions of the lease defendant Lebenbaum had as-

signed any interest in the award to defendants

Gawzner.

Counsel further urged that if defendant Leben-

baum should be entitled to share in the award for
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the use of the premises, as distinguished from the

restoration, then the measuring rod should be the

bonus value, if any, of his lease; that a lessee

could not, when the Court apportions an award,

recover for loss of profits; that the defendants

Gawzner were entitled to the portion of the award

covering restoration of the property, even though

the lease requires the tenant to maintain the in-

terior of the hotel, and in this connection, counsel

pointed out that though defendant Lebenbaum had

been in possession of the hotel for six months after

the Government's use had terminated, restoration

had been made only in part; that if it should be

determined that defendant Lebenbaum should share

in the part of the award devoted to restoration,

then he should not be entitled to any of the restora-

tion costs waived by him under the so-called stipu-

lations with the Government dated February 12,

1946. [171] Counsel in his brief pointed out that

though the Court had not ruled on whether the
;

said documents were binding upon defendant Leb-

enbaum, but, quoting counsel: ''We do not hesitate

to say that the existence of these documents played

no small part in inducing the defendants Gawzner

to accept the settlement figure reached with the

Government." In connection with the statement

just quoted, counsel observed, "There can be no

apportionment of a fund that was not recoverable

from the condemnor."

Counsel for defendants Gawzner then mentioned

seven items which in his opinion the Court should

determine, and among which items the total award
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should be divided, i.e., value of use of premises

not covered by the lease; value of use of premises

covered by the lease; what portions of the value

last mentioned should be awarded to lessee and

lessors respectively; that total award for restora-

tion of the premises; the portion of the award for

restoration which should be allocated to the exterior

of the leased premises for which the defendant

Lebenbaum has no obligation to maintain; the por-

tion of such award for restoration which should be

allocated to the interior of the leased premises

which defendant Lebenbaum has an obligation to

maintain; the portion of the sum so allocated for

the restoration of the interior that the defendant

Lebenbaum is entitled to receive.

Li defendant Lebenbaum 's brief filed January 3,

1947, it was conceded that defendants Gawzner

were entitled to recover the rental for the lands not

covered by the lease ; that defendants Gawzner were

entitled to recover the cost of restoration, or re-

habilitation of any portions of the exterior of the

buildings or any other parts of the propert^y [172]

for whose maintenance the Gawzners are liable

under the lease; or which suffered destruction by

undue or careless usage by the Government; that

defendant Lebenbaum should receive that portion

of the award representing compensation for the

use and occupancy of the leased premises ; also, that

portion of the award representing compensation

for restoration and rehabilitation of the interior of

the buildings and of the furniture, furnishings and

equipment for the reason that "by his covenant



148 Paul Gawzner, et al.

contained in the lease there is imposed upon him

the obligation to do the work and pay the cost of

such rehabilitation and restoration, and for the

further reason that the property would be unten-

antable as a resort hotel, and Lebenbaum's lease

would thus be rendered useless, if he did not so re-

habilitate and restore. He could not compel the de-

fendants Gawzner to do the said interior work of

rehabilitation and restoration, yet he would still

remain liable in full for the rent under the

lease. ..."

Counsel for defendant Lebenbaum then pointed

out that there existed no controversy between de-

fendants concerning the payment of rent; that

defendant Lebenbaum concedes his obligation to

pay rent was unimpaired by the condemnation pro-

ceedings, but that defendants Gawzner persistently

maintained that the lease had been terminated and

had refused to accept rent tendered them. Counsel

cited Pasadena v. Porter, 201 Cal. 381; 257 Pac.

526; Gluck V. Baltimore, 32 Atl. 515, 81 Md. 315;

John Hancock, etc. Insurance Company v. U. S.,

155 Fed. 2nd 977; U. S. v. General Motors Corp.,

323 IT. S. 373, as authority for his contention that

where the obligation to pay rent under the lease

continues, the recovery of the tenant is not [173]

limited to bonus value, and that the lessee is entitled

to the fair rental value of the leased premises, un-

diminished by the rental under the lease.

On January 17, 1947, the first of a series of pre-

trial hearings as to the issues between the several

defendants was had. At said hearing, the Court
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announced it was of the tentative opinion that, if

possible, the lease should be followed as closely as

practicable in the division of the money, and sug-

gested that the award of $205,000 should be sepa-

rated into the following different elements: What
amount was contemplated in the award as compensa-

tion for exterior improvements and other items for

which the landlord is responsible? What amount

may be estimated or contemplated for restoration of

destroyed property, for repair of damaged property,

for renovations as to the interior of the premises'?

What amount should be apportioned for premises

exclusively owned by the landlord and not within

the leased premises'? What amount should be ap-

portioned for use and occupancy ?

Counsel for defendant Lebenbaum pointed out

that after segregating the amount due the landlord

for lands lying outside the lease, and the portion

necessary for exterior restoration, the lessee should

receive the remainder of the award, including the

portion necessary for restoration of the interior of

the buildings, the furniture and furnishings. As to

the remainder of the award, counsel for defendant

Lebenbaum maintained that the Court had no juris-

diction to divide such fund, in that the controversy

as to the ownership of such fund presented no

Federal question and there existed no diversity of

citizenship between the defendants ; that any [174]

decision the Court might make which purported to

segregate a portion of the fund and pay the same

to the defendants Gaw^zner as rent would not be
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res judicata upon the personal covenants of Leben-

baum to pay rent.

Counsel for defendants Gawzner replied that the

Court had acquired jurisdiction under the condem-

nation proceedings, and therefore had jurisdiction

to decide conflicting claims to the fund regardless

of the citizenship of the claimants, citing Oliver v.

U. S., 156 F. (2d) 281; that defendants Gawzner

should receive the entire award, but that if the

Court should rule against such contention, then

the Court should divide the award between the

parties; that all of the fund for all of the restora-

tion should be paid to defendants Gawzner, or

should be impounded for restoration purposes.

Counsel for defendants Gawzner further pointed

out that the Government was in the same position

that a person would have been had such person

sublet the property; that such person would have

been obligated to pay the landlord the same rents

payable under the lease; that the Government had

paid what a lessee would have paid for the premises

during the period of time involved; that the very

least a tenant could expect to pay the landlord

would be $60,000 a year, considering the amount

which defendant Lebenbaum had paid defendants

(xawzner for the six months during w^hich the prem-

ises were operated under the lease ; that such figure

was the minimum, because the six months in ques-

tion were the six '^lean" months of the year.

The Court then inquired if counsel had been able

to arrive at any estimate concerning the amount

necessarv for restoration; counsel for defendant
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Lebenbaum [175] replied that the maximum esti-

mated by his client was $60,000, and counsel for

defendants Gawzner replied that the amount esti-

mated by his client was over $80,000.

Counsel for defendant Lebenbaum then observed

that a difficult problem was presented in the ques-

tion of what is the difference between extraordinary

and ordinary wear and tear, and that he knew" of

no means whereby such difference could be shown

by evidence; that as to the division of the fund

after restoration costs had been ascertained, it

would be reasonable to assume that had the opera-

tion of the hotel continued, the parties would each

have made the amount of profits each received

before Government occuj^ancy, and that the record

of such six months operation might provide an

equitable basis for allocation or distribution of the

fund.

On February 28, 1947, a further pre-trial hearing

was held; the Court inquired of counsel if their

clients had been able to come to any agreement

concerning restoration costs and was informed that

counsel felt they were far apart in their negotia-

tions and could reach no basis upon which further

negotiations might be predicated; the Court then

asked if counsel would produce evidence to show

the value of the property which had been totally

destroyed, if any, during the occupancy of the

Government; also, evidence as to the amount for

decorating of the inside, and for painting on the

outside; also, what amount would be necessary foi?
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replacing wornout articles; the Court also inquired

if counsel had arrived at any figures on the items

mentioned which served as a basis for the amount

accepted in settlement; counsel for defendants

Gawzner replied that there would be no way of tell-

ing what portion [176] of the amount paid in

settlement was based upon restoration and what

portion upon rent, because the figure was arrived

at for the purpose of compromising a piece of liti-

gation in which both the amount of restoration Avas

disputed, and the amount of rental was disputed.

That no segregation of these respective amounts

was made.

It was then mentioned by counsel for defendant

Lebenbaum that said defendant had expended $17,-

000 for restoration since taking possession of the

premises; counsel for defendants Gawzner stated

there would be a dispute concerning whether all of

this amount had been spent for restoration.

On March 18, 1947, counsel for defendants Gawz-

ner moved that the trial concerning the apportion-

ment of the award between the defendants be placed

off calendar, for that the reason that no j^leadings

were on file which raised the issues between the

respective defendants, in that none of the defend-

ants had filed an answer to the plaintitf's third

amended complaint, and stated that this fact had

escaped counsel's notice; an answer on behalf of

defendants Gawzner, and a cross-compalint was

proffered by counsel for said defendants, and

marked ^'Lodged." Counsel for defendant Leben-
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baum objected to the filing of the cross-complaint

on the ground that it contained allegations con-

cerning matters occurring after the Government

had terminated its occupancy, and that it contained

certain matters not properly before the Court in

the condemnation proceeding.

After argument, the Court allowed the filing of

the answer of defendants Gawzner to the third

amended complaint, and ruled that certain allega-

tions in the cross-complaint [177] might remain on

file to be considered as part of the answer, but

that the motion to file the cross-complaint as such

was denied except as to those portions which were

to be considered part of the answer. The motion

to vacate the date for trial was denied.

It was then stipulated, and the Court so ruled,

that the answer of defendant Lebenbaum to the

second amended complaint might be deemed his

answer to the third amended complaint.

Whereupon trial as to issues between the de-

fendants proceeded. There w^as introduced in evi-

dence by defendants Gawzner, upon stipulation of

counsel, the lease involved herein; a notice of ter-

mination of lease, dated August 4, 1944, signed by

defendants Gawzner, stipulated to have been served

upon defendant Lebenbaum on August 11, 1944,

was received in evidence over the objection of de-

fendant Lebenbaum.

Counsel for defendants Gawzner then made for-

mal motion that the Court make an order directing

payment of all of the funds on deposit in the

registry of the Court to the defendants Gawzner
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on the ground that the institution of the condemna-

tion proceeding and the giving of the notice of

termination operated as a cancellation of the lease.

The motion was denied.

The following stipulation was then made in open

court by counsel for the defendants

:

"It is stipulated that the portion of the award

made by the judgment of November 26, 1946, in the

within cause, that should be allocated to restoration,

repair and replacement of the property [178] con-

demned, both real and personal, is the sum of $91,-.

296.00."

Counsel for defendants Gawzner then read into

the record an account of items of restoration and

replacement, the estimated cost of which made up

the $91,296.00, whereupon both counsel agreed that

there would be a dispute as to whether certain

amounts already sj^ent by their respective clients

could be chargeable to the sum mentioned. Both

counsel stated that they agreed with the Court that

evidence should be introduced concerning the sums

already spent by their respective clients on res-

toration.

On March 19, 20 and 21, 1947, the trial continued

;

the testimony of two experts was offered by defend-

ants Gaw^zner, and the following question was asked

of the first witness R. E. Allen:

"... will you please assume, first that the lease,

of De-cember 15, 1943, defendants Gawzners' Ex-

hibit No. 1, was in existence on July 10, 1944, and

was then in full force and effect and that Mr. Leb-

enbaum was occupying the premises; second, that

I

I
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Mr. Lebenbaum had the right to assign or sublet

the premises for a period from July 10, 1944 to

June 1, 1946, or that the lessors would consent to

such an assignment or subletting; third, that the

assignee or sublessee would either fnaintain the

premises in their then condition during the period

of occupancy or would, upon termination [179] of

the occupancy, restore the premises to the condition

they w^ere in on July 10, 1944, or pay the cost of

such restoration; that the premises were to be con-

tinued to be used as a hotel and that the assignee or

sublessee would pay the rent called for by the lease

to the landlord and otherwise comply with the terms

of the lease; that the term of such occupancy, as-

signment or sublease, would be from July 10, 1944

to June 1, 1946. Upon these assumptions, what, in

your opinion, was the market value of the lessee's

interest in that lease ? In other words, what, in your

opinion, would a willing purchaser have paid to a

willing seller for the right to sublet or become the

assignee of the premises involved for the period

of July 10, 1944 to June 1, 1946?"

At this point, and prior to the witness' answer

Ijeing given, an argument on points of law was had

between counsel for the defendants. Counsel for

defendant Lebenbaum stated that he assumed coun-

sel for defendants Gawzner was seeking to prove

there was no ''bonus value" to the lease; said coun-

sel further stated that such theory of valuation

did not apply to the instant case, citing John Han-
cock Mutual Life Insurance Company v. United

States, 155 F. 2d, 977, page 978, as follows

:
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"If, after a condemnation, a lessee [180] remains

under obligation to pay rent, it is entitled to dam-

ages equal to the fair rental value of the leased

jDremises. If the lessee is no longer under such

obligation, then it is entitled only to the difference

between the fair rental value and the rent stipu-

lated in the lease."

Counsel for defendant Lebenbaum then pointed

out that defendant Lebenbaum was still under the

obligation to pay rent, that the lease had not been

terminated; that defendants Gawzner maintained

the lease had been terminated, and had refused to

accept rent : that the so-called
'

' bonus value '

' theory

thus did not apply; that if it were true that the

lease had no bonus value and if for that reason

defendant Lebenbaum were not entitled to any por-

tion of the award for the use and occupancy during

the period involved, then it would not follow from

that premise that defendants Gawzner would be

entitled to all of it.

After further argument between counsel, the wit-

ness was allowed to answer the question, subject

to a motion to strike, and the answer was that in

the opinion of the witness the lease had no bonus

value or market value as of the date the Govern-

ment took over the premises. The witness gave as

his reasons that the percentages of the gross re-

ceipts were too high, and the obligations imposed

upon the tenant were too onerous. The witness also

stated that the damage done to the hotel by the

Army use v.^ould be about twice that which would
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have been occasioned by civilian use, and for a les-

see to obligate himself to put the property back and

restore it would be "just prohibitive." That the

breakage [181] fund of 3% of the income from

beverages and rooms was so much additional rent,

amounting to a maximum of $3,000 a year.

A second expert Charles G. Frisbie was called

by defendants Gawzner, and a similar question was

asked of him. A similar objection was interposed

by counsel for defendant Lebenbaum, a similar rul-

ing was made by the Court. The witness answered

that in his opinion the lease had no bonus or market

value. He stated that he had examined a number

of different hotel leases, but had not found one

with as high a rental; that the lease could not have

been sold to anyone as of the date the Government

took over.

On cross-examination the witness Frisbie stated

that he based his opinion upon the terms of the

lease itself, and not on other sales of similar leases

;

that the fact that the tenant of the Miramar Hotel

property operated it at a substantial profit would

not change his testimony ; that he knew of the earn-

ings of the lessee prior to July 10, 1944; that the

fact that the lessee had expended $20,000 in im-

provements also would not vary his opinion; that

a prospective purchaser would consider the terms

of the lease, and would compare it with the terms

of other leases he could get; that the only reason

for a bonus on any lease would be that such lease

contained very favorable terms which were lower

than other leases.
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The witness further stated that he was familiar

with market conditions as they prevailed in the

area during [182] the period of the Government's

occupancy; that there were not many hotel leases

available ; that hotel properties reached a peak dur-

ing the period from July 10, 1944 to June 1, 1946;

that such properties were at an "all-time high" in

earnings during such period.

The witness was then asked what, in his opinion, I
was the reasonable market rental value of the leased

property, in its entirety, during that period of time

;

counsel for defendants Gawzner objected that such

testimony was incompetent and immaterial ; the ob-

jection was overruled, and the witness answered

that in his opinion, for a period of 22% months the

figure would be $161,500; that he took into con-

sideration the fact that the period of time was a

very good one, that leading up to that time the

occupancy had been greater and room rates were

getting higher; that taking all those figures into

consideration he thought the sum mentioned was a

fair rental value of the entire property during that

particular period; that he took into account the

use which the Army would make of it and made the

figure a little higher because of the nature of such

use.

In answer to a question from the Court, the wit- ^
ness Frisbie stated that he knew of the financial

statements of income and expense and net operation

of the property as a hotel prior to the Government's

occupancy, but in arriving at the value of the lease

itself, its sale value, he took into consideration only

I



vs, Leo Lebenhaum 159

a comparison with other existing leases and the

terms of such leases ; that for a lease to have bonus

value it must have lower terms than other available

leases; that by "bonus value" he did not mean

the same as market value; that he decided because

of the [183] very high rate that was called for

under the lease, no bonus value existed.

The Court then asked the witness what factors

he considered when he gave the figure of $161,500,

and he stated he considered the following matters:

That there were 135 rentable rooms; that occu-

pancy rate was going up; that ordinarily on such

percentage leases, as room sales, beverage sales, and

food sales went up, ordinary costs came down, that

is, there w^ould not be so much cost per dollar of

income; that the figure he mentioned was what he

thought would be the fair rental value for the right

to occupy the property and conduct a hotel busi-

ness upon it, and sell food and liquor, and was the

amount a man should pay for the use of the prop-

erty during that period of time.

The witness then stated, in answer to a question

from counsel for defendant Lebenbaum that he

knew of no comparable hotel property in the vicin-

ity of the premises taken which was available for

lease, either by taking a new lease, or by purchasing

an existing lease, during the period of the Govern-

ment's occupancy. On further cross-examination,

the witness stated that a prospective purchaser

would be interested to know the past history of the

property, what had been accomplished, if it had a
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good occupancy; had the operator been able to ob-

tain good rates on the rooms; that anyone getting

a lease would consider the "business angle" of the

property, but the two were separate things; one

was the right to the property, which is the lease,

and "the other is the business angle to it, to make

a profit."

The witness further testified on direct examina-

tion [184] the reasonable value of the use and oc-

cupancy of the premises occupied by the Govern-

ment, and owned by defendants Gawzner and not

leased by defendant Lebenbaum, was $10,500 during

the period involved.

Counsel for defendant Lebenbaum then moved

to strike the testimony of both witnesses for de-

fendants Gawzner to the effect that the lease had

no bonus value, or market value on the ground that

the "bonus value" theory did not apply, and on

the further ground that neither witness based his

opinion on any sales of hotel leases occurring at or

near the period of time indicated; that neither wit-

ness took into account as an element in arriving at

his opinion, the business operation of the property

by the defendant Lebenbaum for the period from

December 15, 1943 to July 10, 1944. The Court re-

served a ruling on said motion.

On March 21, 1947, further trial was had; de-

fendant Lebenbaum introduced the Avitness Lloyd

S. Pettigrew, who produced a report made by Hor-

wath and Horwath. The witness testified that his

firm specializes in hotel accounting throughout the

i
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United States; that his firm did the accounting for

defendants Gawzner prior to the time the property

was leased to Mr. Lebenbaiim ; that the witness was

familiar with the lease ; that his firm opened the

books for Mr. Lebenbaum, as lessee of the hotel,

and audited such books and prepared statements

during Mr. Lebenbaum 's operations. The witness

was then asked the amount of net profit resulting

to the lease during his period of operations.

To this, counsel for defendants Gawzner objected

on the ground that such question constituted an

attempt to [185] introduce profits resulting from

the operation of a business, and was inadmissible in

a condemnation proceeding; counsel for defendant

Lebenbaum replied that the evidence was offered

on the theory that, as testified by the witness Frisbie

on cross-examination, a person buying a lease or a

hotel in considering the business opportunity offered

would consider the earning record of the hotel, and

that such testimony would have a bearing on what

a prospective purchaser would be willing to pay for

a purchase of the lease.

Counsel for defendants Gawzner then stated that

the rental previously paid might be considered, but

that evidence of profits was inadmissible. Counsel

for defendant Lebenbaum stated he conceded that

the profits as such would not be recoverable as dam-

ages sustained through condemnation, but that such

profits would be considered in fixing the market

value of a piece of income property.

Counsel for defendant Lebenbaum stated he of-

fered in evidence the report under discussion, the
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same being Exhibit A of defendant Lebenbaum,

and consisting of a financial statement prepared by

the firm of Horwath and Horwath, covering the

operations of Leo Lebenbaum, as lessee of the hotel

premises during the period beginning January 1,

1944 to July 15, 1944. The report was received sub-

ject to a motion to strike. The Court reserved its

ruling on said motion.

Prior to adjournment of the session of March 21,

1947, counsel for defendant Lebenbaum conceded

that he could offer no evidence which would fix the

value of the occupancy of the premises of defend-

ants Gawzner not under lease at any figure lower

than that [186] testified to by witnesses for de-

fendants Gawzner, to-wit: $10,500; said counsel

further stated that he w^ould adopt the testimony

given by one of the witnesses for defendants Gawz-

ner, Mr. Frisbie, that the sum of $161,500 was the

reasonable rental value of the hotel property dur- l|

ing the period of the Government's occupancy, and

that he urged such figure be used by the Court in

arriving at its decision. He then pointed out that

if the $91,000 agreed upon as restoration cost, and

the $10,500 testified to as being the rental value of

the premises not under lease were added to the sum
fixed by Mr. Frisbie, the total would be $263,746,

which sum was more than the total of $205,000 re^

ceived by the defendants from the Government!

Said counsel then stated:

''.
. . but I am trying to figure out an equitabh

means of having each i^arty bear his share of having

I
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accepted less from the govei'nment than the proof

now before your Honor shows. In other words, had

there been a verdict rendered according to the evi-

dence that is now before your Honor, it would have

been for $263,746, but we have destroyed that pos-

sibility by agreeing with the Government on a lesser

sum. '

'

Counsel for defendant Lebenbaum then suggested

that if each of the three items were reduced to 77%
of their amounts, the total would be the amount paid

by the Government.

Counsel for defendants Gawzner stated that he

did not agree on such computations ; that the figure

given by [187] the witness Frisbie as to rental value

of the premises was given on cross-examination,

and was not an item which the Court could consider

as independent evidence.

On April 25, 1947, further trial was had, and a

discussion ensued between counsel in open court

concerning a list of expenditures which had been

filed by defendant Lebenbaum, which list his counsel

had stated in a memorandum dated April 14, 1947,

represented a compilation of amounts spent by such

defendant, or obligations incurred by him for fur-

niture, furnishings, repairs, replacements, decora-

tions, etc., necessary to place the premises in a con-

dition for occupancy subsequent to the termination

of the Government's use. That all items of mer-

chandise covered by any of said expenditures were

of as good character and value as the items of the

same nature which were in the hotel at the com-

mencement of the term of the lease, and none of the
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items were for the repair or restoration of damage,

loss, wear and tear occurring after the defendant

Lebenbaum took possession of the premises from

the Government.

Counsel for defendants Gawzner argued that some

of the items on the list could not, under any decision

the Court might render, be considered proper res-

toration, and called attention to some of the figures

in dispute, mentioning that certain sheets replaced

by Mr. Lebenbaum were not as good quality as those

originally in the hotel as of July 10, 1944.

The Court then directed the attention of counsel

to the stipulation with the Government, wherein

the sum of $205,000 w^as represented as a fair, just

and adequate compensation and in full settlement

and compensation as to [188] damages arising out

of any failure to restore the premises, real and per-

sonal, reasonable and ordinary wear and tear ex-

cepted. The Court then queried counsel whether an

item, such as the sheets mentioned, when replaced

by Mr. Lebenbaum might not equal in condition

the sheets that were in the hotel on Jul}^ 10, 1944,

less ordinary wear and tear during the period of the

Government's occupancy? Counsel replied:

"Mr. Burrill: I have my own ideas on it, your

Honor, although I don't know whether they will be

helpful to these gentlemen. But I think that gets

us back to the old dispute we had between the gov-

ernment and the landlord and the lessee, and I be-

lieve for once Mr. Hearn and I will be in accord

before your Honor when I say that we argued with

the government counsel that it didn't make any dif-
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ference, that, if they paid a specified rent that in-

cluded ordinary wear and tear, as a part of the

amount that they would pay, then their restoration

item would he a certain figure. On the other hand,

if they paid a rent which did not contemplate the

use of ordinary wear and tear, then their restora-

tion would be a greater figure. I think, as Mr.

Hearn so aptly put it many times, that the govern-

ment couldn't avoid paying for the ordinary wear

and tear of the furniture in those [189] premises,

regardless of which way they put it. If they didn't

pay for it in restoration, then they must pay for it

in rent. Am I quoting you correctly?

''Mr. Hearn: Much better than I can say it.

"Mr. Burrill: So that when we came to the

settlement with the government, it is pretty much a

question of taking the language of the stipulation

and the language of the government as the govern-

ment counsel wanted it written up, because they had

complained about this ordinary wear and tear situ-

ation and argued about it for days. And I think as

far as both Mr. Hearn and I were concerned, it was

the outside amount of money that was involved

rather than whether we said ordinary wear and

tear or didn't. Am I not correct in that?

"Mr. Hearn: Yes; I think so.

"Mr. Burrill: Next, we included both restora-

tion and rental in the amount of recovery we got

from the government and we were willing to con-

cede that what the government paid was rental and

was restoration.
'

'
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The Court then read a portion of the said stipu-

lation to counsel.

"Mr. Hearn: If your Honor please [190] I un-

derstand that to mean this, that the government

had an obligation to restore such damage as it might

do to the property over and above ordinary wear

and tear and that that obligation to so restore is

deemed compensated by this judgment. However,

that does not mean that the item of ordinary wear

and tear entered into the judgment at no place what-

soever. It really entered into the balance of the

judgment over and above that item of damages, that

is to say, had we litigated the subject of how much

damage the government did to the premises, then

ordinary wear and tear would have been included

over that particular question, but by the same token,

as Mr. Burrill has said, it would have been included

in the amount that was set up for rent. So that I

understand the award that is now in the registry

of the court includes a sum appropriate to ordinary

wear and tear, probably under the heading of 'rent.'

Do you so understand it, Mr. Burrill

"Mr. Burrill: I understand that the judgment

completely vindicated the government from any

ol^ligation that it had. It vindicates the government

from any obligation of paying rent for the premises

and also any damages that they had done. Now, I

still contend that the language that w^as put in here

was to avoid the dispute that [191] we had had with

the government throughout that ordinary wear and

tear had to be included in the rental item, and resto-

ration cost is something over and above that. Now,
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we are contending, on behalf of the defendant, and

when I say Sve' I mean both Mr. Hearn and myself,

that the government couldn't avoid paying for that

ordinary wear and tear, whether they paid for it in

restoration or whether they paid in rent. It had

to be paid for in some fashion or another. But we

had our stipulation and our judgment all inclusive,

US I understand it, so that the government was vin-

dicated completely there.

''The Court: That is true but the judgment is

practically in the language of the stipulation and,

on the bottom of page 2 of the judgment, it recites

these words, the same as the stipulation recites, 'to

restore such premises and real and personal prop-

erty so taken by it to the same condition as it was

when it was received by the plaintiff and from the

defendants, reasonable and ordinary wear and tear

excepted.' If that isn't the formula that you are to

use, I wish you gentlemen would give the court a

formula that you would like to have used, so that

we can segregate the outside from the [192] inside

and whether a reasonable wear and tear is to be

considered, or, if you can agree upon—or if you

think the stipulation and the judgment are subject

to more than one construction, I would like to know-

it. I have to take the record. I have to take your

agreement."

After discussion between counsel, it was stipulated

by them in open court that the sum of $91,296 repre-

sented the sum necessary to restore the premises into

the condition that they were in as of July 10, 1944.
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The Court then requested that counsel furnish a seg-

regation of the amounts devoted to exterior, as dis-

tinguished from interior, restoration.

Counsel for defendants Gawzner then stated that

such amounts had not been segregated, and in tak-

ing bids for restoration Avork, some of the bids had

been taken for an all-over amount including work to

be done on both exterior and interior premises. Said

counsel further argued that as the entire premises,

exterior and interior including furniture, belonged

to the defendants Gawzner, such defendants should

be given the entire award for restoration; that the

owners were entitled to have the restoration done

according to their desires.

Counsel for defendant Lebenbaum remarked that

the defendants had not been able to agree on the

colors in which certain portions of the premises

should be redecorated, the pattern of the silverware,

china, and many other items.

Both counsel stated at said hearing that they were

unable to state how much the figure stipulated as

restoration [193] cost represented repairs, which

under the lease would be obligations of the tenant,

ajid repairs, which under the lease, would be obliga-

tions of the landlord.

The Court then announced that if counsel could

not agree to such segregation, it would be necessary

to take evidence before the Court could make a

ruling as to division of the remainder of the award.

Counsel for defendants Gawzner then observed

that a situation confronted tlie parties which entailed

i
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ti major restoration never wittiin the contemplation

of the parties when the lease was executed ; that the

restoration required far exceeded any ordinary

maintenance within the provisions of the lease, and

the situation was such as not controlled entirely by

the lease.

Counsel for defendant Lebenbaum stated he did

not agree with counsel for defendants Gawzner;

that on the contrarj^, be believed the language of the

lease to be clearly applicable to tlio things that did

happen, even though they were not contemplated.

The Court then stated it would render a decision

when the parties made the segregation he had pre-

viously requested.

On. May 12, 1947, a further trial was had, at

which hearing counsel for defendant Lebenbaum an-

nounced a willingness to stipulate concerning the

allocation of certain portions of the restoration

award as being properly chargeable to the landlord

under the lease, and certain other portions to the

tenant, naming the items and sums covered.

Counsel for defendants Gawzner stated he was

obliged to refuse to accept such stipulation, and

rather [194] than attempt to break down the vari-

ous figures and have some possible dispute as to

whether or not any amount allocated to the exterior

of the premises was properly spent or otherwise,

would submit the suggestion that the entire restora-

tion fund of $91,276 be spent under the joint con-

trol of the landlord and the lessee, said fund to be

under the supervision of an interior decorator se-

lected by the parties.
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Counsel for defendants Gawzner further stated

that his clients had already spent around $25,000 on

restoration, and in addition had paid taxes and

interest from the time the Government entered the

premises.

Counsel for defendant Lebenbaum observed that

a large portion of the expenditures made by Mr.

Gawzner could not be considered as referable to

damages done by the Government^ and cited restora-

tion of the roofs as a large item; that defendant

Lebenbaum had offered to turn the entire restora-

tion award over to defendants Gawzner and permit

them to make restoration, provided Mr. Lebenbaum

should be paid the sum of $18,000 which he had

expended, plus the sum of $2,000 which remained in

the restoration fund established by the lease.

On June 6, 1947, further trial was had, and at

that time counsel announced that they had arrived

at a stipulation covering the disposition of the fund

allocated to restoration.

The said stipulation, dated June 5, 1947, and filed

June 6, 1947, provided that out of the said sum of

$91,296, defendant Lebenbaum should be paid $10,-

500, and defendants Gawzner $80,796.00; that the

parties, upon i^ayment of the respective sums as

stipulated, waived any [195] further contentions

in reference to the said sum allocated to the restora-

tion, repair and replacement of the property con-

demned, both real and personal.

That the acceptance of said sums by the respec-

tive parties should be without prejudice to the

rights of any of the parties to assert any and all
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claims which they had theretofore advanced, or

might thereafter advance in reference to the re-

maining portion of said total award, and that the

Court should retain jurisdiction to determine the

amount of the interests of the parties to the sum

remaining in the registry of the court after the

payment of the sums covered by the stipulation

thus made.

In a memorandum filed November 25, 1947, by

counsel for defendants Gawzner, the Court was

informed of some of the terms of a further but un-

filed stipulation, which counsel stated was entered

into by the defendants concurrently with the stipu-

lation executed June 5, 1947; this unfiled stipula-

tion, which seems to have been a "stipulation upon

a stipulation" is said to have provided that defend-

ants Gawzner would use the sum of $80,796.00 to

be paid to him under the stipulation filed of record,

to accomplish complete restoration and repair of

the premises '^into at least as good condition as said

premises were in on July 10, 1944." (Emphasis

supplied.) The memorandum further stated that

said unfiled stipulation also provided that defend-

ant Lebenbaum was relieved from the provision of

the lease which required him to deposit three per

cent of the proceedings of the gross business as

provided by Paragraph Seven of the lease from the

date of July 10, 1944 to January 1, 1949, being the

expiration date of the five year term of the lease.

Further trial was had on August 14, 1947, at

which time the Court informed counsel for the de-
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fendants that it ^Yas not satisfied with the evidence

13roduced by the parties; that it was the desire of

the Court that evidence be presented by a witness

who would place himself in the position of a pros-

pective buyer on July 10, 1944, one who would take

the figures for the previous six-months operation

and try to arrive at similar figures for the period

during whi^^h the property was to be sub-leased, the

period named in the amended complaint ; the Court

further stated it felt that a prospective purchaser

would have considered such figures in determining

how much he would offer for the property; that

such prospective purchaser also would be obliged

to consider the gross receipts during such period

in order to determine what rent he would have to

pay; that the Court had already asked counsel to

agree upon an impartial expert who would present

such evidence, but counsel had stated they could

not so agree; the Court then suggested that each

counsel present such evidence by their respective

experts; counsel for defendants Gawzner stated he

was compelled to decline to produce such testimony,

for the reason that he did not consider such evi-

dence a proper item to be considered. Counsel for

defendant Lebenbaum stated he would endeavor to

produce such evidence.

On October 22, 1947, counsel for defendant Leben-

baum presented as a witness Lloyd S. Pettegrew,

who had testified earlier in the trial. Mr. Pettegrew

reveiwed his qualifications as a hotel accountant;

mentioned that the American Hotel Association had

adopted a uniform system of accounts which was
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used by about two-thirds of the [197] hotels in the

country, which system provided for a departmen-

talization of the various operations such as food,

rooms, beverages, and so on, and listed such ex-

penses and income both by amounts and by per-

centages. Mr. Pettegrew stated he had placed him-

self in the situation as it was on July 10, 1944, and

estimated or projected forward the operations of

the hotel property under the lease for a year; that

he did this using as a basis the past results both

in the Miramar Hotel and similar hotels in the

vicinity and in California, and by the use of trends

that were in vogue, or were existing at that time,

and had compiled the results of his work in the

form of a report; the report was submitted in evi-

dence as defendant Lebenbaum 's Exhibit B over the

objection of counsel for defendants Gawzner.

During his testimony, the witness was asked to

explain certain computations contained in his report.

Exhibit B, as contrasted to his report of actual oper-

ations previously introduced into evidence as Exhibit

A. The witness explained that in Exhibit B, he had

taken the position of a well-informed buyer, and

had set forth in such report the matters which such

buyer w^ould endeavor to anticipate . . . what such

buyer would consider before ascertaining the

amount he would offer for purchasing the lease.

Exhibit A showed a payment of rent by the lessee

to the landlord during the 6 months of operation

prior to the date of the Government's taking, of the

sura of $30,904.53 ; Exhibit B showed an anticipated

payment of rent by the lessee to the landlord dur-



174 Paul Gawzner, et al,

ing the projected period of operation starting July

10, 1941 and ending July 10, 1945 of the sum of

$91,648.02. Exhibit A showed the actual [198] profit

of operation about 6%, while Exhibit B showed

such anticipated profit at 20%. The witness ex-

plained that the same reasons justified the increase

in all of his figures contained in Exhibit B over

those contained in Exhibit A, stating, in effect

:

During the six months period reflected in Exhibit

A, the lessee had just begun operations, and the

period involved was the "slack" season for a resort

hotel; the property had to be put into shape, and

the period reflected was mainly that of the winter

season; there was presented a tremendous amount

of pre-opening expenses, which in normal hotel

operation are of a non-recurring nature, and which

are normally incurred only during the first six

months of operation ; so that a prospective buyer, or

the lessee himself, could reasonably and normally

expect the anticipated figures shown in Exhibit B
to become actualities, after the first six-months

period of operation had occurred ; that the hotel was

in bad physical shape when Mr. Lebenbaum began

operations; that the average hotel expends 10 or

11% of its room sales on repairs and maintenance;

that during the 6 months period shown in Exhibit

A, the tenant spent 22.16% for such repairs; during

the period projected in Exhibit B the tenant's antici-

I3ated expenditure was set at 10.1%.

The witness further testified that the ratio of

money received by the landlord to that received by
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the lessee during the period covered by Exhibit A
was about three to one. That such ratio was dis-

torted for the reason that the tenant's expenditures

were much greater than the ordinary expenditures;

that the ratio projected by Exhibit B was 52% for

the landlord and 47% for the tenant; [199] that if

the tenant had not put most of his money into re-

pairing the premises, and getting the hotel running,

the ratio shown on Exhibit A would be nearer that

shown on Exhibit B ; that a prospective buyer would

take into consideration the physical condition of the

premises, and w^hether or not he would be obliged

to make repairs after he entered into possession;

that .such prospective purchaser would also take into

account that the $20,000 called for by the lease had

already been deposited by the lessee and used for

the benefit of the leased property.

At the conclusion of the testimony of the witness

Pettegrew, the Court again informed counsel that

it desired the advice of a witness not connected with

either of the defendants as a witness, one chosen by

tlie Court, whose compensation would be paid from

the fund on deposit, if counsel could not join in pro-

ducing such expert; both counsel declined to stipu-

late that such expert could be employed and so com-

pensated ; whereupon the Court indicated doubt that

it would be able to render a decision without the

benefit of independent expert advice, but stated it

would endeavor to decide the matter upon the

record.

Counsel for defendants Gawzner renewed his mo-

tion that the Court order payment to defendants
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Gawzner of the sum of $10,500 as compensation for

the use of the premises outside the lease; counsel

for defendant Lebenbaum objected, stating that the

award for the outside lands should not be made in

full, when the award made for the land included in

the lease could not be made in full. The Court re-

served a ruling on the motion. [200]

We have concluded our attempt to summarize the

proceedings which have covered such a long period

of time in this Court ; the issues involved have been

the subject of much concern on the part of the

Court, and we feel that this has been shared by the

conscientious attorneys representing the Goernment

and the defendants. The defendants have been suc-

cessful in settling some of their disputes, and the

Oourt is grateful that it has not been faced with

the necessity of ruling whether pink wall-paper or

blue wall-paper, or percale sheets or muslin sheets

would be considered proper restoration, or whether

an item involving tw^o dollars or so is to be denomi-

nated maintenance after the lessee resumed opera-

tions, or restoration of damage occasioned by the

Government. Each counsel has maintained that any

stipulation made between the lessors and the lessee

concerning a distribution of the amount of rental on

the premises w^ould result in a waiver of the re-

spective contentions, i.e., that the defendants

Gawzner are entitled to the entire amount and a

similar contention of the defendant Lebenbaum that

he is entitled to the entire amount. The Court has

indicated repeatedly throughout these proceedings

that it did not intend to rule that either the lessors
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or the lessee should be awarded the entire amount

to be allocated as rental of the leased premises, and

if any stipulation has been made between counsel or

the defendants concerning the division of such

amount, such stipulation has not been disclosed to

the Court.

It has been our view throughout the proceedings

that any formula by which the amount due the de-

fendants from the Government could be ascertained

would include a [201] definition of market value of

the leased premises to one who would devote the

same to its highest and best use, to-wit: that of a

resort hotel; that in ascertaining the value of such

use, the "willing buyer" or sub-lessee would take

into consideration the rental to be paid to the land-

lord; that such buyer would also wish to ascertain

what profits might be gained from the operation of

the property. It w^as our impression from the joint

brief filed by the defendants, and from the brief

filed by the Government prior to the date set

for the jury trial, that evidence of profits made by

the lessee during the period he operated the prop-

erty would be given, there being no sales of com-

parable leases upon which to predicate a market

value. We were also of the opinion that any defini-

tion of market value must entail a consideration of

the terms of the lease; it is evident from the ques-

tions asked by counsel for defendants Gawzner of

his expert witnesses that he shared the view that

such market value would be based upon the terms

of the lease.

Any definition of market value based upon the
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terms of the lease must therefore include a con-

sideration of the provisions of such lease concerning

maintenance and restoration; the obligations im-

posed upon the lessee with reference to such mat-

ters, would, of necessity weigh heavily upon a

prospective sub-lessee in his decision as to what

price he would pay for the use and occupancy of

the premises. Though we were not called upon

during these proceedings to render a decision con-

struing such provisions, we note the fact that even

in the lease there exists uncertainty. Paragraph

Five states that all expenses of upkeep, repair and

replacement of the leased premises, [202] other than

certain specified portions, shall be the obligation of

the lessee, and Paragraph Seven states that it is the

intention of the parties that the lessee shall main-

tain the furniture, etc. in the same condition as the

same were at the commencement of the term, and

to that end replacements shall be made from the

replacement fund, with the object that upon the

termination of the lease, the lessors shall "receive

back furniture, furnishings and other personal prop-

erty of as good character and value as the same is

in at the commencement of the lease, and that at the

termination of the lease any remainder of the re-

placement fund shall be used to repair and restore

the personal property to the state it was in at the

commencement of the term. " Paragraph Thirteen,

on the other hand, obligates the lessee at the termi-

nation of the lease, to surrender up peaceable pos-

session of the premises to the lessors "in as good

order and condition as the same were in at the com-
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mencement of said term, reasonable use and wear

thereof and damage by the elements excepted. "

(Emphasis supplied)

It is evident from the face of the pleadings and

stipulations of record herein that counsel for the

Government and counsel for the defendants were

never able to agree upon whether the Oovernment

was obliged to restore the premises to the condition

in which they existed prior to the taking, or whether

it was obliged to restore to such condition, reason-

able wear and tear excepted; from the statements

of counsel it is plain that such disagreement was

not resolved at the time the stipulation for the

payment of $205,000 to the defendants was made.

Had the Court been under the duty to instruct a

jury in the main [203] proceeding concerning the

obligation of the Government in this regard, the

giving of such instruction vv^ould have entailed a

most careful consideration of the terms of the lease

and a comparison of such terms, as against the

recitals in the various stipulations between the

defendants and the Government.

It is also undisputed that the cost of maintenance

and restoration required of the Government by rea-

son of the extraordinary wear and tear occasioned

the premises would have been far in excess of the

similar cost to an ordinary sub-lessee who used the

premises for hotel purposes.

It is true that the stipulation entered into between

the Government and the defendants provided that

the sum of $205,000 was to be considered as having

been fixed by a jury as the total award for all



180 Paul Gawzner, et al.

interests taken by the plaintiff, and for full satis-

faction of all claims for damages against the United

States arising from such taking, but it is equally

true that no jury could have been instructed to

include in its verdict the cost of restoration of

wear and tear occurring after the Government left

the premises, or compensation to the landlord for

repairs which he would have been bound to make

under the lease, or compensation to either of the

parties for replacements to be made during a period

in the future, and up to the termination of the

lease. In their stipulations between themselves on

the subject of maintenance and restoration, it is

obvious that the defendants have made, or agreed

to make, restoration beyond what would have been

required of an ordinary sub-lessee under the terms

of the lease ; indeed, it appears that they have made

restoration beyond that which could have been de-

manded of the Grovemment, [204] assuming a con-

cept of its obligations most favorable to the

defendants.

Under the terms of the lease, the landlord would

have been required to maintain certain portions of

the premises, and the cost of such maintenance has

been included, we assume from statements of coun-

sel in the record, in the sum allocated by defendants

by stipulation to restoration. Under the terms of

the lease, the tenant would have been required to

maintain certain portions of the premises and to

make certain replacements, and the cost of those

items has also been included in the sum mentioned.

The sum awarded by the stipulation with the
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Government represents an amount which the de-

fendants are to receive from their respective inter-

ests in the premises occupied by the Government,

during which period the expenses of the landlord

have been, as far as we have been able to ascertain,

only the payment of the taxes, and the expenses

to the lessee have been nothing; how much of the

rental which the landlords would have received

from a sub-lessee has been expended for the benefit

of the landlord and how much of that sum has been

included in the sum stipulated by the defendants

as referable to restoration, w^e can not ascertain,

and how much of that stipulated sum has been

devoted to expenditures not referable to the terms

of the lease, and to the benefit of the landlord or

the lessee we likewise cannot ascertain; we are not

informed as to the disposition of the $2,000 or so re-

maining in the replacement fund at the time the

Government entered the premises ; likewise, we have

not been informed what value the parties placed

upon the improvements left by the Government,

which [205] improvements were stated in the stipu-

lation with the Government to be a consideration

in addition to the money award.

In urging that it would be inequitable to allow

defendants Gawzner the full amount conceded to be

the value for the use of the premises not imder

lease, counsel for defendant Lebenbaum observed

that the funds remaining as compensation for the

value of the use of the leased premises, and for the

unleased premises, had by stipulation of the defend-

ants, been "cut down in order to allocate a certain
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amount to restoration." And, as observed by said

counsel, ''We are now in the situation of having

settled for a certain number of dollars with the

Government. There are so many dollars there, and

the cloth, in other words, is not big enough to fit

the pattern." We agree with this pertinent obser-

vation of counsel, and with the thought in mind

that the obligations under the lease with regard to

maintenance and replacement are such important

portions of any pattern by which the respective

interests of the defendants in the rental value of

the premises may be intelligently determined, we

add our own observation that the pieces of the

pattern have been destroyed; as remarked by one

of the counsel for the defendants, "the measuring

stick of the lease had been lost."

Nor can we find any "measuring stick" or theory

set forth in any of the cases cited during these

proceedings, or in any consulted during our inde-

pendent research, which can be used to aid us. The

Court finds itself in a position similar to that de-

scribed by the Court in the case entitled: "United

States V. 25.4 Acres Of Land," reported at 65

F.S. 333, when that Court stated, in effect, [206]

that the rule of fair market value could not ai)ply,

"for it is impossible to conjure up the proverbial

figure of a willing buyer."

In the case before us, we are unable to conjure

up the proverbial "willing buyer" or "willing

seller" whose negotiations are conducted according

to the principles of the law of eminent domain as
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enunciated by our statutes and interpreted by the

reported cases. The negotiations of the parties

herein have resulted in stipulations which we deem

of the same practical effect as if they had entered

into a contract with the Government for the use

and occupancy of the premises during the period

mentioned at a price fixed thereby ; the persons who,

under the provisions of 258 (a) of Title 40,

U.S.C.A,, are entitled to a distribution of the fund

thus obtained have conducted their own negotia-

tions, up to a certain point, and have effected a

partial division of the fund according to their own

ideas; it is regrettable that the defendants have

been unable to further divide the fund by stipula-

tion; it is also regrettable that they have been un-

able to make, or in any event, to disclose to the

Court, if they have made, a segregation of the items

represented by the amounts received by each of

them from the restoration fund; it is also regret-

table that counsel have been unable to demonstrate

any applicable basis of division which w^e can adojDt,

or adapt, to fit the particular circumstances of this

case.

We do not agree that the "bonus theory" of

value has any place in the division of the fimd

remaining; but were we disposed to accept such

theory, and to give effect to the testimony of the

witnesses for defendants Gawzner—witnesses who

are each undeniably qualified generally in [207]

their expert field—we should meet an unsurmount-

able barrier, in that such testimony was based on

the ]:)rovisions of the lease.
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Counsel for defendants may each present to the

Court proposed findings of fact and conclusions of

law and judgment within twenty days from date

hereof; such judgment shall recite that the entry

of the same, together with the stipulations of the

parties, as such stipulations are of [209] record

herein, shall finally adjudicate all controversies be-

tween the defendants and all claims of either of

them arising out of the condemnation proceedings

instituted herein.

Dated August 25, 1948.

/s/ JACOB WEINBERGER,
U. S. District Judge.

[Endorsed] : Filed Aug. 25, 1948. [210]

At a stated term, to wit: The September Term.

A. D. 1948, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held at

the Court Room thereof, in the City of Los Angeles

on Monday the 20th day of September in the year

of our Lord one thousand nine hundred and forty-

eight.

Present : The Honorable Jacob Weinberger,

District Judge

[Title of Cause.]

Minute Order, Judge Weinberger's Calendar,

Sept. 20, 1948, Nunc pro tunc as of Aug. 25, 1948.

It appearing that during the trial of the issues

between the defendants herein certain objections
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and motions to strike were directed to portions of

the evidence, and that rnlin^s on such objections

and motions were reserved ; that the Court, in mak-

incr its memorandum of conclusions heretofore filed

herein did not inchide a statement of its disposition

of such objections and motions to strike;

And, it further appearing that in order to com-

plete the record herein, a formal ruling upon such

matters should be made,

It is Ordered: The objections made by defendant

Lebenbaum to certain portions of the testimony of

the witnesses Frisbie and Allen are over-ruled;

similar motions to strike such testimony are denied.

The motion of defendants Gawzner to strike de-

fendant Lebenbaum 's Exhibit A is denied.

The motion of defendants Gawzner to strike a

stipulation that Mr. Lebenbaum had deposited $20,-

000 upon the execution of the lease, and that all

but $16.95 had been expended to the satisfaction of

all defendants, is denied.

The motion of defendants Gawzner to strike the

defendant Lebenbaum 's Exhibit B is denied.

The objection of defendants Gawzner to certain

testimony [211] of the witness Pettigrew, having

to do with the giving by such wdtness of his opinion

on whether a rate of oi)eration of the hotel already

testified to by such witness would be likely to con-

tinue from the period July 10, 1945 to June 1, 1946,

is overruled; a similar motion to strike such testi-

mony is denied.

It is Further Ordered ; That this Order be entered

nunc pro tunc as of August 25, 1948. [212]
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Thomas H. Hearn, Attorney and Counselor at Law

400 City Hall, Los Aiigeles 12

October 6, 1948

Honorable Jacob Weinberger

Judge of the United States District Court

Federal Building

Los Angeles 12, California

In re: United States of America v. 21 Acres

of Land, etc., et al., No. 3752W Civil.

Dear Judge Weinberger:

An unprecedented volume of work has delayed

me in the preparation of proposed findings of fact

and conclusions of law in the above entitled cause.

Furthermore, I find myself unable at this time

to prepare a complete set of findings and conclu-

sions for the reason that I am unable to devise any

factual basis from which a calculation can be made

resulting in the precise figures of the division of

the award made by Your Honor. It is my impres-

sion that such a division should be based upon find-

ings as to the values of the respective interests of

the parties which were taken by the government in

condemnation.

I have read with interest the proposed findings

of fact and conclusions of law submitted by counsel

for the defendants Gawzner and am willing to say,

without prejudice, that those proposed findings and

conclusions appear to offer a workable basis upon

which we can proceed.

I believe it would be proper, and I most earn-
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estly request, tliat there be included findings to the

effect that the defendant Lebenbaum had performed

all of the covenants of the lease on his part at the

time the government took possession under these

proceedings, including the expenditure of approxi-

mately $20,000 in rehabilitation of the property at

or about the time that lie took possession thereof,

together with a finding that the lease was in good

standing and in full force and effect at the time

that the government took possession. I also [213]

respectfully urge a finding to the effect that in en-

tering into paragraph number ten of the lease the

parties had in contemplation and intended to deal

only with a possible condemnation of the fee title

of the realty or of a highway or other permanent

easement therein and did not contemplate or intend

to deal with a mere temporary taking of the right

to the use and occupancy thereof. For the fact of

safety I also respectfully urge that conclusions of

law be made in harmony with the above requested

findings of fact.

I also believe it would be i)roper, and I respect-

fully request, that there be a finding to the effect

that the defendant Lebenbaum has well, truly and

promptly performed all of the terms, covenants

and conditions of the lease on his part since he

retook possession of the premises upon termination

of the government's occupancy on June 1, 1946.

In view of the foregoing suggestions I respect-

fully urge that there be arranged a conference of

court and counsel at which the matter of these find-

ings and conclusions can be discussed, perhaps
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informally. I am of the opinion that such a con-

ference would successfully evolve the final fiindings,

conclusions and judgment.

Respectfully yours,

PAUL R. COTE and

THOS. H. HEARN,
By /s/ THOS. H. HEARN,

Attorneys for defendant

Lebenbaum.

THH :emh

cc : Messrs. Hill, Morgan and Farrer

Attorneys at Law
411 West Fifth Street j

Los Angeles 13, California

Attention: Mr. Burrill

[Endorsed] : Filed April 18, 1949. [214]

Hill, Morgan & Farrer

Attorneys at Law
1007-1022 Title Guarantee Building

Fifth Street at Hall

Los Angeles 13, California

October 13, 1948

Honorable Jacob AVeinberger

Judge of the United States District Court

Federal Building

Los Angeles 12, California

Dear Judge Weinberger:

Re: United States of America v. 21 Acres

of Land, etc., et al., No. 3752W Civil.

I am in receipt of a copy of Mr. Hearn's letter

I
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to you dated October 6, 1948 in reference to the

proposed findings of fact, conclusions of law and

judgment submitted by our office on behalf of the

defendants Gawzner in the above entitled case and

proposing certain findings on behalf of the defend-

ant Lebenbaum. I am taking the liberty of writing

you in reference to Mr. Hearn's proposed findings

in order that you many have in written form, my
objections to certain findings which he suggests.

Mr. Heam has suggested three specific findings,

as I understand his letter. In order that this letter

will clearly set forth objections made herewith on

behalf of the defendants Gawzner, to such proposed

findings, I will quote Mr. Hearn's suggested find-

ing and the objections will be set out following each

such quotation.

Mr. Hearn's first proposed finding reads as fol-

lows:

''I believe it would be proper, and I most earn-

estly request, that there be included findings to the

effect that the defendant Lebenbaum had performed

all of the covenants of the lease on his part at the

time the government took possession under these

proceedings, including the [215] expenditure of

approximately $20,000 in rehabilitation of the prop-

erty at or about the time that he took possession

thereof, together with a finding that the lease was

in good standing and in full force and effect at the

time that the government took possession."
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There is no material objection to this proposed

finding. I submit, however, that no issue was ever

raised that the lease was not in effect at the date

the government filed the above entitled action and

took possession of the premises involved. There-

fore, the suggested findings proposed by Mr. Hearn

would be surplusage. Likewise, if there is any find-

ing in reference to the item of $20,000.00 I suggest

that the finding conform to the facts as established

at the trial, i.e., that the $20,000.00 was deposited

in a separate fund in accordance with the terms of

the lease and expended by the parties in accordance

with such provisions prior to the government's

taking, except for a nominal amoinit still on deposit

in the joint bank account of the parties.

Mr. Hearn 's second proposed finding and con-

clusion reads as follows

:

''I also respectfully urge a finding to the effect

that in entering into paragraph number ten of the

lease the parties had in contemplation and intended

to deal only with a possible condemnation of the

fee title of the realty or of a highway or other

permanent easement therein and did not contem-

plate or intend to deal with a mere temporary

taking of the right to the use and occupancy there-

of. For the fact of safety I also respectfully urge

that conclusions of law be made in harmony with

the above requested findings of fact.
'

'

I most strenuously object to such a finding, or

any similar one. I respectfully urge that such a

finding would be in error. There was no evidence

offered or introduced which would tend to support

i
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any such finding of fact. The conclusion of law

that the lease in question was not cancelled by the

institution of the above entitled proceedings and

the notice given by the defendants Gawzner is in-

corporated in the findings and conclusions submitted

by the writer on behalf of the defendants Gawzner.

Such conclusion was in accordance with Your Hon-

or's rulings during the trial. I respectfully call

your attention to the fact that such conclusion was

determined as a matter of law from the language

of the lease and the notices given by the defend-

ants Gawzner under the lease, particularly para-

graph ten thereof.

Mr. Hearn's third proposed finding reads as

follows

:

"I also believe it would be proper, and I respect-

fully request, that there be a finding to the effect

that the defendant Lebenbaum has well, truly and

promptly performed all of the terms, covenants and

conditions of the lease on his part since he retook

possession of the premises upon termination of the

government's occupancy on June 1, 1946."

Again I must object to such a finding. There is

no evidence to support such, or any similar finding.

I respectfully urge that such a finding would be

in error. Your Honor will recall that the writer on

behalf of the defendants Gawzner attempted to have

the Court hear evidence of occurrences that took

place subsequent to the date the government de-

livered up possession of the premises on June 1,
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1946. In particular, we attempted to raise the issue

of the alleged violation of the Orders for the Office

of Price Administration by the defendant Leben-

baum subsequent to June 1, 1946. [217]

These issues were raised in a proposed Cross-

Complaint filed on behalf of the defendants Gawz-

ner. Mr. Hearn objected to any matters occurring

subsequent to the date the government returned

possession of the premises, i.e., subsequent to June

1, 1946. The court refused permission to file such

proposed Cross-Complaint, and on motion of Mr.

Hearn struck from such proposed Cross-Complaint

all allegations referring to events occurring subse-

quent to the government returning possession of

the premises.

In view of the position taken by Mr. Hearn at

the trial, and the action he prevailed upon the Court

to take at that time, we frankly are surprised, to

say the least, that he should now request the Court

to take an entirely contrary position and request

the Court to make a finding upon an issue that he

once convinced the Court should not be considered.

In conclusion, may we add that we are most

anxious that findings, conclusions and judgment

be signed and filed as promptly as is convenient

to the Court. To that end we shall hold ourselves

in readiness to meet any conference suggested by
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the Court, or to attend any hearings that may be

desired by the Court.

Respectfully yours,

/s/ STANLEY S. BURRILL,
STANLEY S. BURRILL Of

HILL, MORGAN & FARRER.
SSBdis

CC—Messrs. Paul R. Cote and Thos H. Hearn

400 City Hall

Los Angeles 12, California [218]

[Endorsed] : Filed April 18, 1949.

[Title of District Court and Cause.]

PROPOSED FINDINGS OF FACT AND CON-
CLUSIONS OF LAW UPON DISTRIBU-
TION OF AWARD PROVIDED FOR BY
JUDGMENT AND DECREE IN CONDEM-
NATION PROPOSED AND REQUESTED
BY DEFENDANTS PAUL GAWZNER
AND IRENE GAWZNER

The above entitled cause came on regularly for

trial before the above entitled Court, the Honor-

able Jacob Weinberger. Judge presiding without a

juiy, on March 18, 1947, for the determination and

adjudication of the distribution of the award made

by the Judgment and Decree in Condemnation made

and entered in the above entitled cause on the 26th

day of November, 1946, the defendants [223] Paul

Gawzner and Irene Gawzner appearing by and
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through their attorneys Hill, Morgan & Farrer by

Stanley S. Burrill, Esquire, and the defendant Leo

Lebenbaum appearing by and through his attorneys

Paul R. Cote and Thos. H. Hearn by Thos. H.

Hearn, Esquire, and it appearing to the Court that

no other person, firm or corporation has appeared

herein as to this issue of \hQ above entitled cause

or has made any claim or has any claim in and to

the compensation paid by the plaintiff herein pur-

suant to the aforesaid judgment made and entered

on November 26, 1946, and evidence, both oral and

documentary, was offered and introduced by and

on behalf of said defendants Paul Gawzner and

Irene Gawzner and by and on behalf of said defend-

ant Leo Lebenbaum and the cause was argued, both

orally and by written briefs, and the cause was

thereafter submitted to the Court for decision and

the Court having made its Memorandum of Con-

clusions on August 25, 1948:

And the Court being fully advised in the premises

hereby makes and files its Findings of Fact and

Conclusions of Law.

Findings of Fact

I.

That the above entitled action is an action in

eminent domain brought by the United States of

America to condemn an estate or interest for a

term of years commencing July 10, 1944, and end-

ing Jmie 1, 1946, in and to that certain property,

both real and personal, which is more particularly
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described in the Third Amended Complaint filed

by the y)laintiff in tlie above entitled action.

That the defendants Paul Gawzner and Irene

Gawzner were named as defendants in said action

as tlie owners of the said j)ro])erty sought to be

condemned and the defendant Leo Lebenbaum was

named in said action as a claimant of an interest

in said property. [224]

That the said defendants Paul Gawzner and

Irene Gawzner appeared in the above entitled cause

and filed their answer to said Third Amended Com-

plaint. That the defendant Leo Lebenbaum ap-

peared in the above entitled cause and filed his

answer to said Third Amended Complaint.

That the defendants Paul Gawzner and Irene

Gawzner are husband and wife and each is an

inhabitant of the State of California and resides

in the County of Santa Barbara in said State.

That the defendant Leo Lebenbaum is an inhabitant

of the State of California and resides in the County

of Santa Barbara in said State.

That this Court has jurisdiction of the subject

matter of the within cause and the parties thereto.

II.

That on the 26th day of November, 1946, pursuant

to a stipulation of the plaintiff, United States of

America, and the defendants Paul Gawzner and

Irene Gawzner and the defendant Leo Lebenbaum

there was made and entered in the above entitled

cause a Judgment and Decree in Condemnation

wherein and whereby there was condemned and

vested in the United States of America an estate
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or interest in the property, both real and personal,

therein described for a term of years commencing

July 10, 1944, and ending June 1, 1946, (subject,

however, to existing easements for public roads and

highways, for public utilities, for railroads and for

pipelines) for use by said United States of Amer-

ica for the establishment of a Redistribution Sta-

tion and related military purposes.

That by said Judgment it was determined that

the sum of $205,000, without interest, was the fair,

just and adequate compensation to be paid by plain-

tiff (United States of America) in full settlement

and satisfaction of its obligation for the taking of

the interest or estate condenmed, together with all

compensation to be [225] paid as damages arising

out of any failure or default on the part of plaintiff

(United States of America) in performance of its

obligation to restore such premises and real and

personal property so taken by it to the same condi-

tion as it was when it was received by plaintiff

from defendants, reasonable and ordinary wear and

tear excepted, including compensation for the time

estimated to be required for the completion of such

restoration.

That by said judgment the plaintiff (United

States of America) waived its right to remove any

and all improvements and structures placed upon

said real property.

That by said judgment it was provided that the

Court retained jurisdiction of said cause to deter-

mine the amount of the interests of all parties, who
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had appeared in the within proceedings and who

might thereafter appear in said proceedings, if any,

in and to the compensation wliich was thereby or-

dered paid by the plaintiff (United States of Amer-

ica) the same as though a jury had rendered a

verdict for said sum of $205,000, without interest,

as their total award for all interests taken by the

plaintiff (United States of America) in this pro-

ceeding, and for full compensation of all claims

for damages against the United States of America

arising from such taking, excepting that the defend-

ant Leo Lebenbaum shall be deemed to have re-

ceived upon account of any compensation found to

be due him payment of the sum of $1,672.23.

That said judgment of November 26, 1946, is by

reference included herein and made a part hereof

as if herein set out in full.

III.

That there has heretofore been deposited into the

Registry of the Court prior to January 5, 1947, the

sum of $203,327.77. [226]

That the defendant Leo Lebenbaum has received

prior to January 5, 1947, from the LTnited States

of America the sum of $1,672.23.

That there has been withdrawn from the funds

deposited in the Registry of the Court by the de-

fendants Paul Gawzner and Irene Gawzner the

sum of $1,594.02 for the purpose of paying one in-

stallment of County taxes.
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IV.

That on or about December 15, 1943, the defend-

ants Paul Gawzner and Irene Gawzner, as the own-

ers of all of the property, the use of which property

was condemned by plaintiff in the above entitled

action, made and entered into a written lease of a

portion of said premises to the defendant Leo Le-

benbaum, the portion of said premises so leased

being commonly known and referred to as the

Miramar Hotel and Bungalows, and including in

said lease all of the furniture, furnishings and fix-

tures of said hotel, the use of which furniture,

furnishings and fixtures was condemned by plaintiff

in the above entitled action.

That said lease was admitted in evidence in the

within proceedings as Defendants Gawzner 's Ex-

hibit No. 1 and by said reference is included herein

and made a part hereof as if herein set out in full.

V.

That paragraph numbered Ten of said lease pro-

vides as follows

:

"Ten: Condemnation. The Lessee has heretofore

been informed and knows that the State of Califor-

nia has heretofore acquired from Lessors, by deed

recorded in Book 552, [227] Page 275, Official Rec-

ords of Santa Barbara County, California, and is

the owner of, a strip of land adjoining IT. S. High-

way 101 which is presently being used by Lessors

for hotel purposes but which may ultimately be put

to highway uses by the State of California. In the

event the State of California or the County of
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Santa Barbara or any otlier public body shall be

condemnation acquire any additional portion of

said leased ])remises for highway or other public

purpose, the amount of the award in any such con-

demnation suit shall belong solely to the Lessors,

but Lessors shall pay any and all assessments levied

in any such condemnation proceeding. In the event

any such condemnation suit shall include any build-

ings upon said leased premises, said Lessors, at

their sole cost and expense, shall relocate the same

ui)on said leased premises in some place mutually

agreeable. Further in this connection, should the

effect of such condemnation be such as to reduce

the rentable rooms in said hotel by fifty (50) per

cent, or to preclude the subsequent use of the beach

forming part of the leased premises, then either

])arty to this lease may terminate the same on

thirty (30) days' written notice to the other."

That acting under and pursuant to said para-

graph numbered Ten of said lease the defendants

Paul Gawzner and Irene Gawzner made and exe-

cuted on August 4, 1944, and caused to be served

on the defendant Leo Lebenbaum on August 11,

1944, a document entitled "Notice of Termination

of Lease." That said Notice of Termination of

Lease purported in substance to cancel and termi-

nate said lease dated December 15, 1943, pursuant

to the provisions of paragraph numbered Ten of

said lease upon the ground that the institution of

the [227] within entitled proceedings by the plain-

tiff (United States of America) and the taking of
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possession of said premises pursuant to the above

entitled proceedings gave to said defendants Paul

Gawzner and Irene Gawzner the right to terminate

said lease pursuant to the terms of said paragraph

numbered Ten thereof.

That said Notice of Termination of Lease was

admitted in evidence in the within proceedings as

defendants Gawzner 's Exhibit No. 2 and by said

reference is included herein and made a part hereof

as if herein set forth in full.

That by the giving of said Notice of Termination

of Lease the defendants Paul Gawzner and Irene

Gawzner intended to and attempted to cancel said

lease dated December 15, 1943. That the defendants

Paul Gawzner and Irene Gawzner by the giving of

said Notice of Termination of Lease contend and

have throughout these proceedings contended that

said lease was thereby cancelled and terminated on

September 10, 1944.

That said defendants Paul Gawzner and Irene

Gawzner have not at any time since August 11,

1944, waived their said contention that said lease

of December 15, 1943, was cancelled on September

10, 1944, by the acceptance of rent, or otherwise.

VI.

That the defendants Paul Gawzner and Irene

Gawzner have not, nor have either of them, been

paid any sum of money or other compensation for

the use and occupancy of the premises, either real

or personal, the use and occupancy of which was

condemned by plaintiff (United States of America)
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in the above entitled proceedings, for the X)eriod of

July 10, 1944, to June 1, 194(j, either by the defend-

ant Leo Lebenbaum or the plaintiff (United States

of America) ; save and except the withdrawal from

the Registry of tlie Court from the funds deposited

as aforesaid of the sum of $1,594.02. [229]

VII.

That on June 1, 1946, ])ursuant to Order of the

within Court, made over the objection of the de-

fendants Paul Gawzner and Irene Gawzner, the

plaintiff (United States of America) returned to

the defendant Leo Lebenbaum the possession of

that portion of the premises, both real and personal,

(the use of which had been condemned by plain-

tiff in the above entitled action) that was covered

by said lease dated December 15, 1943, and returned

to the defendants Paul Gawzner and Irene Gawzner

the possession of that portion of the real property

not covered by said lease (the use of which real

X^roperty had also been condemned by plaintiff in

the above entitled action).

That ever since June 1, 1946, said defendant Leo

Lebenbaum has continued to occupy and retain

])ossession of said premises, both real and personal,

covered by said lease dated December 15, 1943, con-

trary to the Notice of Termination of Lease, above

referred to, and contrary to the demands and wishes

of said defendants Paul Gawzner and Irene

Gawzner.
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VII.

The defendants Paul Gawzner and Irene Gawzner

produced on their behalf the witness Edward H.

Allen, who was duly qualified as an expert on the

valuation of real property and leasehold interests

and shown to have knowledge of the property in-

volved and other pertinent facts in connection

therewith.

That said Edward H. Allen testified that said

lease dated December 15, 1943, had no bonus or

market value on July 10, 1944, and particularly that

said lease had no market or bonus value for the

period that the premises were occupied by the

plaintiff (United States of America) pursuant to

the above entitled proceedings and that said Edward

H. Allen gave his reasons for such testimony. [230]

The defendants Paul Gawzner and Irene Gawzner

produced on their behalf the witness Charles G.

Frisbie, who was duly qualified as an expert on the

valuation of real property and leasehold interests

and shown to have knowledge of the property in-

volved and other pertinent facts in connection

therewith.

That said Charles G. Frisbie testified that said

lease dated December 15, 1943, had no bonus or

market value on July 10, 1944, and particularly that

said lease had no market or bonus value for the

period that the premises were occupied by the plain-

tiff (United States of America) pursuant to the

above entitled proceedings and that said Charles G.

Frisbie gave his reasons for such testimony.
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That said testimony was imdisputed and uncon-

tradicted.

IX.

That the said Edward H. Allen and the said

Charles G. Frisbie each testified that in their opin-

ion the rental value of the premises owned by the

defendants Paul Gawzner and Irene Gawzner not

covered by said lease dated December J.5, 1943, for

the period of July 10, 1944, to June 1, 1946, (i.e.

for the period of the Government's occupancy of

said premises pursuant to the above entitled action)

was the sum of $10,950. That said testimony was

undisputed and uncontradicted. The defendant Leo

Lebenbaum offered no evidence on this issue and

his counsel conceded the evidence to be true that

said rental value was $10,950.

X.

The defendant Leo Lebenbaum offered no testi-

mony or evidence as to the market value or bonus

value of the lease dated December 15, 1943, for the

period of time that the Government occupied said

premises. [231]

XL
That there was received in evidence as direct

testimony offered on the part of defendant Leo

Lebenbaum and over the objection of the defendants

Paul Gawzner and Irene Gawzner a financial state-

ment of the operations of said defendant Leo Leb-

enbaum as lessee of said Miramar Hotel and Bunga-

lows for the period from January 1, 1944, to July

15, 1944, which said statement, among other things,
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disclosed the gross receipts, costs of operation and

profits of said defendant Leo Lebenbaum in the

operation of said hotel during said period. A mo-

tion to strike said statement from evidence made

by the defendants Paul Gawzner and Irene Gawz-

ner was denied by the Court. That said financial

statement was admitted in eviden<}e in the within

proceedings as defendant Leo Lebenbaum 's Exhibit

A and by said reference is included herein and

made a part hereof as if herein set out in full.

XII.

That there was received in evidence as direct

testimony offered on the part of defendant Leo

Lebenbaum and over the objection of the defendants

Paul Gawzner and Irene Gawzner a report showing

the estimated profit and loss for the assumed opera-

tion of said Miramar Hotel and Bungalows for the

year of July 10, 1944, to July 10, 1945, (being a

portion of the time the plaintiff (L^nited States of

America) was in possession of said premises pur-

suant to the within entitled condemnation proceed-

ings). Said report, among other things, disclosed

an estimated profit and loss statement for the as-

sumed operation of the rooms department; an esti-

mated profit and loss statement for the assumed

operation of the food department; an estimated

profit and loss statement for the assiuned operation

of the beverage department; an estimated profit

and loss statement for the assumed operation of

the beach club; an estimated [232] rent calculation
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upon the foregoing assumed operations based upon

the estimated gross income of said departments;

and an estimated combined profit and loss state-

ment of the assumed operations of said hotel show-

ing the estimated profit to the lessee from the

operation of said hotel.

Said report was admitted to be speculative by

the ^^•itness who prepared it. A motion to strike

said report from evidence made by the defendants

Paul Gawzner and Irene Gawzner was denied by

the Court. That said report was admitted in evi-

dence in the within proceedings as defendant Leo

Lebenbaum's Exhibit B and by said reference is

included herein and made a part hereof as if herein

set out in full.

That there was received in evidence as direct

testimony offered on the part of the defendant Leo

Lebenbaum and over the objection of the defend-

ants Paul Gawzner and Irene Gawzner the testi-

mony of the \^itness Pettegrew, who had prepared

said report (defendant Lebenbaum's Exhibit B),

that the same rate of operation or approximately

the same rate of operation as was shown in said

Exhibit B would be continued from the period of

July 10. 1945, to Jime 1, 1946. A motion to strike

said testimony from evidence made by the defend-

ants Paul Gawzner and Irene Gawzner was denied

by the Court.

xni.
The imdisputed and uncontradicted evidence

shows that the defendants Paid Gawzner and Irene
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Gawzner received as rental for said Miramar Hotel

and Bungalows under the terms of said lease dated

December 15, 1943, an average of $5,000 per month

during the period from January 1, 1944, to July

10, 1944. [233]

XIV.

That during the trial of the within issues it was

stipulated by the defendants Paul Gawzner and

Irene Gawzner, on the one hand, and the defendant

Leo Lebenbaum, on the other hand, that the portion

of the award fixed and determined by the Judg-

ment in the within cause dated November 26, 1946,

that should be allocated to restoration, repair and

replacement of the property condemned, both real

and personal, was the sum of $91,296.00, and that

said sum was the amount agreed upon to restore

the premises into the condition that they were in

as of July 10, 1944, when the plaintiff (United

States of America) took possession of said premises

pursuant to the above entitled proceedings and that

said sum would cover all items of ordinary wear

and tear during the period of the Government's

occupancy.

That it was further stipulated between said de-

fendants Paul Gawzner and Irene Gawzner, on the

one hand, and defendant Leo Lebenbaum, on the

other hand, that there should be paid out of the

funds on deposit in the Registry of the Court from

that portion of the Judgment allocated to the res-

toration, repair and replacement of the property

condemned, both real and personal, by the aforesaid
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stipulation, to wit, out of the sum of $91,296.00, to

the defendants Paul Gawzner and Irene Gawzner

the sum of $80,796.00 and to the defendant Leo

Lebenbaum the sum of $10,500.00 and that upon

the payment out of the Registry of the Court of

said sums the said defendants Paul Gawzner and

Irene Gawzner, on the one hand, and the said de-

fendant Leo Lebenbaum, on the other hand, should

waive any further contentions in the above entitled

action in reference to said sum of $91,296.00 allo-

cated to the restoration, repair and replacement

of the property condemned, both real and personal,

and it was further stipulated that upon the payment

of the funds out of the Registry of [234] the Court

to said parties, as aforesaid, that said stipulation

should be conclusive between said parties as to

their rights to that portion of the award made in

the above entitled action allocated pursuant to

stipulation of said parties to the restoration, repair

and replacement of the property condemned in

said action, both real and personal, but should be

without prejudice to the rights of any said parties

to assert and maintain in the above entitled action

any and all claims which they had theretofoie

advanced, or might thereafter advance, in said

litigation in reference to the remaining portion of

said total award.

That said stipulation was made on the 5th day

of June, 1947, was approved by the Court on June

6, 1947, and the Court on June 6, 1947, ordered the
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payment out of the Registry of the Court from

the amounts deposited in the above entitled action

of the sum of $80,796.00 to the defendants Paul

Gawzner and Irene Gawzner and the sum of $10,-

500.00 to the defendant Leo Lebenbaum; that said

stipulation and order were filed on the 6th day of

June, 1947, and by said reference are included

herein and made a part hereof as if herein set out

in full.

That by said Order the Court retained jurisdic-

tion of the above entitled proceedings to determine

the amount of the interests of said parties in and to

the compensation ordered to be paid by the plain-

tiff (United States of America) in the above en-

titled cause by the Interlocutory Judgment made

and entered November 26, 1946, which remained

after the payment of said sum of $91,296.00 to the

parties in the amounts hereinabove set forth.

XV.
That the defendants Paul Gawzner and Irene

Gawzner during the trial, by evidence, by objec-

tions, by motions to strike, by oral arguments and

briefs, and prior to the entry of the Court's [235]

Memorandum of Conclusions, Findings of Fact,

Conclusions of Law^ and Judgment, made known

to the Court the action which said defendants Paul

Gawzner and Irene Gawzner desired the Court to

take with respect to each of the matters thereafter

ruled upon by the Court during the trial and ruled

in the Court's Findings of Fact and Conclusions
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of Law and discussed in the Court's Memorandum
of Conclusions.

Conclusions of Law
From the foregoing Findings of Fact the Court

concludes

:

I.

That the above entitled action is an action in

Eminent Domain arising under the laws of the

United States and this Court has jurisdiction of

the original cause of action and of the subject

matter of the within cause and of the parties

thereto.

II.

That the lease dated December 15, 1943, between

the defendants Paul Gawzner and Irene Gawzner,

as lessors, and the defendant Leo Lebenbaum, as

lessee, of the premises commonly known as the

Miramar Hotel and Bungalows, was not cancelled

and terminated by the institution of the within en-

titled condemnation proceedings and the giving of

the Notice of Termination of Lease, referred to in

Paragraph V of the Findings of Fact, or other-

wise.

III.

That the defendants Paul Gawzner and Ireu"

Gawzner are not entitled to the payment of the

entire award in the within proceedings pursuant to

the provisions of Paragraph Ten of said lease

dated December 15, 1943. [236]

IV.

That a just and equitable division of the remain-
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der of the sum originally deposited in the Registry

of the Court is as follows:

To the defendants Paul Gawzner and Irene Gawz-

ner the sum of $69,344.00.

To the defendant Leo Lebenbaum the sum of

$44,360.00.

From the sum adjudged due the defendants Paul

Gawzner and Irene Gawzner there shall be deducted

$1,594.02 as heretofore withdrawn from the Regis-

try of the Court and from the sum adjudged due

the defendant Leo Lebenbaum there shall be de-

ducted the sum of $1,672.23 as having been paid by

the plaintiff (United States of America) directly

to the defendant Leo Lebenbaum and deducted from

the amount paid into the Registry of the Court

pursuant to said Judgment of November 26, 1946.

That the parties to this proceeding shall each bear

their own costs.

V.

Dated this day of
, 1948.

U. S. District Judge.

[Not signed.]

[Lodged] : April 18, 1949.

Affidavit of service by mail. [237]

[Title of District Court and Cause.]

MEMORANDUM RE PROPOSED FINDINGS
OP FACT AND CONCLUSIONS OF LAW
On August 25, 1948, we filed our memorandum
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of conclusions in this matter and requested that

counsel for defendants each present proposed find-

ings of fact and conclusions of law and judgment

in accordance with such memorandum within

twenty days thereafter. On or about Septembei*

27, 1948, counsel for defendants Paul Gawzner and

Irene Gawzner filed proposed findings of fact and

conclusions of law and judgment; counsel for de-

fendant Leo Lebenbaum have not complied with

the request of the Court, but in a letter dated Octo-

ber 6, 1948, stated, in effect, that such counsel were

unable to propose such findings of fact, etc. for the

reason that their views were at variance with those

of the Court, and suggested the inclusion of cer-

tain findings mentioned in said letter; no objections

to the proposed [239] findings, etc. presented by

counsel for defendants Gawzner were made by coun-

sel for defendant Lebenbaum, but objections to the

findings suggested in the letter above mentioned

were made by counsel for defendants Gawzner.

No findings proposed by either counsel were in

accordance with the opinion filed by the Cou^'

herein, with the exception of findings included in

those proposed by counsel for defendants Gawzner

as to matters already admitted by the parties.

The Court therefore found itself in the position

of having rendered an opinion with which none of

the parties concerned agree; the necessity of pre-

paring findings without assistance of counsel sug-

gested the advisability of a complete review by the

Court of the matters in the record upon which the
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Court had based its said opinion, and such review

has been made.

Considerable time has elapsed between the rendi-

tion of our opinion and the filing of our findings of

fact, conclusions of law and judgment; such delay

has been occasioned by the complex nature of the

problems involved in this cause, the inability of

counsel to assist the Court in the preparation of

the findings of fact and conclusions of law, and

the demands upon the Court's time for the hearinp;

and considering of criminal cases, petitions for in-

junctions and other matters having priority.

On this date the Court has completed and filed

its findings of fact and conclusions of law and

judgment; copies are being mailed to counsel, and

counsel are reminded of the provisions of Rule 52,

F.R.C.P. Section 6 concerning motions for amended

findings.

Dated this 15 day of April, 1949.

/s/ JACOB WEINBERGER,
U. S. District Judge.

[Endorsed]: Filed April 15, 1949. [240]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above entitled cause came on regularly for

trial before the above entitled Court, the Honorable

Jacob Weinberger, Judge presiding without a jury,
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on March 18, 1947, for the determination and

adjudication of the distribution of the award made

by the judgment and decree in condemnation made

and entered in the above entitled cause on the 26th

day of November, 1946, the defendants Paul Gawz-

ner and Irene Gawzncr appearing by and through

their attorneys Hill, Morgan & Farrer by Stanley

S. Burrill, Esquire, and the defendant Leo Leben-

bauni appearing by and through his attorneys Paul

R. Cote and Thos. H. Hearn by Thos. H. Hearn,

Esquire, and evidence, both oral and documentary,

having been introduced by testimony of witnesses

and by [241] stipulations between the parties, and

the cause having been argued, both orally and by

written briefs, and the cause being thereafter sub-

mitted to the Court for decision, and the Court

having made and filed its memorandum of conclu-

sions on August 25, 1948;

And the Court being fully advised in the premises

hereby makes and files its findings of fact and con-

clusions of law.

Findings of Fact

1.

That the original complaint herein was filed July

10, 1944, in the above entitled action which is an

action in eminent domain instituted by the United

States of America to condemn an estate or interest

for a term of years commencing July 10, 1944, and

ending June 1, 1946, in and to that certain property,

both real and personal described in the third

amended complaint filed October 23, 1946, which

property consists of approximately twenty-one
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acres of land in Santa Barbara County, California,

bounded on the North by U. S. Highway 101 and

on the South by 750 feet of beach frontage on the

Pacific Ocean, and improvements thereon and all

personal property located on said lands and used

in connection with the operation of the hotel situ-

ated thereon, excepting foods and beverages, prop-

erty of guests, and a-ccounting records, together

with the right to remove within a reasonable time

after the expiration of the term or extension

thereof, any and all improvements and structures

placed thereon, by or for the United States.

2.

That defendants Paul Gawzner and Irene Gawz-

ner were, at all times material to these proceedings,

the owners in fee of the property described in tlie

third amended [242] complaint, and defendant Leo

Lebenbaum was at all such times the lessee from

said owners of a portion of said property generally

known as the Miramar Hotel, consisting of hotel

buildings, furniture and furnishings and beach

frontage; the property not under lease consisted of

beach frontage, vacant land, and land improved by

a garage.

3.

The lease heretofore mentioned is dated Decem-

ber 15, 1943, and covers a period of five years froir^

date, with option for renewal for an additional five

years. By the terms of said lease, the premises

are to be used onl}^ for the purpose of carrying on

the business of a hotel, and related activities: the
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rent is fixed at 35 7o of the gross business from

rental of rooms; 15% of the gross of business from

sales of liquors, etc.; 5% of the gross business from

the sale of food; a minimum rental of $1500 per

month is guaranteed; the lessors covenant to keep

the roof, foundations, structural supports and outer

walls of all buildings in good repair ; all other costs

of upkeep, repair, replacement of the leased prop-

erty, including the care of lawns, shrubbery, etc.,

being the obligation of the lessee; the lessee is

required to deposit $20,000 in a bank, which fund

is to be drawn upon by the parties for the purpose

of making permanent improvements, which are to

become the property of the lessor; the lessee is

required to deposit monthly a sum equal to 3% of

the gross business from rental of rooms, and sales

of liquors, to the extent of $3,000 per year to be

used as a replacement fund for the personal projD-

erty so leased ; to the end that upon the termination

of the lease, the lessors shall receive back furniture,

furnishings and other personal property of as good

character and value as at the beginning of the lease

;

that any other [243] furniture provided by the

lessee for use shall remain the property of the

lessor upon the termination of the lease; that the

lessors shall keep insurance of not less than $100,000

on the improvements and not less than $60,000 on

the personal property, and shall pay all taxes levied

upon the leased premises; that upon the termina-

tion of the lease, the lessee will surrender the pren^

ises to the lessors in as good order and condition as
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the same were at the commencement of the term,

reasonable use and wear thereof and damage by the

elements excepted.

4.

The lease heretofore mentioned also provided that

while the same does not cover said garage building,

the lessee is given the right to use the same rent

free for guests of the hotel, and further provides

that in the event the lessor shall elect to improve

and alter the building so that it may be used as

a motion picture theatre, etc., or any other type of

amusement center, the lessor shall, as part of the

improvement, so alter the basement of the garage

building, so that it may be used as a garage by the

lessee, rent free, and that after such improvement,

the lessor shall be free to operate, lease or contract

for the use of the main floor of said garage, pro-

vided the same shall not be operated in a manner

to compete with or be detrimental to the lessee.

5.

That Paragraph X of said lease provides as

follows

:

"Ten: Condemnation. The Lessee has hereto-

fore been informed and knows that the State of

California has heretofore acquired from Lessors,

by deed recorded in Book 552, Page 275, Official

Records of Santa [244] Barbara County, California,

and is the owner of, a strip of land adjoining U. S.

Highway 101 which is presently being used by

Lessors for hotel purposes but which may ulti-
,j
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mately be put to highway uses by the State of

California. In the event the State of California or

the County of Santa Barbara or any other public

body shall by condemnation acquire any additional

portion of said leased premises for highway or

other public purpose, the amount of the award in

any such condemnation suit shall belong solely to

the lessors, but Lessors shall pay any and all as-

sessments levied in any such condemnation pro-

ceeding. In the event any such condemnation suit

shall include any buildings upon said leased prem-

ises, said Lessors, at their sole cost and expense,

'Shall relocate the same upon said leased premises

in some place mutually agreeable. Further in this

connection, should the effect of such condemnation

be such as to reduce the rentable rooms in said

hotel by fifty (50) per cent, or to preclude the sub-

sequent use of the beach forming part of the leased

premises, then either party to this lease may ter-

minate the same on thirty (30) days' written notice

to the other."

6.

That on July 10, 1944, the plaintiff entered into

possession of the property described in said third

amended complaint, which property will hereinafter

be designated as the property involved herein, and

thereafter, and until June 1, 1946, occupied and

used said property, including the [245] upper por-

tion, or main floor of the garage, as a Redistribution

Station and for related military purposes.
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7.

That the respective defendants have made their

appearances in said condemnation proceedings, and

by their respective answers each has asserted a

claim to compensation to be paid for the use of the

property condemned.

8.

That on August 4, 1944, a notice of termination

of lease was served upon Leo Lebenbaum as le^^see

by Paul and Irene Gaw^zner as lessors which notice

purported to cancel and terminate said lease upon

the ground that the institution of the within pro-

ceedings and the taking of possession of said prem-

ises pursuant to the above entitled proceedings gave

to said lessors the right to terminate said lease

pursuant to the terms thereof.

9.

That on November 26, 1946, a stipulation was

entered into by and between the United States of

America and the defendants herein which provided

for the entry of a judgment upon certain terms

and conditions therein set forth, and in which

stipulation the parties to the condemnation pro-

ceedings agreed to certain facts. The pertinent

portions of said stipulation are as follows:

III.

That judgment may be forthwith entered herein

in which there is condemned and vested in the

United States of America an estate or interest in

the property, both real and personal, hereinafter

described, for a term of years commencing July
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10, 1944, and ending June 1, 1946; subject, however,

to existing [246] easements for pnblic roads and

highways, for pnblic utilities, for railroads, and for

pipe lines, and upon the following terms and condi-

tions, to-wit:

(a) That the purpose for which such real and

personal property (hereinafter described) shall be

used by plaintiff is for use for the establishment of

a Redistribution Station and related military pur-

poses
;

(b) That the sum of $205,000, without interest,

except as hereinafter provided, is the fair, just

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obliga-

tion for the taking of such interest or estate as set

forth in subparagraph (a) above, together with all

compensation to be paid as damages arising out of

any failure or default upon the part of plaintiff in

performance of its obligation to restore such prem-

ises and real and personal property so taken by it

to the same condition as it was when it was received

by the plaintiff from the defendants, reasonable

and ordinary wear and tear excepted, including

compensation for the time estimated to be required

for the completion of such restoration; * * *

(d) That the right heretofore reserved by plain-

tiff to remove any and all improvements and struc-

tures placed on the hereinafter described real prop-

erty by it [247] within a reasonable time after

July 1, 1946, as provided, set forth, and reserved
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in Paragraph IX of its Third Amended Complaint,

is hereby waived, surrendered, and released unto

and in favor of whomsoever the Court shall find and

determine is the legal owner of such premises.

IV.

That if competent witnesses were sworn and tes-

tified, their testimony would be that the sum of

$205,000, without interest, together with the sur-

render of plaintiff's right to remove improvements

and .structures placed upon said premises by it and

the vesting of title thereto in the legal owner of

said premises, constitutes fair, just and adequate

compensation to be paid by plaintiff to the parties

entitled thereto for the taking of the estate and

interest described in Paragraph III in the real and

personal property hereinafter described in Para-

graph V, together with full satisfaction of all dam-

ages which have accrued, or will accrue, by reason

of the plaintiff's failure to make restoration, as

more particularly set forth and described in sub-

paragraph (b) of Paragraph III. * * *

VI.

That this Court shall retain jurisdiction to deter-

mine the amount of the interests of all parties who
have appeared in this proceeding, and who may
hereafter appear herein, if any, in and to the

compensation which shall be ordered paid by the

])laintiff in the judgment to be filed [248] pursuant

to this Stipulation, the same as though a jury had

rendered a verdict for said sum of $205,000, v^dthout

interest, as their total award for all interests taken
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by the plaintiff in this proceeding, and for full

satisfaction of all claims for damages against the

United States arising from such taking, excepting

that defendant, Leo Lebenbaum, shall be deemed

to have received upon account of any compensation

found to be due him, payment of the sum of

$1,672.23. * * *

10.

That pursuant to such stipulation for judgment,

a judgment and decree of condemnation was en-

tered in such condemnation proceedings which

judgment is dated November 26, 1946. The per-

tinent portions of said judgment are as follows

:

"It Is Hereby Ordered, Adjudged and Decreed:

I.

That there be and is hereby condemned and

vested in the United States of America an estate

or interest in the property, both real and personal,

hereinafter described, for a term of years commenc-

ing July 10, 1944, and ending June 1, 1946; subject,

however, to existing easements for jjublic roads and

highways, for public utilities, for railroads, and for

pipe lines, and upon the following terms and condi-

tions, to-wit:

(a) That the purpose for which such real and

personal property (hereinafter described) shall be

used by plaintiff is for use for the establishment of

a Redistribution [249] Station and related military

purposes

;
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(b) That the sum of $205,000, without interest,

except as hereinafter provided, is the fair, just,

and adequate compensation to be paid by plaintiff

in full settlement and satisfaction of its obligation

for the taking of such interest or estate as set

forth in subparagraph (a) above, together with all

compensation to be paid as damages arising out of

any failure or default upon the part of plaintiif in

performance of its obligation to restore such prem-

ises and real and personal property so taken by it

to the same conditions as it was when it was re-

ceived by the plaintiif from the defendants, reason-

able and ordinary wear and tear excepted, including

compensation for the time estimated to be required

for the completion of such restoration; provided,

however, that the deficiency provided for and set

forth in subparagraph (c) herein shall have been

paid into the Registry of this Court on or before

January 5, 1947; otherwise, and in the event that

default be made in the deposit of such deficiency

on or before such date, such deficiency shall draw

interest commencing January 6, 1947 at the rate of

six per cent per annum, such interest to continue

until the payment and deposit of the full amount

thereof into [250] the Registry of this Court ;
* * *

(d) That the right heretofore reserved by plain-

tiff to remove any and all improvements and struc-

tures placed on the hereinafter described real prop-

erty by it within a reasonable time after Julv 1,
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1946, as provided, set forth, and reserved in Para-

graph IX of its Third Amended Complaint, is

liereby waived, surrendered, and released unto and

in favor of whomsoever the Court shall find and

determine is the legal owner of such premises. * * *

III.

The Court retains jurisdiction hereof to deter-

mine the amount of the interests of all parties who

have appeared in this proceeding, and who may
hereafter appear herein, if any, in and to the

compensation which is hereby ordered paid by the

plaintiif herein, the same as though a jury had

rendered a verdict for said sum of $205,000, with-

out interest, as their total award for all interests

taken by the plaintiff in this proceeding, and for

full satisfaction of all claims for damages against

the United States arising from such taking, * * *"

11.

That on June 1, 1946, the plaintiff returned to

Leo Lebenbaum and he accepted the possession of

that portion of the premises it had occupied which

was covered by the aforementioned lease, and also

on said date plaintiff returned to Paul and Irene

Gaw^zner and they accepted the [251] possession of

that portion of the premises it had occupied not

covered bv said lease.
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12.

iTliat prior to July 10, 1944, the lessors and the

lessee had performed their respective obligations

under the lease, and the sum of $20,000.00 deposited

by the lessee had been expended, with the exception

of $16.95, in the manner provided by the lease, prior

to said date.

13.

That during the period beginning July 10, 1944,

and ending June 1, 1946, the lessee paid no rent to

the lessors under the terms of the lease, or at all,

and the lessors refused to accept any rent from

said lessee during said period.

14.

That no repairs to the roof, foundations, struc-

tural supports and outer walls of the buildings on

the leased premises were made by the lessors during

the period of occupancy of the plaintiff; that no

deposits into the replacement fund were made by

the lessee during said period, and none of the other

obligations imposed upon the lessee under the terms

of the lease were performed by him during said

period.

15.

During the trial of the proceeding concerning

the determination and adjudication of the distribu-

tion of the amount paid by the plaintiff pursuant

to said stipulation for judgment and judgment and

decree of condemnation, an oral stipulation was

made in open court between the lessors and the

lessee as follows:
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*'It is stipulated that the portion of the award

made [252] by the judgment of November 26, 1946,

in the within cause, that should be allocated to

restoration, repair and replacement of the property

condemned, both real and personal, is the sum of

$91,296."

16.

That by the said stipulation for judgment it was

agreed that the surrender 1)y plaintiff of its right

to remove improvements and structures i)laced upon

the premises and the vesting of title thereto in the

legal owner of the premises was part of the com-

pensation furnished by the plaintiff, in addition to

the sum of $205,000; that no evidence was intro-

duced whereby the Court can make a finding con-

cerning the value of these improvements and what,

if anything, these improvements added to the money

compensation paid by the plaintiff.

17.

That by the said stipulation for judgment it Avas

agreed that the consideration furnished by plaintiff

included compensation for damages arising out of

any failure or default upon the part of the plaintiff

in performance of its obligation to restore such

premises and the real and personal property so

taken by it to its same condition as when received

by the plaintiff, reasonable wear and tear excepted,

including compensation for the time estimated to

be required for the completion of such restoration

;

that no evidence was introduced from which the
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Court can make a finding concerning the time which

was required for the completion of such restoration,

or whether compensation therefor was included in

the sum of $91,296, or, whether, if so included, such

compensation was allocated by subsequent [253]

agreements or stipulations to the lessors or to the

lessee, or whether a portion of the sum remaining

for division includes such compensation.

18.

That the wear and tear suffered by the premises

while the same were occupied by the plaintiff was

greater than that which would have been occasioned

had the property been used by an ordinary lessee

under the terms of the lease, and the cost of restora-

tion replacement and repair necessitated by the

occupancy of the plaintiff exceeded the cost of any

maintenance which would have been required of an

ordinary lessee under the terms of the lease, but

no evidence was introduced whereby the Court can

make a finding as to the extent of such excess wear

and tear or as to the amount of such excess costs.

19.

That since June 1, 1946 and prior to the be-

ginning of the trial of the proceedings for the divi-

sion of the award, to-wit, March 18, 1947, and dur-

ing said trial, and prior to June 6, 1947, both the

lessors and the lessee had expended monies which

each claimed to have expended in making the

restoration, replacement and repair contemplated

by the provisions of the stipulation for judgment

and judgment and decree aforementioned, and esti-
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mates were introduced in evidence as to the cost

of completing such restoration, replacement and

repair, but in many of the single estimates there

were included in one sum items which, by the pro-

visions of the lease, were obligations of the lessors,

and items which likewise were the obligations of

the lessee, and no evidence was introduced whereb}^

such proportionate cost could be determined, and

it likewise appeared that in [254] some instances

the lessors had paid for the restoration, etc., of

items properly chargeable under the provisions of

the lease to the lessee, and that the lessee had in

some instances paid for restoration, etc., of items

properly chargeable under the provisions of the

lease to the lessors, but no evidence was introduced

whereby the Court could make a finding as to what

portion of the funds expended by the lessors or

the lessee in such matters were properly chargeable

to the other defendants or defendant.

That as to some items, restoration, etc., to the

leased premises was made to an extent beyond that

necessary to restore the same to their condition as

of the beginning of the lease, and to such an extent

as to relieve either the lessee or the lessoi', or both,

of some of their respective obligations of main-

tenance under the lease for a jDeriod beyond that

of the plaintiff's occupancy, which last mentioned

restoration, etc., was not properly chargeable as

restoration, repair and replacement occasioned by

the occupancy of the premises by the plaintiff, but

there is no evidence from which the Court can
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make a finding as to the cost of such excess restora-

tion, repair and replacement, and there is no evi-

dence from which the Court can make a finding as

to what portion of the fund was used, or should

have been used, for the restoration, repair and re-

placement of the premises not under lease.

20.

That on June 6, 1947, the lessors and the lessee

entered into a written stipulation whereby the said

sum of $91,296.00 was divided between them, $80,-

796.00 being paid to defendants Gawzner and $10,-

500.00 to defendant Lebenbaum ; by said stipulation

it was provided that such allocation [255] should

be conclusive as to the claim of each of the defend-

ants to that portion of the fund allocated to the

restoration, replacement and repair of the property

condemned, both real and personal ; that no evidence

was introduced from which the Court could deter-

mine the basis upon which the defendants made the

division mentioned in said stipulation ; that the sum

of $80,796.00, paid to defendants Gawzner, included

compensation for making some of the restoration,

etc., of items, which under the provisions of the

lease it was the obligation of defendant Lebenbaum

to maintain, and there was also included in said

last mentioned sum compensation which relieved

defendant Lebenbaum from making any deposit for

replacement under the terms of the lease for a

period extending beyond the period during which

the plaintiff occupied the premises, but no evidence

was introduced from which the Court can make a
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finding as to the extent or cost of the items men-

tioned in this paragraph.

21.

That after deducting the sum of $91,296.00 with-

drawn by the defendants as aforesaid, there re-

mains of the award of $205,000.00 the sum of $113,-

704.00. The lessors on the one hand claim that all

of said sum is due them as compensation for the

use of the premises leased and those not under lease,

and the lessee, on the other hand, claims that he is

entitled to all the compensation paid for the use of

the leased premises.

22.

That said sum of $113,704.00 remaining does not

represent a sum which, under the stipulation for

judgment and judgment and decree can be found to

be the entire compensation for the use of the prem-

ises which was paid for [256] such purpose by the

plaintiff and accepted by defendants under the said

stipulation for judgment and judgment and decree,

for the reason that said sum has been depleted by

the withdrawal by defendants of an amount part of

which has been used for the making of restoration,

replacement and repair to the leased premises to

an extent greater than that contemplated by the

said stipulation for judgment and judgment and

decree; that no evidence has been introduced from

which the court can make a finding as to what ex-

tent the fund properly referable to compensation

for the use and occupancy of the premises has been

depleted as above mentioned, or to what extent
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said fund has been depleted for the purpose of re-

lieving the defendants of some of their respective

obligations under the lease for a period extending

beyond that of the occupancy by plaintiff.

23.

That the fair market rental value for the occu-

pancy of the upper portion of said garage during

the period beginning July 10, 1944 and ending June

1, 1946, is the sum of $4412.00.

24.

That the fair market rental value for the oc-

cupany of the land not under lease during the

period beginning July 10, 1944, and ending June 1,

1946, is the sum of $6088.00.

25.

That the highest and best use of the leased prop-

erty involved herein, was, as of the date of July

10, 1944, the operation of a resort hotel, and ac-

tivities connected therewith. [247]

26.

That on July, 1944, there v^'as no hotel resort

property comparable to the leased premises, at or

near the vicinity of said premises, which was avail-

able for lease, either by taking a new lease, or the

purchase of an existing lease, and there had been no

sales of leases on similar hotels at or near said

date.

27.

That the leased premises were operated as n

resort hotel by defendant Lebenbuam for a period

I
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of six months immediately prior to the occupation

of said premises by the plaintiff; that during such

period, there was paid to the lessor, as rent, a per-

centage of the gross receipts of the lessee which was

about three times the net profit derived by the

lessee; that the lessee during said six months period,

expended monies for pre-opening expenses over

twice as much as would be required during a like

period of normal operation of such hotel; that the

six months period of operation represented a ''slack

season" in resort hotel operation, and at the date

plaintiff entered upon its occupancy of the leased

premises, there was a demand by purchasers for

resort hotels; that on such date an increase in the

receipts from the operation of the various depart-

ments of said leased premises reasonably could

have been foreseen, and a decrease in the propor-

tionate cost of operation of such departments rea-

sonably could have been foreseen, and a lessee, on

July 10, 1944, would have been justified in expecting

that his profits, during the period ending June 1,

1946, would bear a larger ratio to the rental paid,

than during the preceding six months.

28.

That there is no competent evidence from which

the [258] Court can make a finding as to the fair

market rental value of the use and occupancy of the

leased premises for the period involved in the con-

demnation proceedings based upon considerations

of what a willing lessee would have paid to a willing

lessor on July 10, 1944, as rental for said leased
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premises for use as a resort hotel for said period,

and there is likewise no competent evidence from

which the Court can make a finding based upon

considerations of what a willing sub-lessee would

have paid for the right to sublet the leased premises

for said purpose for said period.

29.

That the Court is unable to make a finding as to

the respective interests of the defendants in the

fund remaining for distribution based upon the

market rental value of the premises condemned, for

the reason, in addition to those set forth in its

memorandum of conclusions of August 25, 1948,

that the defendants, in their stipulation with plain-

tiff, have fixed the compensation for their interests

on the condition of a different use than the highest

and best use of the property condemned. [259]

Conclusions of Law
From the foregoing findings of fact the Court

concludes

:

1.

That the above entitled action is an action in

eminent domain arising under the laws of the

United States and this Court has jurisdiction of

the original cause of action and of the subject mat-

ter of the within cause and of the parties thereto.

2.

That the lease dated December 15, 1943, between

the defendants Paul Gawzner and Irene Gawzner,

as lessors, and the defendant Leo Lebenbaum, as
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lessee, of the premises commonly known as the

Miramar Hotel and Bungalows, was not cancelled

and terminated by the institution of the within

entitled condemnation proceedings and the giving

of the notice of termination of lease.

3.

That Leo Lebenbaum and Paul and Irene Gawz-

ner are the only persons entitled to the fund de-

posited in the Registry of this Court by the plaintiff

pursuant to said stipulation and judgment and de-

cree of condemnation.

4.

That the defendants Paul Gawzner and Irene

Gawzner are not entitled to the payment of the

entire award in the within proceedings.

5.

That the defendant Leo Lebenbaum is not en-

titled to the payment of the entire award in the

within proceedings. [260]

6.

That the lessee has not defaulted in his obligation

to pay rent on the leased premises during the period

beginning July 10, 1944 and ending Jime 1, 1946.

7.

That a just and equitable division of the remain-

der of the sum originally deposited in the Registry

of the Court is as follows:

To the defendants Paul Gawzner and Irene

Gawzner the sum of $69,344.00.

To the defendant I^eo Lebenbaum the sum of

$44,360.00.
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From the sum adjudged due the defendants Paul

Gawzner and Irene Gawzner there shall be deducted

$1,594.02 as heretofore withdrawn from the Eegis-

try of the Court and from the sum adjudged due

the defendant Leo Lebenbaum there shall be de-

ducted the sum of $1,672.23 as having been paid by

the plaintiff directly to the defendant Leo Leben-

baum and deducted from the amount paid into the

Eegistry of the Court pursuant to said Judgment

of November 26, 1946.

8.

That the monies awarded the respective defend-

ants herein, together with the consideration ex-

pressed in the stipulations entered into between the

parties since the filing of the condemnation action,

constitute full satisfaction of all claims of the

parties arising by virtue of the condemnation pro-

ceedings, and of all claims arising [261] between

the lessors and the lessee by virtue of the lease dur-

ing the period of the occupancy of the leased prem-

ises by the plaintiff, including any claim of the

lessors against the lessee for rental under the lease

during said period.

9.

That the parties to this proceeding shall each

bear their own costs.

Dated this 15th day of April, 1949.

/s/ JACOB WEINBERGER,
U. S. District Judge.

[Endorsed] : Filed April 15, 1949. [262]
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[Title of District Court and Cause.]

JUDGMEN^i^ UPON DISTRIBUTION OF
AWARD l^ROVIDED FOR DY JUDGMENT
AND DECREE IN CONDEMNATION

The above entitled cause came on regularly for

trial before the above entitled Court, the Honorable

Jacob Weinberger, Judge presiding without a jury,

on March 18, 1947, for the determination and

adjudication of the distribution of the award made

by the Judgment and Decree in Condemnation made

and entered in the above entitled cause on the 26th

day of November, 1946, the defendants Paul Gawz-

nor and Irene Gawzner appearing by and through

their attorneys Hill, Morgan & Farrer b}^ Stanley

S. Burrill, Esquire, and the [263] defendant Leo

Lebenbaum appearing by and through its attorneys

Paul R. Cote and Thos. H. Hearn by Thos. H.

Hearn, Esquire, and it appearing to the Court that

no other person, firm or corporation has appeared

herein as to this issue of the above entitled cause

or has made any claim or has any claim in and to

the compensation paid by the plaintiff herein pur-

suant to the aforesaid judgment made and entered

on November 26, 1946, and evidence, both oral and

documentary, was offered and introduced by and

on behalf of said defendants Paul Gawzner and

Irene Gawzner and by and on behalf of said de-

fendant Leo Lebenbaum and the cause was argued,

both orally and by written briefs, and the cause

was thereafter submitted to the Court for decision
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and the Court having made its Memorandum of

Conclusions on August 25, 1948, and the Court hav-

ing heretofore signed and filed its Findings of Fact

and Conclusions of Law;

Now, Therefore, It Is Ordered, Adjudged And

Decreed

:

I.

That a just and equitable division of the remain-

der of the sum originally deposited in the Registry

of the Court is as follows:

To the defendants Paul Gawzner and Irene

Gawzner the sum of $69,344.00.

To the defendant Leo Lebenbaum the sum of

$44,360.00.

From the sum adjudged due the defendants Paul

Gawzner and Irene Gawzner there shall be deducted

$1,594.02 as heretofore withdrawn from the Regis-

try of the Court and from the sum adjudged due the

defendant Leo Lebenbaum there shall be deducted

the sum of $1,672.23 as having been paid by the

plaintiff (United States of America) directly to

the defendant Leo Lebenbaum and deducted from

the amount paid into the Registry of the Court

pursuant to said Judgment of November 26, 1946.

II.

That the clerk of the above entitled Court shall

forthwith pay out of the Registry of this Court

from the amounts deposited in the above entitled

action the following sums to the following persons:

To Paul Gawzner and Irene Gawzner, jointly,

the sum of $67,749.98.
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To Leo Lebenbaum tlie siiin of $30,187.77.

To Paul Gawzrier and Irene Gawzner, jointly,

pursuant to tliat certain stipulation and assignment

of interest in award dated July 23, 1946, executed

by Leo Lebenbaum, Paul Gawzner and Irene Gawz-

ner, which said stipulation and assignment was filed

in the above entitled proceedings December 12,

1946, the sum of $12,500.00.

III.

The within judgment shall finally adjudicate all

controversies arising between the parties to these

condemnation proceedings and all controversies

arising between the defendants by virtue of the

lease dated December 15, 1943, during the period

beginning July 10, 1944 and ending June 1, 1946.

IV.

The parties to these proceedings shall bear their

own costs.

Dated this 15th day of April, 1949.

/s/ JACOB WEINBERGER,
U. S. District Judge.

Judgment entered April 15, 1949.

Docketed April 15, 1949.

[Endorsed] : Filed April 15, 1949. [265]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Paul Gawzner and

Irene Gawzner, defendants above named, hereby

appeal to the Circuit Court of Appeals for the

Ninth Circuit from those portions of the Judgment

Upon Distribution of Award entered in this action

on April 15, 1949, w^hich adjudge that a just and

equitable division of the remainder of the sum

originally deposited in the Registry of the Court

requires the allocation to defendant Leo Lebenbaum

of the sum of $44,360.00, or of any amount whatso-

ever, and fail to adjudge a cancellation of that

certain Lease dated December 15, 1943, described

in the Findings of Fact and Conclusions of Law
herein; w^hich order the Clerk of the Court to pay

out to defendant, Leo Lebenbaum, the sum of $30,-

187.77, or any amount whatsoever, from said sum

in the Registry [266] of the Court; and which re-

quire defendants, Paul Gaw^zner and Irene Gawz-

ner, to bear their own costs.

HILL, MORGAN & PARRER

By /s/ ROBERT NIBLEY,
Attorneys for Defendants,

Paul and Irene Gawzner.

[Endorsed]: Filed April 28, 1949.
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[Title of District Coui't and Cause.]

UNDERTAKING ON APPEAL AND TO
STAY EXECUTION

Whereas, Paul Gawzner and Irene Gawzner ap-

pellants in the above entitled action have appealed

to the Circuit Court of Appeals, 9th Circuit of the

State of California, from a judgment made and

entered on the 15th day of April, 1949, in the said

United States District Court; and whereas said

appellants desires to appeal from that portion of

said judgment awarding, Leo Lebenbaum, respond-

ent, the sum of $30,187.87 and from that portion of

said judgment which requires said Paul and Irene

Gawzner to bear their own costs

;

Whereas, the Appellants are desirous of staying

the execution of the said portions of the judgment

so appealed from,

Now, Therefore, in consideration of the premises,

and of such appeal, the undersigned. Continental

Casualty Company, a corporation organized and

existing under the laws of the State of Illinois,

and having an office and principal ]3lace of business

at No. 310 South Michigan Avenue, City of Chicago,

County of Cook, and State of Illinois, and duly

authorized to transact a general surety business in

the State of California, does hereby undertake and

promise on the part of the Appellant, and does
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acknowledge itself justly bound in the sum of Five

Thousand Dollars ($5000.00) that if the said por-

tion of said judgment appealed from, or any part

thereof, be affirmed, or the appeal be dismissed, the

Appellants will pay respondent the amount directed

to be paid by the judgment or order, or the part

of such amount as to which the same shall be af-

firmed, if affirmed only in part, and all damages and

costs which may be awarded against the Appellants

upon the appeal; and that if the ajopellants do not

make such payment within thirty (30) days after the

filing of the remittitur from the said Circuit Court

of Appeals in the Court from which the appeal is

taken, judgment may be entered in said action on

motion of Respondent (and without notice to the

undersigned Surety) in Respondents favor against

the said Surety, for such amount, together with the

interest that may be due thereon, and the damages

and costs wiiich may be awarded against the Ap-

pellants upon the appeal.

In Witness Whereof, the corporate seal and the

name of the said Surety Company is hereto affixed

and attested at Los Angeles, California, by its duly

authorized officer, this 28th day of April, A.D.,

1949.

CONTINENTAL CASUALTY
COMPANY,

[Seal] By /s/ STUART S. ROUGH,
Its Attorney-in-Fact,

Agent.

I
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Examined and recommended for approval, pur-

suant to Rule 8 F.R.C.P.

Dated April 29, 1949.

/s/ ROBERT NIBLEY. [268]

State of California,

County of Ijos Angeles—ss.

On this 28tli day of April, 1949, before me, H.

Handorf, a Notary Public in and for the County

and State aforesaid, residing therein, duly com-

missioned and sworn, personally appeared Stuart

S. Rough, known to me to be the person whose

name is subscribed to the foregoing instrument as

the Attorney-in-fact of the Continental Casualty

Company, and acknowledge to me that he subscribed

the name of the Continental Casualty Company
thereto and his own name as Attorney-in-fact.

[Seal] /s/ H. HANDORF,

Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires July 25, 1952.

[Endorsed]: Filed May 5, 1949.

[Title of District Court and Cause.]

APPROVAL OF SUPERSEDEAS
AND COST BOND

The wilhin bond has been examined and recom-
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mended for approval, as provided in Rule 8. The

amount thereof is also approved.

HILL, MORGAN & FARRER
By /s/ ROBERT NIBLEY

I hereby ajaprove the within bond as a Super-

sedeas and Cost Bond, and direct the Clerk, pend-

ing determination of the appeal herein, to withhold

payment to defendant, Leo Lebenbaum, of funds

from the Court Registry, and to stay further pro-

ceedings upon those portions of the judgment in

this action appealed from by defendant Paul and

Irene Gawzner.

Dated: This 4th day of May, 1949.

/s/ JACOB WEINBERGER,
Judge.

[Endorsed] : Filed May 5, 1949. [269]

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Leo Lebenbaum,

defendant herein, hereby appeals to the Circuit

Court of Appeals for the Ninth Circuit from those

portions of that certain Judgment of the above

entitled Court, entered in these proceedings on

April 15, 1949 in Book 57, page 584 of Judgments

wherein the Court adjudges that just and equitable

division of the remainder of the sum originally
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deposited in the registry of the Court requires al-

location to defendants Paul Gawzner and Irene

Gawzner, jointly, of the sum of $69,344, or any

sum in excess of $10,500; which awards to Paul

Gawzner and Irene Gawzner, jointly, the sum of

$69,344 and directs the Clerk of the Court to pay

said sum to them and which fails to award appel-

lant Leo Lebenbaum a Judgment against Paul

Gawzner and Irene Gawzner for his costs and dis-

bursements herein incurred.

/s/ PAUL R. COTE,
Attorney for Leo Lebenbaum.

[Endorsed] : Filed May 13, 1949. [270]

[Title of District Court and Cause.]

COSTS BOND ON APPEAL

Know All Men By These Presents : That, Pacific

Indemnity Company, a corporation organized and

existing under the laws of the State of California,

and duly licensed to transact business in the State

of California, is held and firmly bound unto United

States of Ameri-ca, Plaintiff, in the above entitled

action, in the penal sum of Two Hundred Fifty &
No/100 Dollars ($250.00), for which pajTnent well

and truly to be made, the Pacific Indemnity Com-
])any binds itself, its successors and assigns, firmly

by these presents.

Sealed with our seals and dated this 12th day of

May, 1949.
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The Condition of the above obligation is such that

Whereas, the said Leo Lebenbaum, Defendant in

the above entitled cause in the said United States

District Court, Southern District of California,

Central Division, is about to appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, from a judgment rendered and entered on the

15th day of April, 1949, by the United States Dis-

trict Court, Southern District of California, Cen-

tral Division, in the above entitled cause.

Now, Therefore, the condition of the above obli-

gation is su-ch that if Leo Lebenbaum, shall pay all

costs taxed against him if the appeal is dismissed

or the judgment affirmed, or all such costs as the

said Circuit Court of Appeals may award against

him if the judgment is modified, then this obliga-

tion shall be void; otherwise to remain in full force

and effect.

The Premium charged for this bond is $10.00

per annum.

[Seal] PACIFIC INDEMNITY
COMPANY

By /s/ W. C. BENING,
Attorney-in-Fact. [271]

State of California,

County of Los Angeles—ss.

On this 12th day of May, in the year one thou-

sand nine hundred and forty-nine, before me, Atala

M. Carter a Notary Public in and for said County
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and State, residing therein, duly commissioned and

sworn, personally appeared W. C. Bening known to

me to be the duly authorized Attorney-in-Fact of

Pacific Indemnity Company, and the same person

whose name is subscribed to the within instrument

as the Attorney-in-Fact of said Company, and the

said W. C. Bening acknowledged to me that he

subscribed the name of Pacific Indemnity Company,

thereto as surety and his own name as Attorney-in-

Fact.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the da}^ and year

in this Certificate first above wadtten.

[Notarial Seal]

/s/ ATALA M. CARTER,
Notary Public in and for Los Angeles County,

State of California.

My Commission Expires May 28, 1950.

[Endorsed] : Filed May 13, 1949.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Leo Lebenbaum,

defendant herein, hereby appeals to the Circuit

Court of Appeals for the Ninth Circuit from that

certain Judgment of the above entitled Court, en-
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tered in these proceedings on April 15, 1949 in

Book 57, page 584 of Judgments.

Dated: May 16, 1949.

/s/ PAUL R. COTE,
Attorney for Leo Lebenbaum.

[Endorsed] : Filed May 16, 1949. [272]

[Title of District Court and Cause.]

STIPULATION AND ORDER FOR EXTEN- '

SION OF TIME FOR FILING RECORDS
ON APPEAL AND DOCKETING AP-
PEALS

Final Judgment in the above entitled action hav-

ing been entered on April 15, 1949, and timely

notices of appeal from said judgment to the Circuit

Court of Appeals for the Ninth Circuit having

been filed by defendants Paul Gawzner and Irene

Gawzner on April 28, 1949, and by Leo Lebenbaum

on May 13, 1949, and on May 16, 1949, and the

Court having the power, pursuant to Rule 73(g) of

the Federal Rules of Civil Procedure, to extend

and fix the time for filing said defendants' respec-

tive records on appeal and docketing their respec-

tive appeals with the said Circuit Court of Appeals,

and the said defendants desiring additional time

for said filing and docketing [273] due to illness

of counsel for defendant Leo Lebenbaum and ab-

sence from the city of counsel for defendants Paul

Gawzner and Irene Gawzner.
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Now, Therefore, It Is Hereby Stipulated by and

between defendants Paul Gawzner and Irene Gawz-

ner and defendant Leo Lebenbaum, through their

respective counsel, that the time for filing their

respective records on appeal and for docketing their

respective appeals to the Circuit Court of Appeals

for the Ninth Circuit be extended to and including

July 7, 1949, and said defendants respectfully re-

quest that the Court's order issue accordingly.

Dated: June 3, 1949.

HILL, MOEGAN & FARRER,
and

STANLEY S. BURRILL,

By /s/ ROBERT NIBLEY,
Attorneys for Defendant

Paul Gawzner and

Irene Gawzner.

PAUL R. COTE,
By /s/ PAUL R. COTE,

Attorney for Defendant

Leo Lebenbaum.

Good cause appearing therefor, it is hereby or-

dered that the time within which defendants Paul

Gawzner and Irene Gawzner and defendant Leo

Lebenbaum may file their respective records on

appeal and docket their respective appeals herein

with the Circuit Court of Appeals for the Ninth

Circuit be and the same is hereby extended to and
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including July 7, 1949. This order is made before

the expiration of the period for filing and docket-

ing as originally prescribed.

Dated: This 7th day of June, 1949.

/s/ JACOB WEINBERGER,
Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed June 7, 1949. [274]

[Title of District Court and Cause.]

PERSONAL STAY BOND
(With Cash Deposit)

The undersigned, Leo Lebenbaum, is the owner

of the sum of $2500, lawful money of the United

States, which he herewith deposits with the Clerk

of this Court pursuant to the order for Stay Bond

on Appeal made by the Honorable Jacob Weinber-

ger, United States District Judge, on June 17,

1949, conditioned that he will prosecute to effect his

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, from that certain

Judgment of this Court entered herein on April 15,

1949 in Book 57, page 584 of Judgments ; that if he
'

shall fail to prosecute said appeal to effect, such

deposited fund shall answer towards satisfaction of

the use and detention of, and interest upon and

damages for delay in, the receipt by Paul Gawznei'



vs, Leo Lehenhaum 251

and Irene Gawzner, jointly, of the sum of $57,-

249.98, being a portion of the sum of $67,749.98

awarded and directed to be paid by the foregoing

Judgment to Paul Gawzner and Irene Gawzner,

jointly, together with the costs of the action and

costs on appeal, if any, not satisfied by the existing

bond heretofore filed herein by the undersigned;

Pursuant to Rule 8(c) of the Local Rules of this

Court, in case of the [275] default or contumacy on

the part of the undersigned as principal and surety,

this Court may, upon notice to the undersigned of

not less than ten (10) days, proceed summarily and

render judgment against him in accordance with

the obligation herein contained and assumed by him

and may award execution thereon.

Dated: 6/29, 1949.

/s/ LEO LEBENBAUM.

State of California,

County of Santa Barbara—ss.

On this 29th day of June, 1949, before me, a

Notary Public in and for said County and State,

duly commissioned and sworn, personally appeared

Leo Lebenbaum, known to me to be the person

whose name is subscribed to the within Personal

Stay Bond, and acknowledged to me that he

executed the same.
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Witness my hand and seal the day and year first

above written.

[Notarial Seal]

/s/ HENRY C. EAY,

Notary Public in and for said County and State.

My Commission Expires Feb. 2, 1953.

Approved as to form:

HILL, MORGAN & FARRER,
By /s/ STANLEY S. BURRILL.

Examined and recommended for approval as

provided in Rule 8, this 5th day of July, 1949.

/s/ IRL I). BRETT,
Attorney.

I hereby approve the foregoing this 5th day of

July, 1949.

/s/ JACOB WEINBERGER,
United States District Judge.

[Endorsed]: Filed July 5, 1949. [276]

[Title of District Court and Cause.]

I
STIPULATION AND ORDER FOR EXTEN-

[

SIGN OF TIME FOR FILING RECORDS
ON APPEAL AND DOCKETING APPEALS

This Court having heretofore made its order in

the above entitled action extending time for filing

records on appeal and docketing appeals to and

including July 7, 1949, and the parties hereto find-

ing that additional time will be required by them

to file said records and docket said appeals, owing

to the complexity of the matters involved, and
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this Court having the power, pursuant to Rule 73(g)

of the Federal Rules of Civil Procedure, to extend

the time for filing defendants' respective records

on appeal and docketing their respective appeals

for a period of ninety days from the date of filing

the first notice of appeal, which said date was April

28, 1949, and ninety days thereafter being July

27, 1949.

Now, Therefore, It Is Hereby Stipulated by and

between defendants Paul Gawzner and Irene Gawz-

ner and defendant Leo Lebenbaum, through their

respective counsel, that the time for filing their

respective records on appeal and for docketing

their respective appeals to the Circuit Court of

Appeals for the Ninth Circuit be extended to and

including July 27, 1949, and said defendants re-

spectfully request that the Court's order issue ac-

cordingly.

Dated: June 29, 1949.

HILL, MORGAN & FARRER,
and STANLEY S. BURRILL,

By /s/ ROBERT NIBLEY,

Attorneys for Defendants

Paul Gawzner and

Irene Gawzner.

PAUL R. COTE,
By /s/ PAUL R. COTE,

Attorney for Defendant

Leo Lebenbaum.
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Good cause appearing therefor, It Is Hereby

Ordered that the time within which defendants Paul

Gawzner and Irene Gakzner and defendant Leo

Lebenbaum may file their respective records on

appeal and docket their respective appeals herein

with the Circuit Court of Appeals for the Ninth

Circuit be and the same is hereby extended to and

including July 27, 1949. This order is made before

the expiration of the period for filing and docket-

ing as extended by a previous order.

Dated: This 5th day of July, 1949.

/s/ JACOB WEINBERGER,
Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed July 5, 1949. [278]

[Title of District Court and Cause.]

JOINT DESIGNATION AND STIPULATION
FOR TRANSCRIPT OF RECORD

To the Clerk of the Above Entitled Court:

The defendants Paul Gawzner and Irene Gawzner

and the defendant Leo Lebenbaum join in this Des-

ignation and Stipulation for the preparation of

the transcript of the record on appeal in said cause

and You Are Hereby Requested and Directed to

prepare a transcript of the record in said cause

and certify the same to the Clerk of the United

States Court of Appeals for the Ninth Circuit at
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San Francisco, California, duly authenticated pur-

suant to the appeal of the defendants Paul Gawzner

and Irene Gawzner and the cross appeal of the

defendant Leo Lebenbaum in said cause, said tran-

script to be prepared in accordance with law and

any rules of court applicable thereto.

It Is Hereby Stipulated and Agreed by and be-

tween defendants and appellants Paul Gawzner and

Irene Gawzner and defendant and cross appellant

Leo Lebenbaum in the above entitled cause, by and

through their respective attorneys of record, that

there shall be included in the record and transcript

on the appeal of the defendants and appellants Paul

Gawzner and Irene Gawzner and on the appeal of

the defendant and cross appellant Leo Lebenbaum

to the United States Court of Appeals for the Ninth

Circuit from the Judgment of the above entitled

District Court in the above entitled action entered

therein on April 15, 1949, the following parts of

the record, proceedings and evidence in said action,

which are hereby designated to be included and

and shall be included in and constitute the record

on appeal of both the defendants and appellants

Paul Gawzner and Irene Gawzner and the defendant

and cross appellant Leo Lebebaum in said cause,

to wit: [281]

1. Agreed Statement of Facts attached hereto

as Exhibit A.

2. Third Amended Complaint in Condemnation,

without inventory of personal property, (filed Oc-

tober 23, 1946).

3. Notice of Motion to File Answer to Third

Amended Complaint and Cross Complaint.
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4. Answer of Paul Gawzner and Irene Gawzner

to Third Amended Complaint and Cross Complaint,

without Exhibits A, C and D, (filed March 18, 1947).

5. Answer of Defendant Leo Lebenbaum to Sec-

ond Amended Complaint, without Exhibit A, (filed

November 6, 1945).

6. Order to Deposit Funds in the Amount of

$52,693.55 under Military Appropriations Act (filed

March 22, 1945).

7. Memorandum of Conclusions by Honorable

Judge Hollzer dated June 30, 1945.

8. Notice of Motion for an Order Directing the

Plaintiff to Deliver Possession of Premises to De-

fendant Leo Lebenbaum filed December 28, 1945.

9. Notice of Opposition to Order Directing the

Plaintiff to Deliver Possession of the Premises to

the Defendant Leo Lebenbaum filed January 2, 1946.

10. Notice of Motion for an Order Excluding

Certain Defendants from Participation in Trial

Proceedings filed December 28, 1945.

11. Notice of Motion for an Order Releasing De-

posited Funds filed December 28, 1945.

12. Notice of Opposition to Order Releasing De- i

posited Funds filed January 2, 1946.

13. Memorandum of Conclusions by Honorable

Jacob Weinberger dated April 30, 1946.

14. Minute Order of Honorable Jacob Wein-

berger April 30, 1946.

15. Stipulation between United States of Amer-

ica and Leo Lebenbaum in Re Surrender of Posses-

sion of Miraraar Hotel, filed June 17, 1946.
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16. Receipt for possession of premises executed

by Leo Lebenbauiri on Juti(> 17, 194G.

17. Stipulation ])(?tween United States of Amer-

ica and Paul Gawzner and Irene Gawzner re Sur-

render of Possession of Portion of Property taken

by the United States filed July 10, 1946.

18. Receij)t for Possession of Promises executed

by Paul Gawzner and Irene Gawzner filed Septem-

ber 13, 1946.

19. Stipulation re Withdrawal of Funds on De-

posit filed August 3, 1946.

20. Petition for Withdrawal of Funds on De-

posit filed August 29, 1946.

21. Responsive Statement of Plaintiff in Con-

nection with Defendants' Petition for Withdrawal

of Funds on Deposit filed August 29, 1946.

22. Stipulation for Judgment filed November

26, 1946.

23. Judgment and Decree in Condemnation filed

November 26, 1946.

24. Stipulation and Assignment of Interest in

Award filed December 12, 1946.

25. Stipulation re Payment of Portion of Award
and Order for Payment of Funds on Deposit with

the Registry of the Court filed June 6, 1947.

26. All testimony and proceedmgs at all hear-

ings, proceedings and trial on issues between de-

fendants Paul Gaw^zner and Irene Gawzner and

defendant Leo Lebenbaimi ])re]uired b.y the official

reports and being transcripts of the proceedings

occurring on the following days:
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January 17, 1947—pages 1 to 101 inclusive.

February 28, 1917—pages 1 to 18 inclusive.

Marcli 18, 19, 20, 1947—pages 1 to 258 inclusive.

March 21, 1947—pages 259 to 340 inclusive.

April 25, 1947—pages 1 to 59 inclusive.

May 12, 1947—pages 1 to 22 inclusive.

June 6, 1947—pages 1 to 24 inclusive.

August 14, 1947—pages 1 to 38 inclusive.

October 22, 1947—pages 1 to 84 inclusive.

January 23, 1948—pages 1 to 5 inclusive.

27. Stipulation as to Record on Appeal.

28. Defendants Gawzner Exhibit 1 (Lease).

29. Defendants Gawzner Exhibit 2 (Notice of

termination).

30. Defendants Gawzner Exhibit 3 (Map).

31. Defendant Lebenbaum's Exhibit A (Hor-

wath & Horwath report).

32. Defendant Lebenbaum's Exhibit B (Pette-

grew report).

33. Memorandum of Conclusions filed August

25, 1948.

34. Minute Order of September 20, 1948, Nunc

pro tunc as of August 25, 1948.

35. Findings of Fact and Conclusions of Law
upon Distribution of Award provided for by Judg-

ment and Decree in Condemnation Proposed and

Requested by Defendants Paul Gawzner and Irene

Gawzner filed September 27, 1948.

36. Letter dated October 6, 1948, addressed to

Honorable Jacob Weinberger, Judge of United

States District Court, executed by Paul R. Cote
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and ThoR. H. Hoarn by Thos. H. Hearn re pro-

posed Findings. [285]

37. Letter dated October 13, 1948, addressed to

Honorable Jacob Weinberger, Judge of United

States District Court, executed by Stanley S. Bur-

rill of Hill, Morgan & Farrer re proposed findings.

38. Findings of Fact and Conclusion of Law
dated April 15, 1949.

39. Judgment upon Distribution of Award pro-

vided for by Judgment and Decree in Condemna-

tion.

40. Notice of Appeal filed April 28, 1949, by de-

fendants Paul Gawzner and Irene Gawzner.

41. Supersedeas and Cost Bond filed on behalf

of defendants and appellants Paul Gawzner and

Irene Gawzner and Approval of Supersedeas and

Cost Bond.

42. Notice of Appeal filed May 16, 1949, by de-

fendant Leo Lebenbaum.

43. Cost Bond executed by Pacific Indemnity

Company on behalf of defendant Leo Lebenbaum.

44. Stay Bond on Appeal filed by defendant Leo

Lebenbaum.

45. Stipulation and Order for Extension of Time

for Filing Records on Appeal and Docketing Ap-

peals, filed June 7, 1949.

46. Stipulation and Order for Extension of Time

for Filing Records on Appeal and Docketing Ap-

peals, filed July 5, 1949.

47. Appellants Paul Gawzner and Irene Gawz-

ner Concise Statement of the Points on which said

appellants intend to Rely on Appeal.
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48. Cross appellant Leo Lebenbaum Statement

of Points on wbich said Cross Appellant intends

to Rely on Appeal.

49. This Designation and Stipulation.

Dated: July 20, 1949.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL,

By /s/ STANLEY S. BURRILL,

Attorneys for defendants and

appellants Paul Gawzner

and Irene Gawzner.

PAUL R. COTE,

By /s/ PAUL R. COTE,

Attorneys for defendant

and cross appellant

Leo Lebenbaum. [287]

(Exhibit A to Joint Designation and Stipulation)

AGREED STATEMENT OF CERTAIN FACTS

It Is Stipulated and Agreed by and between de-
|

fendants and api:>el]ants Paul Gawzner and Irene

Gawzner and defendant and cross appellant Leo

Lebenbaum through their respective counsel that

the record discloses the following facts by docu-

ments which are not designated separately in the

designation of the record and, for the purposes of

abbreviation, only the pertinent facts are supplied:

1. On July 10, 1944, the United States of Amer-

ica instituted this action by filing a Complaint in
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Condemnation substantially in the form of the

Third Amended Complaint (set forth in the record

in full and referred to as designation number 2),

except that said original complaint sought to ac-

quire the property involved for a term of years

ending June 30, 1945, extendible for yearly periods

thereafter during the then existing national emer-

gency at the election of the United States of Amer-

ica, notice of such election to be filed in the within

"proceedings at least thirty days prior to the end

of the term thereby taken or subsequent extensions

thereof.

2. Possession of the premises involved v^^as taken

by the United States of America without court order

pursuant to the provisions of the Second War Pow-

ers Act (Public Law 507—77th Congress) on July

10, 1944, at 1:00 o'clock P.M.

3. Answers were filed to the original complaint

by defendants Paul Gawzner and Irene Gawzner

and by defendant Leo Lebenbaum.

4. On April 10, 1945, pursuant to leave of Court,

the United States of America filed an Amended
Complaint in substantially the form of the original

Complaint except that there was added thereto as

Exhibit A a complete and detailed list and descrip-

tion of all personal property, the use of which was

condemned and taken by the said United States of

America; that said exhibit consisted of 130 pages

of detailed listed articles constituting the furnish-

ings and equipment of said hotel. [289]

5. By stipulation of the parties the respective
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answers of said defendants to the original Com-

plaint were deemed to be answers to the Amended

Complaint.

6. On May 24, 1945, the United States of Amer-

ica filed in the within cause its election to renew

for an additional period of one year its right to

the exclusive use and possession of the property

acquired in the above entitled proceedings, i.e.,

from July 10, 1945 to July 10, 1946.

7. On October 29, 1945, pursuant to leave of

Court, the United States of America filed a Second

Amended Complaint in substantially the form of

the Amended Complaint except that the term for

which the property involved was taken was made

certain, to wit, for a term of years commencing

July 10, 1944, and ending November 20, 1945.

8. Said defendants filed their respective answers

to the Second Amended Complaint.

9. The defendants Paul Gawzner and Irene

Gawzner opposed the motion of the defendant Leo

Lebenbaum for an Order Excluding the Defendants

Gawzner from Participation in Trial Proceedings.

The Notice of said Motion is Designation number 10.

10. On October 23, 1946, pursuant to leave of

Court, the United States of America filed a Third

Amended Complaint in substantially the form of

the Second Amended Complaint except that the

term was made certain to cover the entire period

that the property was actually in possession of
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tho United States of America, i.e., from July 10,

1944, to June 1, 1946. Said Third Amended Com-

plaint is Designation number 2.

n. Prior to the Judgment and Decree in Con-

demnation entered November 26, 1946, the United

States of America exercised its option pursuant to

law requiring the defendants to join in their de-

fense against the plaintiff so that all rental value

and damages would be fixed as a unit regardless

of the respective rights of the defendants in and

to the award. The Court approved and authorized

such procedure. [291]

12. During the trial of the distribution of the

award between the defendants Paul Gawzner and

Irene Gawzner and the defendant Leo Lebenbaum,

it was stipulated by said parties that the answer

of defendant Leo Lebenbaum to the Second

Amended Complaint was deemed to })e the Answer

of said defendant to the Third Amended Complaint

and so ordered by the Court. Said Answer is desig-

nation number 5.

13. Defendants Paul Gawzner and Irene Gawz-

ner filed their Answer to the Third Amended Com-
plaint and lodged their Cross Complaint. This An-

swer and the Cross Complaint are designation num-

ber 4. The Court permitted the filing of Paragraphs

1, 2, 3, 23, 24, 25, 26 and 27 of the Cross Com-
plaint to he deemed a pa^'t of the Answer of said

Defendants Paul Gawzner and Irene Gawzner. The

Court did not permit the filing of Paragraphs 4, 5,

21 and 22 of the Cross Complaint.
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The Court likewise refused permission to file

ParagTai:)lis 6 to 22, inclusive, of said Cross Com-

plaint, but the defendants Paul Gawzner and Irene

Crawzner do not now predicate error on such refusal.

14. On March 22, 1945, the United States of

America petitioned the trial court for leave to

deposit as estimated compensation the sum of $52,-

693.55. On the same date the trial court ordered

and allowed such deposit. Said order is set out

in the record. (Designation number 6.) On March

23, 1945, said sum of $52,693.55 was deposited in

the registry of the court.

15. On April 18, 1945, pursuant to a stipulation

of all parties and order of the trial court the sum

of $1,594.02 was paid to defendants Gawzner for

taxes paid by them and as a credit upon any moneys

to which they should be awarded herein by judg-

ment.

16. On November 2, 1945, the United States of

America petitioned the trial court for leave to

deposit as estimated compensation the sum of $13,-

500. Said petition was granted on November 19,

1945, and said sum of $13,500 was deposited in the

registry of the court on November 20, 1945.

17. On December 27, 1945, the United States of

America petitioned the trial court for leave to de-

posit as estimated compensation the sum of $7500.

Said petition was granted on January 18, 1946, and

said sum of $7500 was deposited in the registry of

the court on April 25, 1946. [293]
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18. On January 3, 1947, the United States of

America deposited tlie deficiency in the judgment

dated November 26, 1946, in the sum of $129,634.22

in the registry of the court.

19. On October 21, 1946, the Court denied the

Petition for Withdrawal of Funds on Deposit (Des-

ignation number 20) without prejudice pursuant

to consent of all appellants.

20. The United States of America offset the

sum of $1672.23 against an indebtedness due it

from cross appellant Leo Lebenbaum in the Judg-

ment of November 26, 1946 (Designation number

23) and said sum has been credited to him in the

Judgment dated April 15, 1949 (Designation num-

ber 39).

21. Both appellants Gawzner and appellant Le-

benbaum had other attorneys for whom their pres-

ent attorneys were regularly substituted.

22. The moneys ordered distributed for restora-

tion by the order dated June 6, 1947 (Designation

number 25) were disbursed to and received by the

respective parties in the amounts therein stated

and their receipts and partial satisfactions have

been filed. [294]

23. In addition to the moneys paid by the

United States of America pursuant to the Judg-
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ment dated NoTember 26, 1946. it relinquished

and left thereon improTements and equipment wMch

it had Greeted and installed on the leased premises

daring its oceopaney.

Dated: July 20. 1949.

HILL. MOROAX .t FARRER
and STA^HLEY S. BFRRrLL,

By /s/ STA>rLEY S. BFRRILL,

Attorneys for defendants and

appellants Paid Gawzner

and Irene Gawzner.

PAUL R. COTE.

By /s/ PAUL R. COTE,

Attorney for defendant

and cross appellant

Leo Lebenbaum.

[Endorsed]: Filed July 20. 1949.

[Title of District Court and Cause.]

RTTPrr ATTOV AS TO RECORD OX APPEAL

It Is Hereby Stipulated by and between defend-

ants and appellants Paul Gawzner and Irene Gawz-

ner and defendant and cross appellant Leo Leben-

baum through their respective counsel that the de:?i'j:-

nation of the record as jointly prepared :.
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by appellants and cross appellants constitutes the

complete record desired to be filed in the United

States Court of Appeals for the Ninth Circuit; and

It Is Further Stipulated that the stipulating

parties each have copies of the exhibits and of the

Reporter's transcripts of the proceedings, which

are described in said designation of the record and

that the Clerk's copies of each thereof, or the orig-

inals of each thereof, which ha^'e heretofore been

filed, may be transmitted to said Court of Appeals

in conformity with Rule 75 (o) of the Rules of

Civil Procedure for the United States District

Courts as adopted by Rule 11 of the United States

Court of Appeals for the Ninth Circuit.

Dated this 20th day of July, 1949.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL,

By /s/ STANLEY S. BURRILL,

Attorneys for defendants and

appellants Paul Gawzner

and Irene Gawzner.

PAUL R. COTE,
By /s/ PAUL R. COTE,

Attorney for defendant

and cross appellant

Leo Lebenbaum.

[Endorsed] : Filed July 20, 1949. [297]
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(e) The defendants and appellants Paul Gawz-

ner and Irene Gawzner as owners of the property

acquired by the plaintiff United States of America

were not awarded the reasonable value of the use

of said premises or the reasonable rental value

thereof.

(f ) The award to the defendant and cross appel-

lant Leo Lebenbaum was for his loss of business

and prospective profits.

(g) The award was divided between the defend-

ants on some ratio based upon the reasonable rental

or use value of the premises to the defendants and

appellants Paul Gawzner and Irene Gawzner, as

lessors, and the prospective profits of defendant

and cross appellant Leo Lebenbaum, as lessee.

(h) There is no competent evidence to support

such a division of said award.

5. The Court erred in holding in Finding num-

ber 17 that there was no evidence introduced as to

whether or not a portion of the fund remaining for

division, after the allocation of $91,296 for restora-

tion, was to include compensation for the time neces-

sary for restoration in that all issues as to restora-

tion were settled by stipulation of the parties.

6. The Court erred in holding in Finding num-

ber 18 that no evidence was introduced where]:>y

the Court could make a finding as to excess wear

and tear or excess costs of restoration in that all

issues as to restoration were settled by the parties

and the sum of $91,296 was the agreed amount for

restoration.
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7. The Court erred in holding in Finding num-

ber 19 that no evidence was introduced as to the

portion of the funds allocated to restoration which

were properly chargeable to each defendant in that

all divisions of the restoration fund were settled

by stipulation of the parties.

8. The Court erred in holding in Finding num-

ber 19 that as to some items, restoration was made

to an extent beyond that necessary to restore to the

same condition as of the beginning of the lease and,

therefore, not properly chargeable to restoration or

damage caused by the plaintiff in that the i)arties

agreed by stipulation that the sum of $91,296 was

the amount necessary for restoration. [302]

9. The Court erred in holding in Finding num-

ber 19 that there was no evidence from which the

Court could make a finding as to what portion of

the fmid was used or should have been used to re-

store the premises not covered by the lease in that

all divisions of the restoration fund were settled

by stipulation of the parties.

10. The Court erred in holdino; in Finding num-

ber 22 that the simi of $113,704 does not represent

a sum which can be found to be the compensation

for the use of said premises because the total judg-

ment of $205,000 had been depleted ,by an excess

amount for restoration, in that such finding is con-

trary to the evidence and contrary to the stipula-

tion of the parties.

11. The Court erred in considering in Finding

tiumber 27 the profits which the defendant and
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cross appellant Leo Lebenbaum, as lessee, received

or might receive from the operation of the hotel

business and the ratio of those profits to rental for

the premises.

12. The Court erred in making Finding number

28 in that the undisputed and uncontradicted tes-

timony is contrary to such finding.

13. The Court erred in making Finding number

29 in that the undisputed and uncontradicted evi-

dence is contrary to such finding.

14. The Court erred in admitting in evidence

over the objections of the defendants and appellants

Paul Gawzner and Irene Gawzner and in failing

to strike from the evidence defendant and cross

appellant Lebenbaum's Exhibits A and B.

15. The Court erred in admitting in evidence

over the objection of the defendants and appellants

Paul Gawzner and Irene Gawzner and in failing

to strike from the evidence testimony as to profits

of defendant and cross appellant Leo Lebenbaum

both past and prospective profits of the operation

of said hotel.

16. The Court erred in admitting in evidence

over the objection of the defendants and appellants

Paul Gawzner and Irene Gawzner and in failing to

strike from the evidence the testimony of the wit-

ness Lloyd S. Pettegrew produced by defendant

and cross appellant Leo Lebenbaum as to such past

and prospective profits of the operation of said

hotel.

17. The Court erred in refusing to the defend-
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ants and appellants Paul Gawzner and Irene Gavvz-

ner permission to file Paragrai)bs IV, V, XX and

XX J of their Cross Complaint and Exhibit B at-

tached thereto.

18. The Court erred in not signing the Findings

of Fact submitted b}^ the defendants and appellants

Paul Gawzner and Irene Gawzner.

HILL, MORGAN & FARRER
and STANLEY S. liURRILL,

By /s/ STANLEY S. BURRILL,

Attorneys for defendants and

appellants Paul Gawzner

and Irene Gawzner.

[Endorsed]: Filed July 20, 1949. [305]

[Title of District Court and Cause.]

STATEMENT OF POINTS ON APPEAL

Appellant, Leo Lebenbauni, submits the follow-

ing statement of points which he will rely upon

in his appeal:

1. The Court erred in failing to award to ap-

pellant, Leo Lebenbauni, the entire balance of the

funds in the registry, after deducting and ordering

paid to appellants Gawzner the sum due to them

for the Govermnent's use and occupancy of the

area not leased to Lebenbaum.

2. The Court erred iii not separately finding the

sum due appellants Gawzner for the Government's



274 Paul Gawzner, et al.

use and occupancy of the [306] area not leased to

Lebenbaum.

3. The Court erred in failing to find and decree

that appellants, by contracts, stipulations, judg-

ments and orders had completely abandoned the

measure of market value and just compensation

and had permanently fixed the sum of $113,704,00,

together with the value of the improvements left

by the Government and relinquished to the appel-

lants, as the compensation, other than restoration

damage, to be paid for rental.

4. The Court erred in denying Lebenbaum 's mo-

tion to exclude appellants Gawzner from participa-

tion in the trial proceedings, except as to the value

of the use and occupancy of the area not leased to

Lebenbaum.

5. The Court erred in refusing to find and de-

cree that its jurisdiction was limited to determin-

ing—

a) what interests the plaintiff had taken;

b) from whom they were taken;

c) what the appellants had fixed and agreed to

be the compensation for such taking, after they

had deducted and received their fixed and agreed

compensation for restoration;

d) who was entitled to such compensation.

6. The Court erred in refusing to find and de-

cree that it was without jurisdiction to try and de-

termine the contract rights of appellants Gawzner,

against appellants Lebenbaum, to collect rents under

the lease during the plaintiff's occupancy of the

leased premises, or to enforce payment thereof.
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7. If the Coiii't had jurisdiction to determine

and enforce payment of the rental due from Leb-

enbauni to Gawzners under the lease, during the

period of plaintiff's occuj)ancy of the leased prem-

ises, it should have found and decreed that such

rental was tlie minimum guarantee of $1500 per

month as provided in paragraph three of the lease.

8. The Court erred in overruling Lebenbaum's

objection to and in refusing to strike the answer

of the witness Edw. H. Allen, to the question seek-

ing his opinion as to the market or bonus value of

the lessee's interest in the lease from the Gawz-

ners to Lebenbaum.

9. The Court erred in overruling Lebenbaum's

objection to and in refusing to strike the answer

of the witness, Charles G. Frisbie, to the question

seeking his opinion as to the market or bonus value

of the lessee's interest in the lease from Gawzners

to Lebenbaum.

PAUL COTE.

By /s/ PAUL R. COTE,

Attorney for Defendant and

Appellant Leo Lebenbaum.

[Endorsed] : Filed July 20, 1949. [308]

DEFENDANTS' EXHIBIT NO. 1

Lease

This Lease, made and entered into this 15th day

of December, 1943, by and between Paul Gawzner
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and Irene Gawzner, husband and wife, of the

County of Santa Barbara, State of California, here-

inafter called the Lessors, and Leo Lebenbaum, of

Eureka, California, hereinafter called the Lessee.

Witnesseth

:

That the Lessors, for and in consideration of the

rents herein agreed to be paid by the Lessee, and

all the other covenants, conditions and agreements

herein agreed to be performed by said Lessee, do by

these presents lease, let and demise unto the Lessee, -

and the Lessee does hereby lease, hire and take of

and from said Lessors, for the term hereinafter

specified, that furnished hotel known as Miramar

Hotel and Bungalows, situated upon that certain

real property in El Montecito, County of Santa

Barbara, State of California, and particularly de-

scribed as follows, to-wit:

Parcel A: Beginning at the southeast corner \

of Jacob Oleson's land surveyed March 29,

1876 ; thence 1st north 1606 feet to the northeast

corner of aforementioned tract; 2nd, east 176.39

feet to the northwest corner of Dayton's land;

3rd, south 495 feet; thence 4th, east 293.81

feet; thence 5th, south 478.37 feet more or less

to a point in the center line of the Coast High-

way at the northwesterly corner of Parcel Two

as described in deed to Paul Gawzner recorded

in Book 484 of Official Records of said County

at page 4; thence 6th, north 70°16' west along

the center line of said Coast Highway 23.70
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feet; thence south 0°27' west 327.38 feet to the

beginning of a curve to the right having a cen-

tral angle of 83°01' and a radius of 40 feet;

thence along said curve a distance of 57.96 feet

to the beginning of a tangent to said curve;

thence along said tangent south 83°28' west

202.70 feet; thence south 4°03' east to a point

in the soutlierly line of Parcel Four of the

above mentioned Gawzner deed; thence west-

erly along said southerly line of Parcel Four

to the point of beginning.

Excepting, however, all that portion thereof

lying north of the center line of the Coast

Highway as now located.

Also Excepting that portion thereof lying

within the lines of the strip of land known as

the Southern Pacific right of way.

Also Excepting that portion thereof, if any,

included within the lines of the tract of land

quitclaimed to David S. Cook, Sr., by Emmel-

ine Doulton, by deed dated December 19, 1903

and recorded in Book 98, at page 86 of Deeds,

records of said County.

Also Excepting therefrom that portion there-

of covered by that certain deed from Paul

Gawzner, et ux, to the State of California,

recorded in Book 552, at Page 275, Ojfficial

Records of Santa Barbara County, California.

Parcel B : Lots 8, 9, 12, 19, 20, 21, 22, 23 and
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24 of Ocean Side subdivision, in said County

of Santa Barbara, State of California, accord-

ing to the map thereof recorded in Book 1, at

page 29 of Maps and Surveys in the office of

the County Recorder of said County and the

following described portion of Lot 13 of said

subdivision

:

Beginning at the southeasterly corner of said

Lot 13 in the center of Ocean Avenue; thence

west along the south line of said Lot 13, 240.24

feet more or less to the southwesterly corner

thereof; thence north along the west line of

said lot 6.42 feet ; thence east 138.54 feet ; thence

south 77°39' east 14.02 feet; thence east 88.0

feet to a point in the easterly line of said lot

in the center of Ocean Avenue; thence south

along said east line 3.42 feet to the point of

beginning.

Excepting from said Lots 21, 22 and 23, the

westerly twenty feet thereof, as reserved "for

road purposes" in the deed from Elizabeth A.

Humphry, et al, to Harriet Dorr Doulton, dated

March 27, 1899 and recorded in Book QQ^ at

page 427 of Deeds, records of said County.

Also Excepting from said Lot 24, the south-

erly and westerly twenty feet thereof, as re-

served ''for road purposes" in the deed from

Elizabeth A. Humphry, et al, to Mrs. H. M. A.

Postley, dated January 31, 1899 and recorded in
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Book 66, at page 1'.) of Deeds, records of said

County.

Also Excepting from said Lots 19 and 20 the

portions thereof covered by that certain deed

from Paul Gawzner, et ux, to the State of

California, recorded in Book 552, at page 275,

Official Records of Santa Barbara County,

California.

Parcel C: Beginning at a point on the east-

erly line of Parcel Two as described in deed to

Paul Gawzner recorded in Book 484 of Official

Records of said County at page 4 said point

being distant thereon south 0°32'30" west 232.10

feet from the northeasterly corner thereof;

thence along said easterly line of Parcel Two
south 0°32'30" west 96.12 feet to the south-

easterly corner thereof; thence along the south-

erly line of said Parcel Two north 88°55' west

80.03 feet to the beginning of a curve to the

right having a central angle of 89°22' and a

radius of 25 feet; thence along said curve 38.99

feet to the beginning of a tangent to said curve

;

thence along said tangent north 0°27' east 51.10

feet; thence south 89°33' east 88.0 feet; thence

north 0°27' east 19.0 feet; thence south 89°33'

east 16.91 feet to the point of beginning.

Parcel D : A right of wa}' for road purposes

for the benefit of the lands described in Par-

cels A, B and C above, over the following land:

Begimiing at the northwesterly corner of
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Parcel Two as described in the above mentioned

Gawzner deed said corner being on the center

line of the Coast Highway; thence along said

center line north 70°16' west 23.70 feet; thence

south 0°27' west 327.38 feet; thence south 89°33'

east 30.0 feet; thence north 0°27' east 316.88

feet to a point in the center line of the Coast

Highway; thence along said center line north

70°16' west 8.08 feet to the point of beginning;

including all of the improvements situated upon

said property and all of the furniture, furnishings,

tools, implements and other personal property used

in the operation of said hotel, including, but without

limiting the generality of the foregoing, all of the

personal property included in that certain inventory

and appraisal made by Fidelity Appraisal Com-

pany (West) currently herewith, copies of which

are in the possession of the respective parties here-

to and identified by their signatures, and which

inventory by such reference is made a part hereof

as though annexed hereto, and herein said parties

do mutually agree as follows

:

One: Term. That the term of this lease shall be

five (5) years and fifteen (15) days and shall com-

mence on the 15th day of December, 1943, and end

on the 31st day of December, 1948; provided, how-

ever, that Lessee shall have, and he is hereby given,

the option of renewing the lease upon the same

terms as are herein set forth for an additional

term of five (5) years, such option to bo exercised
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on or before June 30, 1948, by notice in writing to

said Lessors, and failui-c; to give such written notice

within such time shall constitute a waiver of such

option of renewal.

Two : Use Of Premises. Said premises are hereby

lot and they shall be used by Lessee only for the

j)urpose of carrying on the business of operating a

hotel, with a cafe, bar and restaurant, and all of

the other usual activities of hotels or resorts gen-

erally, including the operation of beach facilities,

and the same shall be continuously operated as such

under the name of "Miramar Hotel and Bunga-

lows" or some other name featuring the word

"Miramar."

Three: Rent. Said Lessee shall pay no rent for

the balance of the month of December, 1943, but

commencing with January 1, 1944, said Lessee shall

pay to said Lessors as rent for said premises the

following percentages of the gross business done

on said leased premises as follows:

(a) Thirty-five (35) per cent of the gross busi-

ness from the rental of cottages, rooms, cabanas,

lockers and beach privileges.

(b) Fifteen (15) per cent of the gross business

from the sale of beer, wine and liquor, including

soft drinks.

(e) Five (5) per cent of the gross business from

the sale of all food.

Provided, however, that Lessee shall guarantee to

said Lessors a minimum rental of One Thousand
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Five Hundred Dollars ($1500.00) per month. Said

rentals shall be payable as follows: The minimum

guaranteed rental of One Thousand Five Hundred

Dollars (|1500.00) shall be paid monthly in advance

on the first day of each and every month of said

term, commencing February 1, 1944, (receipt being

hereby acknowledged of the sum of $1500.00 cover-

ing the guaranteed rental for the month of January,

1944), subject to the averaging of the percentage

rentals above provided for as follows: on or before

the 10th day of each month, commencing with the

10th day of February, 1944, the percentages of the

gross business above provided for the joreceding

month shall be computed and if such percentage^

rental shall be in excess of the One Thousand Five

Himdred Dollars ($1500.00) guaranteed rental paid

for the preceding month, said excess shall be paid

to said Lessors forthwith. If, however, the amount

paid by Lessee to Lessors as rental for any month,

including both the guaranteed rental and the per-

centage rental, shall exceed One Thousand Five

Hundred Dollars ($1500.00), the excess over said

guaranteed rental may be applied by Lessee as a

credit on the minimum guaranteed rental for any

subsequent month or months in the same calendar

year in which the percentage rental for that month

or months is less than One Thousand Five Hundred

Dollars ($1500.00) and if in any month the guar-

anteed rental shall exceed the amount of percentage

rental, then the amount of such excess may be de-
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ducted and retained by Lessee from the amount of

percentage rental payable to Lessors in any subse-

quent month or months in the same calendar year in

which and to the extent the amount oP percentage

rental exceeds One Thousand Five Hundred Dollars

($1500.00), to the end that said Lessee shall not pay

more rental for any year of the term of said lease,

nor shall said Lessors receive less for any such year,

than Eighteen Thousand Dollars ($18,000.00) or the

j)ercentages of gross business done during the year,

as above provided, whichever is greater. If during

any calendar year the percentage rental payable

hereimder shall reach the sum of Forty-Five Thou-

sand Dollars ($45,000.00), the percentages of gross

business thereafter payable as rent for the balance

of said calendar year shall be reduced to the follow-

ing:

(a) Thirty (30) i)er cent of the gross busi-

ness from the rental of cottages, rooms, cabanas,

lockers and beach privileges.

(b) Ten (10) per cent of the gross business

from the sale of beer, wine and liquor, includ-

ing soft drinks.

(c) Five (5) per cent of the gross business

from the sale of food.

In computing the percentages of gross business

as above provided, any and all sales or direct taxes

now imposed by the State or Federal Government

on commodities or ser^dces sold or furnished by

Lessee in the operation of said hotel, as well as any
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additional or other sales or similar taxes that may

be hereinafter imposed by the State, Federal or

any mmiicipal government, and which are charged

directly to the patron or customer and not absorbed

by the Lessee, shall be deducted from gross busi-

ness before the making of such computation.

In connection with the percentage rentals, it is

agreed that if Lessee shall lease any rooms in said

hotel on the so-called "American Plan" or with

meals included in the quoted rate, no more than

Three Dollars ($3.00) per person per day shall, as

between the Lessors and Lessee hereunder, be allo-

cated for food; provided, however, that either

Lessors or Lessee may request a revision in said

allocation by notice to the auditor hereinafter speci-

fied, whose decision shall be final and binding.

Further, all credit losses shall be borne by Lessee

and shall not reduce the percentage rental above

provided. Further in this connection, complimen-

tary accommodations furnished by Lessee to the

trade shall not be considered in computing such per- ,g

centage rentals. 1
Said Lessee shall keep his hotel accounting in

accordance with the hotel accounting system of

Messrs. Horworth & Horworth, auditors, or such

other system as may be approved by the parties

hereto, and shall keep and maintain adequate books

of account showing the totals of all gross business

done on said premises and shall, on or before the

10th day of each and everj^ month, furnish to said
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Lessors adequate statements showing said gross

business, divided in accordance with the schedule

of rental above specified. Likewise, a complete

audit shall be liad of the books of account of said

Lessee, on a quarterly basis, commencing March 31,

1944, made by said Horworth & Horworth, or other

independent auditors satisfactory to the parties

hereto, the expense of which audits shall be borne

by Lessee. Further in this connection, Lessee shall

furnish Lessors with a daily report of business done

by him in sair hotel.

Four: Possession. Possession of said premises

shall be delivered to said Lessee on midnight of

December 15, 1943.

Five: Repairs. Lessors covenant and agree to

keep the roof, foundations, structural supports and

outer walls of all buildings on said leased premises,

exclusive of plate glass or other windows, in good

order and repair and properly painted, and all other

costs, charges and expenses of upkeep, repair and

replacement of said leased property, including the

care of lawns, flowers, shrubbery and trees, shall

be at the sole cost, charge and expense of Lessee.

Lessors' obligation so to keep in repair the roof

and outer walls shall only come into being upon

receiving written notification from Lessee that such

repairs are needed, and Lessors shall have a reason-

able time thereafter in which to make such repairs.

Six: Lnprovement Fund. That as a further con-

sideration for this lease. Lessee shall forthvrith and
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contemporaneously with the execution hereof de-

posit the sum of Twenty Thousand Dollars ($20,-

000.00) with County National Bank and Trust Com-

pany of Santa Barbara to be drawn upon jointly

by the parties hereto for the making of permanent

improvements upon said leased j^remises as agreed

upon by said parties. In this connection, it is the

intention of said parties that all of said fund shall

be used and invested in said leased premises as soon

after the commencement of the term hereof as pos-

sible, to the end that such improvements shall in-

crease the income producing possibilities of said

leased premises, but any delay in the making of

such improvements and investments of said fund

shall not free said fund from the primary purpose

contemplated by this paragraph. Further in this

connection, the parties now contemplate the moving

of certain cottages from one location to another on

said leased premises and the making of various

improvements to the beach forming a part of said

leased premises, including the building of cabanas,

and the making of other income producing improve-

ments and additions, but realize that certain of

said improvements may not now be made because of

the rules and regulations of the Office of Price

Administration, the War Labor Board and other

Federal agencies. However, at such time or times

as, and as soon as, the improvements contemplated

and proposed from time to time by Lessors, and

approved by Lessee, can be made, the same shall be

I

I
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made from said fund so above created in the name

of said Lessee but under the supervision of said

Lessors. Any and all improvements placed upon

said leased premises pursuant to this paragraph

shall become the property of said Lessors as though

existing and in being on said leased premises at the

commencement of the term hereof. Any balance in

said account from time to time not theretofore ex-

pended for improvements upon said leased premises

shall be maintained in said account as security to

said Lessors for the performance of the terms of

this lease by Lessee; but should said Lessors sell

said leased premises prior to the date that the whole

of said fund has been invested in said premises,

any part remaining unspent at the time of such sale

shall revert to Lessee free of any obligation here-

under. Any part of said fund not used for im-

provements upon said premises during the term of

this lease, provided said premises have not been

sold by said Lessors, shall revert to and become

the property of Lessors, to all intents and purposes

as though the same had been paid as an additional

rental for the execution of this lease.

Seven: Furnishings Replacement Finul. That as

a further consideration for said lease, said Lessee

shall monthly, commencing with February, 1944,

covering the business done in the month of January,

1944, and monthly thereafter during each and every

month of said term, deposit into a special account
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with County National Bank and Trust Company

of Santa Barbara in the names of himself and

Lessors three (3) per cent of the gross business

from the rental of cottages, rooms, cabanas, lockers

and beach jDrivileges and from the sale of beer,

wine and liquor, including soft drinks, but less

sales tax as provided in Paragraph Three hereof,

done by him the preceding month, as a fund for

the replacement of furnishings, furniture, carpets,

heaters and/or all other personal property covered

by this lease
;
provided, however, that not more than

Three Thousand Dollars ($3000.00) per calendar

year shall be required to be placed in said fund.

In this connection, in addition to the obligation to

maintain and repair imposed on Lessee in Para-

graph Five hereof, it is the intention of the parties

that said Lessee shall maintain all of the furniture,

furnishings and personal property leased hereby in

the same condition as the same were in at the com-

mencement of the term, and, to that end, as any of

said personal property shall, by use or otherwise,

be rendered unrepairable, the same shall be replaced

from said fund so created, to the end that, upon

the termination of this lease, said Lessors shall

receive back furniture, furnishings and other per-

sonal property of as good character and value as the

same is in at the commencement of this lease. Any
and all withdrawals upon such fund shall be made

by all the parties hereto but said Lessee shall not

unreasonably withhold his consent to the replace-
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ment and renewal of any articles of personal prop-

erty suggest(^d for renewal by said Lessors. Any

and all personal projierty j)urcliased pursuant to

the terms of this paragraph shall be and remain

the property of said Lessors, to all intents and

purposes as though in existence at the time of the

execution of this lease, and any such renew^als or

replacements shall be sul)ject to tlie obligation of

said Lessee to maintain and repair, or further re-

place, pursuant to this paragraph. Upon the termi-

nation of this lease, any and all of said fund so

remaining that shall not have theretofore been used

for the repair and replacement of personal property

covered by this lease shall be used to pro])erly

repair and restore said personal property to the

state it was in at the commencement of the term

hereunder, and any balance then remaining shall

revert to and become the property of Lessee, sub-

ject to the adjustment of any indebtedness from

said Lessee to said Lessors.

In connection with the expenditures of the fund

provided for in Paragraph Six, it is contemplated

that, as various improvements are made, Lessee

will be required to provide furniture and furnish-

ings for use therein. Such furniture and furnish-

ings shall be provided by Lessee from his own

fmids, separate from either the fund provided for

in Paragraph Six or the fund provided for in this

Paragraph Seven, but shall remain on and become
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the property of Lessors on the termination of this

lease. Further in this connection, it is the intention

of the parties that additions of furniture or fur-

nishings to the hotel facilities now available, but

not those subsequently erected, shall be made from

the fund provided for in this Paragraph Seven.

Eight : Garage. It is understood that Lessors own

a garage building adjoining on the south and east

the property covered by this lease. While said

lease does not cover said garage, said Lessors an-

ticipate that, until they shall elect to improve or

otherwise use said garage building, the same may

be used by Lessee rent free for the use of guests

of said hotel. In the event said Lessors shall elect

to improve and alter said garage building, so that

the same may be used as a motion picture theatre,

bowling alley, billiard hall, pool room, card room

or any other type of amusement center, then they

shall, as part of such improvement, so alter the

basement of said garage building that the same may
be used as a garage, and said basement shall, from

that time on, be available to said Lessee rent free

for the storage of cars of his guests in said hotel,

and, at the request of Lessee, will at that time, by

X^roper instrument in writing, be made a part of

the premises covered by this lease. Said Lessors

shall be free to operate, lease or contract for the use

of the main floor of said garage building after such

improvement, provided, however, that any business

conducted therein shall not, either directly or in-
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directly, compete witli the business operated by

Lessee pursuant to this lease and shall be operated

in such a manner as not to be detrimental to the

general neighborhood or to the business conducted

by Ijessee pursuant to this lease.

Nine: Public Utility Charges And Other Bills.

Said Lessee covenants, promises and agrees to pay

all charges or rates for water, gas, power, electricity

or other public utilities used or consumed in or

about said premises; and also agrees to pay

])rompt]y all accounts incurred by him in the oper-

ation of said leased premises.

Ten: Condemnation. The Lessee has heretofore

been informed and knows that the State of Cali-

fornia has heretofore acquired from Lessors, by

deed recorded in Book 552, Page 275, Official Rec-

ords of Santa Barbara, County, California, and is

the owner of, a strip of land adjoining U. S. High-

way 101 which is presently being used by Lessors

for hotel purposes but which may ultimately be put

to highway uses by the State of California. In the

event the State of California or the County of Santa

Barbara or any other j)ublic body shall be condem-

nation acquire any additional portion of said leased

premises for highway or other jniblic purpose, the

amount of the award in any such condemnation

suit shall belong solely to tlie Lessors, but Lessors

shall pay any and all assessments levied in any

such condemnation proceeding. In the event any

such condemnation suit shall include any buildings
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upon said leased premises, said Lessors, at tlieir

sole cost and expense, shall relocate the same upon

said leased premises in some place mutually agree-

able. Further in this connection, should the effect of

such condemnation be such as to reduce the rentable

rooms in said hotel by fifty (50) per cent, or to

preclude the subsequent use of the beach forming

part of the leased premises, then either party to

this lease may terminate the same on thirty (30)

days' written notice to the other.

Eleven: Destruction Of Premises. If fire, earth-

quake or other casualty shall destroy or damage

the improvements on said leased premises, the par-

ties agree:

(a) That if such destruction or damage

shall be minor in nature, Lessors shall, as soon

as the insurance money is available, promptly

repair the same and Lessee shall be entitled to

no rebate of rent during such repair period.

(b) That if such destruction or damage

shall destroy, damage or render unfit for occu-

pancy less than fifty (50) per cent of the rent-

able rooms in said hotel, then Lessors shall, as

promptly as possible after payment of the in-

surance money on such loss, repair and rebuild

the same and replace any personal property

destroyed, and during the repair period Lessee

shall be entitled to a reduction in the minimum

guaranteed rental in the ratio that the number

of rentable rooms so destroyed, damaged or
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rendered unfit for occupancy bears to the total

number of rentable rooms,

(c) That if such destruction or damage shall

destroy, damage or render unfit for occupancy

fifty (50) per cent or more of the rentable

rooms of said hotel, then Lessors may either

(1) repair and rebuild the same and replace

any personal property destroyed as promptly as

possible after the payment of the insurance

money on such loss or (2) terminate and can-

cel this lease. If Lessors shall elect to so re-

pair and rebuild, then during the period of

reconstruction the minimum guaranteed rental

shall be entirely waived by Lessors.

(d) That if such destruction shall be com-

plete and total and shall cover all of the im-

provements on said leased premises, then this

lease shall ipso facto cease and terminate with

destruction.

(c) That said Lessee shall not, other than

the waivers and rebates hereinabove provided

for, be entitled to any compensation or damage

on account of any inconvenience in making any

of said repairs or replacements.

Twelve: Assignments. Said Lessee further cove-

nants and agrees not to assign this lease or sub-let

the whole or any portion of the demised premises,

except in the ordinary course of his business of con-

ducting a hotel, without the v/ritten consent of said
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Lessors first had and obtained x^rovided, however,

that said Lessee may assign said lease to either a

corporation in which he or his wife holds the

majority stock or a limited partnership in which he

is the general partner, or a general partnership in

which both he and his wife are the general partners.

Any assignment made hereunder shall be in writing

and the assignee shall, by provision in said assign-

ment, assume all obligations of this lease, a copy of

which assignment, as executed, must be delivered

to Lessors before it is effective ; and when these con-

ditions have been complied with, the assignment

shall become effective, provided, however, that such

assignment by Lessee shall not in any way relieve

or release him from liability hereunder.

Thirteen: Waste. Said Lessee further covenants

and agrees that he will not commit or suffer any

damage or waste upon said premises, and that at

the end of said term, or any renewal thereof, or

any sooner termination of this lease, he will quit

and surrender up peaceable possession of said prem-

ises to said Lessors in as good order and condition

as the same were in at the commencement of said

term, reasonable use and wear thereof and damage
by the elements excepted.

Fourteen: Compliance witli Ordinances. That

said Lessee will not use, or suffer or permit any

person to use, in any manner whatsoever, the said

premises nor the buildings or improvements thereon

or any portion therof for any purpose tending to

I
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injure the reputation of the premises or of the

neighborhood property or to constitute a nuisance,

or for any purpose or use in violation of the laws

of the United States or of the State of California

or of the Ordinances and Regulations of the County

of Santa Barbara; and that he will obtain all pei'-

mits or licenses required by such laws, and pay

all fees and expenses incurred therefor; and that

all sidewalks, spaces and excavations either under

the sidewalks or adjacent to said building shall be

kept in good, safe and secure condition, and all

alleys, passageways on or adjoining said premises

shall be kept in a clean and safe condition, and

that all cost and expense therefor shall be paid and

discharged by the said Lessee; and that the said

Lessee shall hold the Lessors and said property free

and harmless from any cost, loss, damages, attor-

neys' fees, expense or other liability for any claims

or demands arising out of the use of said premises

or the violation of any law in connection therewith,

or for any injury to any person arising out of the

use and occupation of said premises, or any other

claim or demand whatsoever in connection there-

with.

Fifteen: Improvement by Lessee. Said Lessee

shall not make any structural or other alterations

upon said leased premises without the written con-

sent of said Lessors first had and obtained. Any
and all such alterations so proposed to be made by

Lessee shall be approved in writing by Lessors, but

shall be x^aid for by Lessee, unless the parties other-
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wise agree, and shall remain on the premises for

the benefit of said Lessors upon the termination of

this lease. In this connection, should said Lessee

make any such alterations, with the consent of the

Lessors, he agrees to hold said Lessors harmless

from the claims of any laborers or materialmen in

connection therewith and said Lessors are given

full permission to post notice of non-responsibilty

upon said property as provided in the Mechanic's

Lien Law of the State of California.

Sixteen: Public Liability. Said Lessee further

covenants and agrees that he will protect and fully

indemnify and save harmless said Lessors from

and against any and all damage, loss, costs, charges

and demands whatsoever, which said Lessors may

sustain or incur or be subjected to, that may be

directly or indirectly caused by or due to or grow

out of the occupation of said leased premises by

said Lessee. In this connection, said Lessee shall

carry publi<? liability insurance, with a reliable

company, in limits of not less than One Hundred

Thousand Dollars ($100,000.00) for injuries to one

person and Three Hundred Thousand Dollars

($300,000.00) for injuries to more than one person,

which policy by its terms shall be made for the

protection of the Lessors as well as the Lessee and

shall cover all public liability risk upon said leased

premises.

Seventeen: Insurance, Taxes and Assessments.

Said Lessors shall at all times keep the improve-

ments on said leased premises properly insured
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against fire loss with such companies as they may

elect in an amount or not less than One Hundred

Thousand Dollars ($100,000.00) and the personal

property in an amount not less than Sixty Thousand

Dollars ($60,000.00), and shall also pay before de-

linquent, all taxes and assessments that may be

levied upon said leased premises. In the event said

Ijcssors shall default in the maintenance of such

insurance or in the payment of taxes and assess-

ments, Lessee may, at his option, pay the same, and

deduct the amounts paid from future rentals du(^

said Lessors.

Eighteen: Lessors' Inspection. It is understood

and agreed that said Lessors reserve the right to

enter into and upon said leased premises, either

personally or by their agents or attorneys, for the

purpose of making repairs, alterations or improve-

ments upon the leased premises, without, however,

hereby enlarging the obligation to repair herein-

above set forth, or for the purpose of inspecting the

})remises hereby leased. In this connection, it i;;

understood and agreed that said Lessors may, at

any time, during business hours, inspect the books

of account of said Lessee, as well as all cash reg-

isters and other records showing the gross sales ov

gross business done on said leased premises, and

said Lessee shall retain all cash register tapes auf^

cards until inspection by Lessors, but not exceeding:

three (3) years.

Nineteen : Competing Business. It is understooc"!

that the leased premises are a portion of larger
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holdings of said Lessors and that said Lessors con-

templating the sale or leasing of the property ad-

joining said leased premises. In this connection,

said Lessors covenant and agree for themselves,

their heirs, executors, administrators, tenants,

grantees and assigns that, during the term of this

lease, or any renewal thereof, no competing busi-

ness shall be maintained upon said adjoining prem-

ises owned by said Lessors and further agree that

if they shall lease or sell any of said adjoining prop-

erty, they will, either in the instrument of lease or

transfer, or by separate instrument, obtain from

such Lessee or Vendee a contract running with the

land that such Lessee or Vendee, and his successors,

will not conduct a competing business on the ad-

joining premises during the term of this lease or

any renewal thereof.

Said Lessors further covenant and agree that

they will not, during the term of said lease, or any

renewal thereof, engage in the hotel business in the

County of Santa Barbara.

Twenty: Assumption of Contracts. Said Lessee

agrees to assume the obligation imposed on said

Lessors in the following contracts incurred by them

in connection with the operation by them of the

hotel on said leased premises, to-wit:

(a) Agreement dated January 25, 1943,

with Electrical Products Company;

(b) Agreement dated April 5, 1943, with

Cooks Co., Inc.

;
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(c) Agreement dated July 10, 1943, with

The Diamond Match Company;

(d) Agreement dated June 24, 1943, witli

Lion Match Company, Inc.

;

and agree to hold said Lessors harmless from the

same on and after December 15, 1943.

Twenty-one: Bankruptcy. It is further imder-

stood and agreed that if said Lessee shall be ad-

judicated as bankrupt or shall make any assign-

ment for the benefit of creditors, or shall take any

other steps toward a liquidation in insolvency or

should his business be attached and the same not

released from attachment within five (5) days, or

should any sale or attempted sale of the leasehold

interest hereby created be attempted to be made

under or by virtue of any execution or other judicial

process, said Lessors shall have the right to immedi-

ately terminate this lease and no person shall have

the right to use, possess or occupy said premises by

virtue of any such adjudication, insolvency, assign-

ment or sale.

T\venty-two: Default. It is understood and

agreed that if Lessee shall be in default in the pay-

ment of rent for a period of ten (10) days or shall

make default in any of the other terms and cove-

nants hereof and shall fail to remedy such default

within ten (10) days after receiving written notice

from Lessoi's specif3dng such default, said Lessors

may, at their option: (1) re-enter the said prem-

ises, either with or without process of law, and I'e-
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possess themselves of the same, either personally or

by receiver, and re-let the same or any part thereof

at such rental and upon such terms and conditions

as they may deem proper, and apply the proceeds

thereof, less the expenses, including the usual

agents' commissions so incurred, upon the amount

due from said Lessee hereunder, and said Lessee

shall be liable for any deficiency, and such taking

of possession of said premises and such reletting

shall not operate as a termination of this lease

unless said Lessors so elect, such election to be evi-

denced by written notice to said Lessee; (2) declare

the term of this lease ended, in which event said

Lessee shall peaceably and quietly surrender and

deliver up possession of said leased property to

Lessors; or (3) pursue any other remedy or reme-

dies afforded them at law or in equity.

Twenty-three: Waiver. It is further understood

and agreed that any waiver, express or implied, by

said Lessors, of an}^ breach by the Lessee of any

covenant of this lease shall not be, nor be construed

to be, a waiver of any subsequent breach of a like

or other covenant of this lease. In the event either

party hereto shall file an action against the other

for the enforcement or construction of any term of

said lease, the losing party shall pay all reasonable

attorneys' fees expended or liability incurred by the

other party in such action, and such attorneys' fees

may be taxed as costs.

In the event the Lessors shall, without fault on

I
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their part, be made party to any litigation concern-

ing this lease, brought against said Lessee, then said

Lessee shall pay all costs and attorneys' fees in-

curred by said Lessors in the defense of any such

litigation.

Twenty-four: Notices. All notices to be given by

said Lessors to said Lessee may be given by send-

ing the same by registered mail, postage prepaid,

addressed to said Lessee at Miramar Hotel, Santa

Barbara, California.

All notices to be given by Lessee to Lessors may
be given by sending the same by registered mail,

postage prex^aid, addressed to the Lessors in care

of County National Bank and Trust Company, 1000

State Street, Santa Barbara, California.

The Lessors and the Lessee may change the

places of giving notice above specified by written

notice of any change of address so desired.

Twenty-five: Protection of Title. The said Les-

see agrees to protect said premises from the ac-

quisition by the public of any easement or right of

wa}^ over the same by user and, in the event any

portion of said premises is used as or converted

into a passageway or entrance, then said Lessee

agrees, at such periods of time as may be sufficient

under the laws of the State of California to prevent

the acquisition of any rights in the public, to erect

such obstructions therein for such time as the law

may require, and, in the event the said Lessee does

not so protect the said property by periodically
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erecting such obstructions, gates or other evidences

of private ownership, the said Lessors are hereby

given the right to enter upon said premises and to

so place such obstructions, gates or other evidences

of private ownership, provided, however, that any

such gates shall not be maintained longer than

twenty-four (24) hours at any one time and at

intervals not more frequent than once each year.

Twenty-six: Liquor Licenses. As part of the

consideration of said Lessee entering into this lease,

said Lessors are contemporaneously herewith trans-

ferring to said Lessee, so that he may engage in the

sale of beer, wine and spirits on said premises, their

liquor licenses issued by the State of California. It

is understood and agreed that said licenses shall not

be sold, assigned, transferred or encumbered by said

Lessee and that, upon the expiration of this lease,

or any renewal thereof, or upon the termination

thereof, said Lessee shall re-assign and transfer

back said licenses to said Lessors, the parties hereby

understanding that said licenses are part and parcel

of the hotel now and hereafter to ])e operated upon

said premises. Said Lessee shall pay all license fees

and other charges in connection with said liquor

licenses during the term of this lease, or any re-

newal thereof. In this connection, said Lessee shall

be under no liability to Lessors if said licenses or

any of them shall be cancelled by the State of Cali-

fornia without fault or guilt on the part of said

Lessee.
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Twenty-seven: First Refusal of Purchase. Said

Lessee shall have, and he is hereby given, the first

refusal of purchasing said premises from said Les-

sors, as follows: In the event said Lessors shall

contemplate selling said leased premises, or any

part thereof, and should receive a bona fide offer

for the purchase thereof, the terms of said offer

shall be communicated in writing to said Lessee,

who shall have ten (10) days thereafter in which

to enter into an agreement with said Lessors for

the purchase of said premises at the price and upon

the terms contained in the communication to him,

failing in which, said Lessors may then sell in ac-

cordance with the offer theretofore received by

them and conununicated to said Lessee ; but such

sale shall be made subject to this lease. In this

connection, it is understood and agreed that the first

refusal given by this paragraph shall not apply as

against any subsequent transferee thereof, in the

event said Lessee has failed to exercise the option

herein granted at the time of sale by Lessors.

Twenty-eight: Warranties. The said Lessee

states that he has made an independent investiga-

tion of said leased premises and of the business now
being conducted thereon, and is entering into this

lease solely as a result of his own investigation of

the whole transaction and not as a result of any

warranties, representations or inducements made
by said Lessors, other than in this agreement con-
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tained or in any other agreements in writing made

con'Currently herewith.

Twenty-nine : Construction. It is understood and

agreed that this lease shall not constitute, nor be

construed to constitute, any partnership as between

the Lessors and the Lessee but is intended solely

as a lease in which rental is partly measured by the

gross business of the Lessee.

Thirty: Eecordation. It is understood that this

lease shall not be recorded in toto but, in lieu

thereof, there shall be recorded in the Office of the

County Recorder of the County of Santa Barbara,

California, a memorandum of the lease setting forth

the fact of the making thereof. Upon the expira-

tion of the term hereof, or any renewal, or upon

the termination of this lease in any of the manners

provided herein, Lessee will, with his Avife, execute

and deliver to Lessors a proper instrument clear-

ing the record title of his interest as Lessee pur-

suant to said recorded memorandum.

Thirty-one: Peaceable Possession. It is under-

stood and agreed that the Lessee, so long as he shall

pay his rent and keep and perform the covenants

and agreements herein contained on his part to be

kept and performed, shall and may peaceabh^ and

quietly hold and enjoy the said leased premises for

the term aforesaid, without let or hindrance on the

part of the Lessors, or any one claiming by or

through Lessors.

This lease, executed in duplicate, shall inure to

I
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the l)enefit of and bind the parties, their respective

heirs, executors, administrators and assigns.

In Witness Whereof, said parties have hereunto

set their hands the day and year first above written.

/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER,

Lessors.

/s/ LEO LEBENBAUM,
Lessee.

DEFENDANT'S EXHIBIT NO. 2

Notice of Termination of Lease

To: Leo Lebenbaum:

Whereas, on the 15th day of December, 1943, the

undersigned, Paul Gawzner and Irene Gawzner, as

lessors, and you, as lessee, executed a certain writ-

ten lease dated December 15, 1943, upon certain

premises in El Montecito, County of Santa Barbara,

State of California, commonly known and described

as Miramar Hotel and bungalows, including the

improvements situated upon said property, and all

furniture, furnishings, tool implements, and other

personal property used in the operation of said

hotel, all as more particularly described in said

written lease to which reference is hereby made for

further particulars; and

Whereas, said lease was for the term of five (5)

years and fifteen (15) days, commencing on the
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15th day of December, 1943, and contained an oj)-

tion to renew the same for an additional term of

five (5) 3' ears upon the said terms and conditions

as set forth in said lease; and

Whereas, Clause Thirt3^-one of said lease pro-

vides in effect that the tenant shall be entitled to

the quiet and peaceable possession of the leased

premises for the term thereof so long as the tenant

shall not be in default; and

Whereas, Paragraph Ten of said lease provides

as follows:

''Condemnation. The Lessee has hertofore

been informed and knows that the State of

California has heretofore acquired from Les-

sors, by deed recorded in Book 552, Page 275,

Official Re-cords of Santa Barbara County,

California, and is the owner of, a strip of land

adjoining U. S. Highway 101 which is presently

being used by Lessors for hotel purposes but

which may ultimately be put to highway uses

by the State of California. In the event the

State of California or the County of Santa

Barbara or any other public body shall by con-

demnation acquire any additional portion of

said leased premises for highway or other pub-

lic purpose, the amount of the award in any

such condemnation suit shall belong solely to

the Lessors, but Lessors shall pay any and all

I
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assessments levied in any such condemnation

proceeding. In the (^vent any such condemna-

tion suit shall include any buildings upon said

leased premises, said Lessors, at their sole cost

and expense, shall relocate the same upon said

leased premises in some place mutually agree-

able. Further in this connection, should the

effect of such condemnation be such as to re-

duce the rentable rooms in said hotel by fift\'

(50) per cent, or to preclude the the subsequent

use of the beach forming part of the leasee

premises, then either party to this lease may
terminate the same on thirty (30) days' written

notice to the other."

And,

Whereas, the undersigned are the owners of the

fee title to said leased premises and personal pro])-

erty; and

Whereas, on or about July 10, 1944, the under-

signed were notified that Henry L. Stimson, Secre-

tary of War of the United States of America, and

requesting officer of United States of America, se-

lected said leased premises and personal property-

and certain other premises owned by the under-

signed for use for military purposes under authorit\'

of the Second War Powers Act (Act of Congress

approved March 27, 1942, Public Law 507—77th
Congress) ; and
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Whereas, on July 10, 1944, pursuant thereto, the

United States of America, through the said Secre-

tary of War and the army of the United States,

took possession of all of said leased premises and

personal property for said iDurposes; and

Whereas, on or about July 10, 1944, there was

filed in the District Court of the United States, in

and for the Southern District of California, Central

Division, a complaint in condemnation, entitled

"United States of America, plaintiff, v 21 Acres

of Land, etc. et al.," and numbered in the records

of said Court No. 3752-H Civil, whidi complaint

covers the said leased premises and personal prop-

erty and other premises owned by the undersigned

;

and

Whereas, said complaint recites as follows:

"That the estate or interest to be taken in

the hereinabove referred to and hereinaftei'

described property is for a term of years end-

ing June 30, 1945, extendible for yearly periods

thereafter during the existing national emer-

gency at the election of the United States of

America, notice of which election shall be filed

in the above entitled proceeding at least thirty

days prior to the end of the term hereby taken

or subsequent extensions thereof. ..."

And
Whereas, by reason of the foregoing, it has be-
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come impossible for tlic undersigned to perform in

accordance with the terms of said lease, and par-

ticularly without limiting the generality of the fore-

going, to keep the tenant in quiet and i^eaceable

possession; and

Whereas, the consideration of said lease, to-wit,

the possession of said premises, has failed without

fault or act of the undersigned; and

Whereas, the undersigned by reason of Para-

graph Ten of said lease is entitled to cancel and

terminate the same; and

Whereas, by reason of the law and the facts, the

undersigned is entitled to cancel and terminate said

lease.

Now Therefore, by reason of the premises You
Are Hereby Notified that said lease is cancelled and

terminated, and that said cancellation and termina-

tion shall be effective thirty (30) days after service

of this notice upon you.

This notice is being served upon you by registered

mail in accordance with Paragraph Twenty-four of

said lease.

Dated: August 4, 1944.

/s/ PAUL GAWZNER,
/s/ IRENE GAWZNER.
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DEFENDANTS' EXHIBIT A

Leo Lebenbaum, Lessee

Miramar Hotel

Santa Barbara, California

Financial Statement

Final

[Letterhead]

Horwatb & Horwatli

Accountants and Auditors

Subway Terminal Building

417 South Hill Street

Los Angeles, Calif.

December 6, 1944

Mr. Leo Lebenbamn, Proprietor,

Miramar Hotel

Santa Barbara, California

Dear Sir

:

From data which you submitted we have revised

our report of October 6, 1944 covering operations for

the first fifteen days of July, 1944 and the period

January 1 to July 15, 1944.

The revised report submitted herewith exhibits a

balance sheet as at October 1, 1944 and a general

profit and loss statement with supporting schedules

for the periods first above mentioned.

The exhibits and schedules are listed in an accom-

panying index.

The only changes effected, recording inventories

I



vs. Leo Lehenhaum 311

yon reported to lis, resulted in a reduction in cost of

beverages sold for the half month and year to-date

and an increase in other income arising from the

sale of general supplies.

Other items indicated on your report on inven-

tories and sales to the government has been taken

into account in our previous report.

We did not examine into compliance with war-

time laws and regulations relating to salary and

wage adjustments, price ceilings, rationing, priori-

ties and similar restrictions.

Very truly yours,

HORWATH & HORWATH.

Our reports and certificates are issued with the

Tuiderstanding that they will not be published in

whole or in part, nor used in connection with the

issuance of any securities, without our written con-

sent.
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EXHIBIT A
LEO LEBENBAUM, LESSEE

Miramar Hotel

Balance Sheet
as at October 1, 1944

ASSETS
Current Assets

Cash on Deposit—First National Bank $ 3,199.60

Accounts Receivable

Trade Vendors—Schedule A-l..$l,982.90

Collection of Internal Revenue 27.73

Paul Gawzner 40.16

Advances to Improvement Fund 152.32

Returned Checks 265.00 2,468.11

Inventories

Beverages $2,430.00

Food, etc 882.00 3,312.00

Deposits
Southern California Edison
Company $ 350.00

Montecito \Vater District 5.00

Chlorine Cylinders 61.50 416.50

Total Current Assets $ 9,396.2]

Restricted Funds on Deposit

Leasehold Improvements $ 16.95

Furnishings Replacement 2,250.00 2,266.9?!

Other Assets

Unamortized Leasehold Cost $17,685.94

Unamortized Leasehold Improvements 2,997.51 20,683.45'

PrepajTiients—Schedule A-2 673.3^

Total $33,020.0(
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LIABILITIES AND CAPITAL
;in Pencil] : 1944 July 1—July 15 and Jan. 1—July 15

!)urrent Liabilities

Accounts Payable—Nade—Schedule A-3.... $ 1,249.92
Sales Tax Collected 73.76
Loan Payable—Wells Fargo Bank 18,500.00
Accruals

Payroll Taxes .$ 135.23

Rent 1,336.60

Compensation Insurance 314.71

Accountant Fees 350.00 2,136.54

Total Current Liabilities $21,960.22

Reserve for Leasehold Improvements 16.95

]3apital

Balance December 31, 1943 $12,160.34
Add
Net Profit Calendar Year 1944 To-Date.... 8,482.67

Total $20,643.01
Deduct

Proprietors' Withdrawals 9,600.18

Net Worth 11,042.83

Total $33,020.00
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SCHEDULES A-1, A-2, A-3

LEO LEBENBAUM, LESSEE
Miramar Hotel

SCHEDULE A-1
ACCOUNTS RECEIVABLE—TRADE VENDORS

Lion Match Company $ 27.12

Julliard Cockroft 182.8a'

Pepsi-Cola Company 14.65

Kayco 30.00

Johnson and Higgins 300.00
Eng. Skell 36.90

Santa Barbara Distributing Company 89.96

U. S. Army
Food, etc $801.44
General Supplies 500.00 1,301.44

Total $1,982.90

SCHEDULE A-2
PREPAYMENTS

Unexpired Insurance $249.75
Licenses and Taxes 196.10

Personal Property Tax 80.59

Prepaid Advertising
Outdoor $11.29
Magazine 2.10 13.39

Telephone 81.66

Dues 51.90

Total $673.39

SCHEDULE A-3
ACCOUNTS PAYABLE—NADE

Pacific Coast Publishing Company $ 17.40

Banks Typewriter Exchange 5.00

News Press Publishing Company 25.00

Oets Hardware Company 491.64

Santa Barbara Glass Company 7.18

Horwath & Horwath ....* 409.60

Barker Bros 155.55

Diamond Match Company 20.00

Vomkitts !. 1.69

Los Angeles Examiner 53.58

Dohrman Hotel Supply 3.28

Jean Schenck ". 60.00

Total $1,249.92
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Sebedale

LEO LEBENBAU5I, LESSEE
Jliramar Hotel

General Profit and Loss Statement
July 1 to July 15, 1944

CORt Of Olher Prol
Sales PaxroU ExpenseK Lo

315

EXHIBIT h

Januarj- 1 to July 15, 1944
Co«l of ou«r

$ 8,594.49

16,903.94

891.18

2,784.08

J12,89]..39 $ 6,815.32

7,857.29 3,919.99
4,a52.81 9,709.03

eitcd Departments
tJms B-1 $ 6,084.36 $1,468.56 $ 671.24 $3,944.56 $ 60,196.42

dd B-2 1,966.12 $ 442.99 729.93 316.82 476.38 22.1.52.32

l^erages B-3 5,087.84 969.75 516.83 922.39 2,678.87 58,418.73

;iar Stand B-4 140.60 45.00 95.60 1,145.53

Vphonc B-5 289.02 312.85 — 23.83 2,868.54

otal Operated Departments $13,567.94 $1,770.59 $2,715.32 $1,910.45 $7,171.58 $144,781.54 $29^73.69 r25,601.49 $20,444.34

idlneome B-6 1,763.88 1,763.88 2,250.17

•^Operating Income $8,935.46

l-tions From Income
Luiinistrative and General Expenses B-7 $ 240.83 $ 893.66

dvcrtising and Business Promotion B-8 417.71

lit, Light and Power B-9 144.96

otal Deductions $ 240.83 $1,4.56.33 1,697.16

a House Income, Expense and Profit

lore Repairs and Maintenance $15,331.82 $1,770.59 $2,956.15 $3,366.78 $7,238.30 $147,031.71
la-s and Maintenance B-10 766.58 1,338.18 2.104.76

allouse Income, Expense and Profit $15.331.82 $1.770.59 $3.722.73 .n.704.n6 $5,133.54 $147.031.71 $29.173.69 $35.379.94 »10.-3-22.92 $42.1.55.16

itraxcs and Insurance B-H 2,911.26 30,904.53

ifiBefore Interest and Amortization $2,222.28 $11,250.63

!Rt B-H 48.04 — 365.65

fiBefore Amortization. $2,174.24

oization of Leasehold Cost and
nrovements B-11 193.31

lofit—Exhibit A $1,980.93

$ 2,359.43 $ 6.850.94

1,948.09

4,838.28

$ 2,3.59.43 $13,637.31 15,996.74

1 73.09 .>•27.96f^9f i34.08i'"65 $55,815.45
7,419.02 6.241.27 13.660.29

[In Pencil] : "Peak"monthsof this business are July, Aug., Sept.
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Defendant's Exhibit A— (Continued)
SCHEDULE B-1

LEO LEBENBAUM, LESSEE
Miramar Hotel

Departmental Profit and Loss Statement

ROOMS
Amounts Percentages

July 1 July 1

to July Year to July Year
15,1944 To-Date 15,1944 To-Date

Gross Sales $6,154.36 $62,220.80 101.15% 103.36%
Allowances 70.00 2,024.38 1.15 3.36

Net Sales $6,084.36 $60,196.42 100.00% 100.00%

Departmental Expenses
Salaries and Wages $1,468.56 $12,891.39 24.14% 21.42%
Employees' Meals 134.65 1,309.62 2.21 2.18

Laundry 209.60 2,632.85* 3.44 4.37

Dry Cleaning 62.40 .10

Uniforms 1.48

Cleaning Supplies 31.79 245.25 .52 .41

Printing and Stationery 75.43 .12

Decorations 22.41 .04

Guest Supplies 68.73 677.62* 1.13 1.13

Commissions 164.45 .27

Keys 89.16 .15

Linen 213.97 1,296.00* 3.52 2.15

Contract Cleaning 12.50 165.75 .21 .28

Miscellaneous 72.90 .12

Total Expenses $2,139.80 $19,706.71 35.17% 32.74%

Departmental Profit $3,944.56 $40,489.71 64.83% 67.26%



318 Paul Gawzner, et al.

Defendant's Exhibit A— (Continued)

SCHEDULE B-2

LEO LEBENBAUM, LESSEE
Miramar Hotel

Departmental Profit and Loss Statement

FOOD
Amounts Percentages

July 1 July 1

to July Tear to July Tear
15, 1944 To-Date 15, 1944 To-Date

Sales

Dining Room $1,971.27 -$22,115.99 100.26% 99.84%
Room Service 2.75 172.32 .14 .77

Total Sales $1,974.02 $22,288.31 100.40% 100.61%
Allowances 7.90 135.99 .40 .61

Net Sales $1,966.12 $22,152.32 100.00% 100.00%

Cost of Goods Sold
Cost of Goods Consumed..$ 786.64 $12,683.77 40.01% 57.26%
Less : Cost of Employees

'

Meals 343.65 - 4,089.28 17.48 18.46

Cost of Goods Sold..$ 442.99 $ 8,594.49* 22.53% 38.80%

Gross Profit $1,523.13 $13,557.83 77.47% 61.20%

Departmental Expenses
Salaries and Wages $ 729.93 $ 7,857.29 37.13% 35.47%
Employees 'Meals 125.00 1,673.22 6.36 7.54

Laundry 65.60 1,010.94 3.34 4.60

Fuel 374.13 1.69

Utensils 3.28 86.68 .17 .39

Cleaning Supplies 90.81 297.10 4.61 1.33

Contract Cleaning 37.50 .17

Paper Supplies 7.74 74.94 .39 .34

Glassware 24.39 65.99 1.24 .29

Decorations 26.04 .12

Menus 30.97 .13

China 131.00 .59

Silver 64.74 .29

Miscellaneous 46.74 .21

Total Expenses $1,046.75 $11,777.28 53.24% 53.16%

Departmental Profit $ 476.38 $ 1,780.55 24.23% 8.04%
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Defendant's Exhibit A— (Continued)
SCHEDULE B-3

LEO LEBENBAUM, LESSEE
Miramar Hotel

Departmental Profit and Loss Statement

BEVERAGES
Amounts INTcentaKes

July I July 1

to.July Year to July Year
15, 1!)44 To-I>ate 15, lit44 To-Dute

Sales $5,087.84 $58,418.73 100.00% 100.00%
Cost of Goods Consumed-. 969.75 16,903.94 19.06 28.94

Gross Profit $4,118.09 $41,514.79 80.94% 71.06%,

Departmental Expenses
Salaries and Wages $ 516.83 $ 4,852.81 10.16% 8.31%
Employees' Meals 15.00 457.21 .29 .78

Laundry 57.44 .10

Ice 56.58 608.65 1.11 1.04

Bar Supplies 243.94 .42

Glassware 107.46 324.34 2.11 .55

Licenses and Taxes 15.77 224.76 .31 .38

Cabaret Tax 617.57 *5,938.97 12.14 10.17

Watchman 245.00 .42

Bartenders' Commission 270.38 .46

Guest Supplies 25.67 .04

Sales Tax 110.01 1,296.17 2.17 2.22

Miscellaneous 16.50 .03

Total Expenses $1,439.22....$14,561.84 28.29% 24.92%

Departmental Profit $2,678.87 $26,952.95 52.65% 46.14%

SCHEDULE B-4
CIGAR STAND

Amounts lVrcwitaf?es
July 1 Jul.v 1

to July Year to July Year
15, 1944 To-Date 15, 1944 To-I>ate

Gross Sales $ 140.60 $ 1,160.58 100.00% 101.31%
Allowances 15.05 1.31

Net Sales $ 140.60 $ 1.145.53 100.00% 100.00%
Cost of Goods Sold 45.00 891.18 32.01 77.80

Departmental Profit $ 95.60 $ 254.35 67.99% 22.20%
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Defendant 's Exhibit A— (Continued) SCHEDULE B-5

LEO LEBENBAUM, LESSEE
Miramar Hotel

Departmental Profit and Loss Statement
TELEPHONE

Amounts Percentages
July 1 July 1

to July Year to July Tear
15, 1944 To-Date 16, 1944 To-Date

Gross Sales

Local Calls $ 74.50 $ 860.63 25.78% 30.00%
Long Distance Calls 214.52 2,022.51 74.22 70.51

Total Gross Sales $ 289.02 $ 2,883.14 100.00% 100.51%
Allowances 14.60 .51

Net Sales $ 289.02 $ 2,868.54 100.00% 100.00%

Cost of Calls

Long Distance $ 178.47 $ 1,866.88 61.75% 65.08%
Rental of Equipment 134.38 917.20 46.50 31.98

Total Cost of Calls $ 312.85 $ 2,784.08 108.25% 97.06%

Departmental Profit orLos5 $ 23.83 $ 84.46 8.25% 2.94%

SCHEDULE B-6
OTHER INCOME

July 1

to July Tear
15, 1944 To-Date

Valet $ 7.29

Guest Laundry 5.36

Telegrams $ 10.91 9.08

Radio 2.00 35.00
Vending Machines 25.80 161.25
Juke Box 27.75 524.20
Pin Ball 24.90

Garage 5.00 55.00

Fire Wood 180.50 14.90

Cash Discounts Earned 44.14

Cash Variations 1.65 133.72
Sales Tax .37

Beach 806.32 771.40

Swimming Pool 3.50

Miscellaneous .25 .25

Fire Loss Adjustment 20.25

Sale of General Supplies 707.00 707.00

Total Other Income $1,763.88 $2,250.17

Ratio to Room Sales 28.99% 3.74%
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Defendant's Exhibit A— (Continued)
SCHEDULE B-7

LEO LEBENBAUM, LESSEE
Miramar Hotel

ADMINISTRATIVE AND GENERAL EXPENSES
July 1

to July Year
15, 1»44 To-I>ate

Salaries and Wages $ 240.83 $2,359.43
Employees' Meals 39.00 470.68
Printing and Stationery 80.38 368.91
Telephone, Postage and Telegrams 64.82 332.62
Trade Association Dues 11.97 156.15
Office Supplies 153.98
Classified Advertising 53.58 214.15
Auto and Truck Expense 20.35 79.68
Workmen 's Compensation Insurance 38.10 373.63
General Insurance 27.90 413.68
Payroll Taxes 165.92 1,624.80

Accountants' Fees 519.60 1,737.10

Legal Fees 475.86
Donations 50.00
Traveling 50.00
Bad Debts 11.18

Miscellaneous 1.68 338.52

Total Administrative and General
Expenses $1,134.49 $9,210.37

Ratio to Room Sales 18.65% 14.94%

SCHEDULE B-8

ADVERTISING AND BUSINESS PROMOTION
July 1

to July Year
15, 1944 To-Date

Outdoor Signs $ 330.00

Magazines and Other Publications $ 49.96 536.14

Literature 352.75 745.02

Guest Entertainment 94.33

Miscellaneous 15.00 33.00
Preparation of Copy 209.60

Total Advertising and Business
Promotion $417.71 $1,948.09

Ratio to Room Sales 6.87% 3.16%
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Defendant's Exhibit A (Continued)
SCHEDULE B-9

LEO LEBENBAUM, LESSEE
Mirmar Hotel

HEAT, LIGHT AND POWER
July 1

to July Tear
15, 1944 To-Date

Engineering Supplies $ 334.00
Electric Current 1,617.91

Electric Bulbs 175.00
Fuel $ 76.06 1,977.66

Water 56.90 579.74
Removal of Waste Matter 12.00 214.00

Total $144.96 $4,898.31

Less : Sale of Fuel 60.03

Total Heat, Light and Power $144.96 $4,838.28

Ratio to Room Sales 2.38% 7.85%

SCHEDULE B-10

REPAIRS AND MAINTENANCE
July 1

to July Year
15, 1944 To-Date

Salaries and Wages $ 766.58 $ 7,419.02

Employees' Meals 30.00 178.55

Furniture Store 664.32 1,467.19

Carpets and Rugs 125.87
Curtains, Shades and Drapes 80.65 726.22
Painting and Decorations 1.69 301.09
Electrical and Mechanical 469.43 1,609.75

Auto and Truck 112.76

Electrical Signs (Contract) 37.50 262.50
Springs, Mattresses and Pillows 819.75

Building 250.55
Grounds and Gardens 54.59 387.04

Total Repairs and Maintenance $2,104.76 $13,660.29

Ration to Room Sales 34.59% 22.16%
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Defendant's Exhibit A (Continued)
SCHEDULE B-11

LEO JjEBENBAUM, LESSEE
Miramar Hotel

CAPITAL EXPENSES
July 1

to July Tear
15, 1044 To-Date

Rent, Taxes and Insurance

Rent $2,888.13 $30,435.83

Personal Property Taxes 3.84 11.52

Insurance 19.29 457.18

Total $2,911.26 $30,904.53

Interest

3%—90 Day (Renewable) Note $ 48.04 $ 365.65

Amortization

Leasehold Cost $ 165.29 $ 2,148.77

Leasehold Improvements 28.02 253.54

Total $ 193.31 $ 2,402.31

Total Capital Expenses $3,152.61 $33,672.49
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DEFENDANTS' EXHIBIT B

Miramar Hotel

Santa Barbara, California

Estimated Statement of Profit and Loss for

the Year Ended July 10, 1945

[Letterhead]

Horwath & Horwath

Accountants amd Auditors

Subway Terminal Building

417 South Hill Street

Los Angeles 13, Calif.

September 18, 1947

Miramar Hotel

Santa Barbara, California

Gentlemen

:

In accordance with our engagement, we have pre-

pared an estimated statement of profit and loss of

the Miramar Hotel for the year ended July 10, 1945.

The basis of this statement has been actual results

at the Miramar in previous periods augmented by

National averages indicated in Horwath and Hor-
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wath's publications Hotel Operations in 1944 and

1945 and adjusted to results achieved in similar

hotels during the period under review.

The results indicate a profit of $176,117.95 di-

vided between lessor and lessee as follows:

Landlord (Rent) $ 91,648.02 52.04%

Tenant (Remainder) 84,469.93 47.96

Total $176,117.95 100.00%

Very truly yours,

HORWATH & HORWATH.

Our reports and certificates are issued with the

understanding that they will not be published in

whole or in part, nor used in connection with the

issuance of any securities, without our written con-

sent.

Comments

Rooms

Room sales were computed on the basis of 130

rooms available for rental at 94 per cent occupancy

with an average daily rate of $4.53.

There were 134 rooms in the hotel. Of this total

4 were set aside for use by the management and
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employees customarily receiving room and board.

The determination of a 94 per cent occupancy was

made on the basis of Pacific Coast occupancy data

compiled by Horwath and Horwath and occupancy

shown by Santa Barbara hotels and similar so called

resorts in Southern California. This was the occu-

pancy figure used in the Mar Monte Hotel case

before Judge McCormick and substantiated in Fed-

eral Court.

The average daily rate per occupied room, $4.53,

is the average of rates appearing on the room rack

as at June 10, 1944.

Departmental expenses and profit represent nor-

mal figures and are in line with similar operations

during this period.

Food

Food sales were established on the basis of 32.3

per cent of room sales, the ratio in effect at the

Miramar in July, 1944.

Food cost of 42 per cent, expenses and depart-

mental profit represent normal expectancy from this

operation.

Beverages

Beverage sales w^ere computed at 83.6 per cent

of room sales, the existing ratio at the time the

Miramar was taken over.

Beverage cost of 33 per cent, expenses and de-

partmental profit represent normal expectancy.

Beach Club

Sales, costs and expenses are purely conservative
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estimates as these facilities were in use but a short

while prior to army occupancy.

The results from this department are, however,

not material to the operation as a whole.

Other Departments

Loss from telephone and other income have been

eliminated as these would offset one another.

Various expense classifications follow with the

percentage of room sales that each represents.

These are experience factors.

Administrative and General 12.2%

Advertising and Business Promotion 3.0

Heat, Light and Power 5.8

Repairs and Maintenance 10.1

Rent

Rent, as presented on Schedule 5, was computed

in accordance with the lease in effect and by use of

the stated percentages.

Conclusion

The profit and loss statement indicates a house

profit of $176,117.95. Rent, or the landlord's share,

amounts to $91,648.02 with the remainder of $84,-

469.93 representing the tenants' profit. Reduced to

percentages, this means that the landlord would

receive 52.04 per cent of the income and the tenant

47.96 per cent.



328 Paul Gawzner, et at.

.m

w

aw

03

P^

Oi Oi CO o CO CO to CM
CO !>; liO (M_ '^l

"*. 05 O
o CO to rH t-' CO CO C-' GO
^ 03 O OO -+I -ti to CO rH -tl

<M O oq^'ti i-H -+i Ci CO rH^ CD^

2^ t-'r-Tco'^O go" cm"^ co" r-i

Ok
lO

1 t^ CO CO C- Oi
T-l CM r-i

ee- ^- m-

<ID O -fl O o l>- C5 t^ co to c»

w <X) -^ (vj 00 iq rfl to O rH CO o
(U ci CO 0-3 i-I co' O rH 05 rH t>^ rH
q •iH GO CO CD CO to CD rH CO o t-
0) (M CM O -* o CD O t^ Tt^ '* 00
a

't c:. o T-H to ^ <£> T^ CM (S t-
H -* CO •* CM CM rH ^ CM 00

•6fi- ^ ee- ^e- -ee- •S9-

r-l tJH O lO tO
•w iq O o LO to

o CO T-i 'l^' -H
w 'ri

1—
! --tl C^ rt^ 'ti

o W -* t—̂ CO^ to tO_^

O
t-" L-O" -t^~
(M lO

LO CM rH O

CO^

00

00

00
m O rH CO O -+ ^
"3 CO Co' GO O ^ Tin

to to rH O CO CO
0_CM Cl^CO^ to to

12;

oTiSoDui' rn" 7-i'O CO cr> rH to to
CM rH -rH -tl

t©- ^«- ^^

tH CM CO '^

o ;M f-H

S o
a> .;=;

V. i=^"S

a
X 2

P

;-

K O 75

a

o 73 >
t: gT3 rs ^

73

C3
^

a
o

J t-H

L-ative

an

tig

and

B

ht

and

P(

a;

zt

) -£
i •-M

nist: L'tisi: Lig

c) o > «
}

3

O

;3 Q +j~

C > 03

03 ^S&hMC^1
?3 <!<ia

ft
O Q

O .jHg -M

h—

1

o
^
XJ o
1^ V!

C3 ;:3

o
73 l-H

?H ^^—

<

"5 "3
ft
cu o
(^ E-

CO

CD

00

€©•

cC
o

p^ ^



vs. Leo Lehenhaum 329

SCHEDULE 1
MIRAMAR HOTEL

ROOMS
Amounts Percentag'es

Net Sales $202,053.05 100.00%

Departmental Expenses
Salaries and Wages $ 28,893.63 14.3
Employees' Meals 1,010.27 .5

Laundry 9,496.49 4.7
Linen 1,010.27 .5

Guest Supplies 1,616.42 .8

Contract Cleaning 808.21 .4

Cleaning Supplies 606.16 .3

Other Expenses 808.21 .4

Total Expenses $ 44,249.66 21.9 %
Departmental Profit $157,803.39 78.1 %
STATISTICS
Number of Rooms Available 130
Percentage of Occupancy 94.00%
Average Daily Rate per Occupied Room $ 4.53

SCHEDULE 2
MIRAMAR HOTEL

FOOD
Amounts Percentages

Net Sales $65,263.12 100.00%
Cost of Ooods Sold 27,410.51 42.00

Gross Profit $37,852.61 58.00%

Departmental Expenses
Salaries and Wages $32,044.19 49.1 %
Employees' Meals 2,675.79 4.1

Laundrv 1,566.32 2.4

Kitchen Fuel 587.37 .9

China, Glass, Silver and Linen 456.84 .7

Cleaning Expenses 522.10 .8

Menus and Stationery 261.05 .4

Other Expenses 1,174.74 1.8

Total Expenses $39,288.40 60.2 %
Departmental Loss $— 1,435.79 — 2.2 %
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SCHEDULE 3

MIRAMAR HOTEL
BEVERAGES

Amounts Percentages

Net Sales $168,918.31 100.00%
Cost of Sales 55,743.04 33.00

Gross Profit $113,175.27 67.00%

Departmental Expenses
Salaries and Wages $ 31,080.98 18.4 %
Employees' Meals 506.75 .3

Laundry 675.67 .4

Ice 4,391.88 2.6

Glassware 506.75 .3

- Licenses 1,351.35 .8

Sundry Supplies 1,013.51 .6

Other Expenses 506.75 .3

Total Expenses $ 40,033.64 23.7 %

Departmental Profit $ 73,141.63 43.3 %

SCHEDULE 4

MIRARMAR HOTEL
BEACH CLUB

Amounts Percentages

Sales

Cabanas $ 6,000.00

Food 4,800.00

Beverages 2,400.00

Cigars 2,100.00

Total Sales $15,300.00 100.00%

Cost of Sales

Food $ 2,016.00 42.0 %
Beverages 800.00 33.3

Cigars 1,575.00 75.0

Total Cost of Sales $ 4,391.00 28.7 %

Gross Profit $10,909.00 71.3 %

Departmental Expenses
Salaries and Wages $ 1,200.00 7.8 %
Employees' Meals 90.00 .6

Guest Supplies 91.80 .7

Other Expenses 80.00 .5

Total Expenses $ 1,461.80 9.6 %

Departmental Profit $ 9,447.20 71.7 %
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SCHEDULE 5
MIRAMAR HOTEL

RENT
Sales Rent

Rooms
51/3 Months @ 35% $ 89,801.35 $31,430.46

62/3 Months @ 30% 112,251.70 33,675.50 $65,105.96

$202,053.05

Food
Dining Room $ 65,263.12

Beach 4,800.00

@ 5% $ 70,063.12 3,503.16

Beverages

Bar $168,918.31
Beach 2,400.00

$171,318.31

51/3 Months @ 15% 76,141.47 11,421.22

62/3 Months @ 10% 95,176.84 9,517.68 20,938.90

$171,318.31

Beach—Cabanas @ 35%.... 2,100.00

Total Rent $91,648.02

The lease calls for a percentage rent on sales as follows

:

Rooms 35%
Food 5%
Beverages 15%
Cabanas 35%

If during any calendar year the total percentage rent reaches

$45,000.00 the percentages on rooms and beverages are reduced
5% each for the balance of that year. In the above computation,
percentage rent reached $45,000.00 on approximately June 10 on
a calendar year basis.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK
I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 308, inclusive, contain the origi-

nal Order to Deposit Funds Under Military Ap-

propriations Act; Memorandum of Conclusions,

Judge HoUzer, June 30, 1945 ; Notice of Motion for

an Order Directing the Plaintiff to Deliver Pos-

session of Premises to Defendant Leo Lebenbaum;

Notice of Motion for an Order Excluding Certain

Defendants from Participation in Trial Proceed-

ings; Notice of Motion for an Order Releasing De-

posited Funds; Notice of O^Dposition to Order

Directing the Plaintiff to Deliver Possession of the

Premises to the Defendant Leo Lebenbaum; Notice

of Opposition to Order Releasing Deposited Funds

;

Memorandum of Conclusions—Judge Weinberger,

April 30, 1946 ; Stii)ulation in re Surrender of Pos-

session of Miramar Hotel to Leo Lebenbaum, Ten-

aiit; Stipulation in re Surrender of Possession of

Portions of Property Taken by the United States;

Receipt; Petition for Withdrawal of Funds on

Deposit; Responsive Statement of Plaintiff in Con-

nection with Defendant's Petition for Withdrawal

of Funds on Deposit; Receipt; Third Amended
Complaint in Condemnation; Stipulation for Judg-

ment (Including Deficiency) ; Judgment and Decree

in Condemnation (Including Deficiency) ; Stipula-



vs, Leo Lehenbaum 333

tion and Assignment of Interest in Award; Notice

of Motion to File Answer to Third Amended Com-

plaint and Cross Complaint, etc; Answer to Third

Amended Comj)laint and Cross Complaint (includ-

ing Exhibit B only) ; Answer of Defendant Leo

Lebenbaum to Second Amended Complaint; Stipu-

lation re Payment of Portion of Award and Order

for Payment of Funds on Deposit with the Registry

of the Court; Memorandum of Conclusions—Judge

Weinberger, August 25, 1948; Letter dated October

6, 1948 to Judge Weinberger from Thomas H.

Hearn; Letter dated October 13, 1948 to Judge

Weinberger from Hill, Morgan & Farrer; Pro-

posed Findings of Fact and Conclusions of Law
Upon Distribution of Award Provided for by Judg-

ment and Decree in Condemnation Proposed and

Requested by Defendants Gawzner; Memorandum
re Proposed Findings of Fact and Conclusions of

Law; Findings of Fact and Conclusions of Law;

Judgment Upon Distribution of Award Pro-

vided for by Judgment and Decree in Condemna-

tion; Notice of Appeal of Defendants Gawzner;

Undertaking on ApiDeal and to Stay Execution ; No-

tice of Appeal of Defendant Lebenbaum filed May
13, 1949 ; Costs Bond on Appeal ; Notice of Appeal

of Defendant Lebenbaum filed May 16, 1949 ; Stipu-

lation and Order for Extension of Time for Filing

Records on Appeal and Docketing Appeals; Per-

sonal Stay Bond; Stipulation and Order for Ex-

tension of Time for Filing Records on Appeal and
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Docketing Appeals and Joint Designation and

Stipulation for Transcript of Eecord; Stipulation

as to Record on Appeal; Concise Statement of

Points on Which Defendants and Appellants Paul

and Irene Gawzner Intend to Rely on Appeal and

Statement of Points on Appeal of Defendant Leo

Lebenbaum and full, true and correct copies of

Minute Orders Entered April 30, 1946 and Septem-

ber 20, 1948 which, together with copy of reporter's

transcript of proceedings on January 17, 1947, Feb-

ruary 28, 1947, March 18, 19, 20, and 21, 1947, April

25, 1947, May 12, 1947, June 6, 1947, August 14,

1947, October 22, 1947 and January 23, 1948 and

original Defendants Gawzner exhibits 1, 2 and 3

and original Defendant Lebenbaum exhibits A and

B, transmitted herewith, constituted the record on

appeals to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2,40

which sum has been paid one-half by each of the

appellants and cross-ai3pellant.

Witness my hand and the seal of said District

Court this 22nd day of July, A.D. 1949.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed] : No. 12299. United States Court of

Appeals for the Ninth Circuit. Paul Gawzner and

Irene Gawzner, Appellants, vs. Leo Lebenbaum,

Appellee. Leo Lebenbaum, Appellant, vs. Paul

Gawzner and Irene Gawzner, Appellees. Transcript

of Record. Appeals from the United States Dis-

trict Court for the Southern District of California,

Central Division.

Filed July 23, 1949.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

In the United States Court of Appeals

For the Ninth Circuit

No. 12,299

PAUL GAWZNER, et ux.,

vs.

LEO LEBENBAUM,

LEO LEBENBAUM,

Appellants.

Appellee.

Appellant,

vs.

PAUL GAWZNER, et ux..

Appellees.

STATEMENT OF POINTS ON APPEAL TO BE
RELIED UPON IN THIS COURT

Ax)pellant, Leo Lebenbaum, ado})ts the Statement
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of Points on Appeal filed in the District Court as

liis Statement of Points to be relied upon in this

Court.

Dated: July 29, 1949.

PAUL R. COTE,

By /s/ PAUL R. COTE,

Attorney for Appellant,

Leo Lebenbaum.

Received copy of the within document this 29th

day of July, 1949.

HILL, MORGAN & FARRER
STANLEY S. BURRILL,

By /s/ STANLEY S. BURRILL,

Attorneys for Paul and

Irene Gawzner.

[Endorsed] : Filed Aug. 2, 1949.

[Title of Court of Appeals and Cause.]

CONCISE STATEMENT OF POINTS ON
WHICH APPELLANTS AND CROSS AP-

PELLEES INTEND TO RELY.

Now Come Paul Gawzner and Irene Gawzner,

Appellants and Cross Appellees, and adopt the
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Concise Statement of the Points on which De-

fendants and Appellants Paul Gawzner and Irene

Gawzner intend to rely on appeal, filed in the Dis-

trict Court and already appearing as a part of the

record on appeal herein, as the Concise Statement

of Points on which they intend to rely on this

appeal.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL.

By /s/ STANLEY S. BURRILL,

Attorneys for Appellants and Cross Appellees Paul

Gawzner and Irene Gawzner.

Received a copy of the foregoing this 29th day of

July, 1949.

PAUL R. COTE,
By /s/ PAUL R. COTE,

Attorney for Cross Appellant and Appellee Leo

Lebenbaum.

[Endorsed]: Filed Aug. 2, 1949.

[Title of Court of Appeals and Cause.]

JOINT DESIGNATION OF RECORD
TO BE PRINTED

It Is Hereby Stipulated by and between Paul

Gawzner and Irene Gawzner, Appellants and Cross
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Appellees, and Leo Lebenbaum, Cross Appellant and

Appellee, through their respective counsel, that the

following joint designation shall constitute the

record which is material to the consideration of the

appeal and cross appeal in the above entitled cause:

To the Clerk of the Above Entitled Court

:

You Are Hereby Requested and Directed to cause

to be printed as the record on appeal in the above

entitled cause the parts of the record, proceedings

and evidence transmitted to you by the Clerk of

the District Court and set forth in the Joint Desig-

nation and Stipulation for Transcript of Record,

except as follows:

1. In Designation No. 4 please omit Paragraphs

VI to XIX, inclusive, of the Cross Complaint of

Paul Gawzner and Irene Gawzner.

2. Please omit Designation No. 7.

3. Please omit Designation No. 19.

4. Please omit Designation No. 26.

(See Item 5 following.)

In addition to the foregoing record will you please

cause to be printed as a part of the record the fol-

lowing :

5. Agreed Statement as to Record of Testimony

transmitted to you herewith, being an agreed sum-

mary of the pertinent testimony included in the

Reporter's Transcripts of the proceedings.
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6. Concise Statement of Points on which Ap-

pellants and Cross Appellees intend to rely filed by

Paul Gawzner and Irene Gawzner.

7. Statement of Points on Appeal to be relied

upon in this Court filed by Leo Lebenbaum.

8. This Joint Designation of Record to be

Printed.

Dated this 29th day of July, 1949.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL.

By /s/ STANLEY S. BURRILL,

Attorneys for Appellants and Cross Appellees Paul

Gawzner and Irene Gawzner.

PAUL R. COTE,

By /s/ PAUL R. COTE,

Attorney for Cross Appellant and Appellee Leo

Lebenbaum.

[Endorsed] : Filed Aug. 2, 1949.
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In the United States District Court for the South-

ern District of California, Central Division

No. 3752-W—Civil

UNITED STATES OF AMERICA,
Plaintiff,

vs.

21 ACRES OF LAND, etc., et al,

Defendants,

Honorable Jacob Weinberger, Judge presiding.

APPEARANCES

HILL, MORGAN & FARRER by

STANLEY S. BURRILL, ESQ.,

For the Defendants Gawzner.

PAUL R. COTE and

THOMAS H. HEARN, ESQ.,

For the Defendant Leo Lebenbaum.
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AGREED STATEMENT AS TO RECORD
OF TESTIMONY

It is stipulated by and between appellants, Paul

Gawzner and Irene Gawzner and appellant Leo

Lebenbaum, through their respective counsel of

record, that the following narrative statements and

verbatim excerpts taken from the official reporter's

transcripts of the proceedings of January 17, Feb-

ruary 28, March 18, 19, 20 and 21, April 25, May

12, June 6, August 14 and October 22, all in 1947,

and the proceedings of January 23, 1948, may be

deemed to be all of the record of the testimony in

this cause upon all of the issues presented by their

respective appeals and that the same may be printed

in lieu of portions of the above described transcripts

of the record as their joint designation of the por-

tion of the record of the testimony to be relied upon

by them in such appeals.

PAUL R. COTE,
By /s/ PAUL R. COTE,

Attorney for defendant and cross appellant Leo

Lebenbaum.

HILL, MORGAN & FARRER
and STANLEY S. BURRILL,

By /s/ STANLEY S. BURRILL,
Attorneys for defendants and appellants Paul

Gawzner and Irene Gawzner. [1*]

Be It Remembered that this cause as to the dis-

tribution of the award fixed by the Judgment of

* Page numbering appearing at bottom of page of original certified

Transcript of Record.
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November 26, 1946, came on regularly for trial on

the eighteenth day of March 1947, before the Hon-

orable Jacob Weinberger, Judge of said Court, Hill,

Morgan & Farrer, by Stanley S. Burrill, Esq., ap-

pearing as attorneys for the defendants Paul Gawz-

ner and Irene Gawzner and Paul Cote and Thomas

H. Hearn, by Thomas H. Hearn, Esq., appearing

as attorneys for the defendant Leo Lebenbaum:

Whereupon the following proceedings were had

and testimony, oral and documentary, was offered

by the respective parties and admitted by the Court

:

MOTION TO FILE ANSWER TO THIRD
AMENDED COMPLAINT AND CROSS-
COMPLAINT

By Mr. Burrill

:

If your Honor please, at this time, if I may pro-

ceed, I move leave of the court to file, on behalf of

the defendants and cross-comiDlainants Paul Gawz-

ner and Irene Gawzner, their answer to the third

amended complaint and a cross-complaint, a copy

of which has heretofore been served upon counsel

for the defendant Lebenbaum and also upon the

government. The motion is made upon the same

grounds as the motion was made to place the cause

off calendar, to wit, that the matter is not at issue

between the cross-defendants Paul Gawzner and

Irene Gawzner and Leo Lebenbaum. [2]

The Court: The record discloses that you are

both in court as answering defendants to the com-

plaint of the plaintiff.

Mr. Burrill: That is correct, if your Honor
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please. And at this time I am asking leave of the

court to file an answer, on behalf of the defendants

Paul Gawzner and Irene Gawzner, to the third

amended complaint of the govermnent and for leave

to file a cross-complaint against the defendant Leb-

enbaum.

That motion is made, if your Honor please, upon

two bases ; first, that the case is not at issue between

any of the conflicting claims of the defendants

Gawzner and the defendant Lebenbaum, and for

the second reason that our procedure is controlled

by State procedure in a condemnation proceeding,

and it has been held by the appellate courts of the

State of California that the proper procedure to

follow in a condemnation action, where there are

conflicting claims between defendants named in an

eminent domain proceeding, is to answer the com-

plaint and file a cross-complaint against the oppos-

ing defendant to raise the issues between them.

The cases have held that a cross-complaint against

the condemning body was not a proper action ; that

all issues against the condemning body should be

raised by an answer Init that the issues between

defendants in a condemnation jDroceeding should be

raised by cross-complaint between those defendants.

(Argument by Mr. Burrill and discussion

between Court and counsel omitted.)

The Court: What are your views, Mr. Hearn?

Mr. Hearn: If your Honor please, the defend-

ant Lebenbaum opposes the filing of the proposed

cross-complaint on the ground that the matter con-



vs. Leo Lebenhaum 345

tained in the proposed cross-complaint is not proper

matter for a cross-complaint \\\ a condemnation

a<^tion in federal court for the following reasons,

first, the proposed cross-complaint sets up only

matters occurring since the government surrendered

possession of the condemned property to the defend-

ant Lebenbaum, pursuant to an order of this court.

(Argument by Mr. Hearn omitted.)

Second, that the proposed cross-complaint does

not state facts sufficient to constitute a cause of

action against the defendant Lebenbaum, which I

will elaborate on in just a moment; and, third, that

the cross-complaint shows on its face the pendency

of two other actions w^hich will determine the mat-

ters set forth in the cross-complaint, one of the

actions being between these two defendants, in

other w^ords, the unlawful detainer action. And if

for no other reason than that it discloses on its

face another action pending, the cross-complaint is

improper because the determination of the matters

set forth in the cross-complaint must wait the de-

termination of those other actions. [4]

(Argument by Mr. Hearn and discussion be-

tween Mr. Hearn and the Court omitted. Mr.

Burrill's argument in reply omitted.)

The Court : In view of the fact that counsel for

Lebenbaum has made no objection to the filing of

the amended answer or, rather, the answer to the

third amended complaint, that answer may be filed.

Now, I am just questioning the propriety of some
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of the provisions of your cross-complaint. I don't

think we should look to labels, or call it what you

will, so long as the issues are framed and are before

the court.

Mr. Burrill: I agree with your Honor and the

cases so hold, that what you label it is no criterion.

The Court: I think your answer sets up your

position that you have maintained throughout this

litigation and that you are going to continue to

maintain until the matter is finally settled, and you

are within your rights to maintain those matters

that you think are proper in your particular situa-

tion. But we now come to a situation that calls for

a halt, as it were. We have two dates here that are

significant and I don't think we should go beyond

those dates. They were mentioned by Mr. Hearn

this morning, and I think he was correct in that

contention. One is the date of the fixing of the just

compensation and the other was the date of the

restoration costs. I think that is correct, is it not,

Mr. Hearn, that those were the particular dates;

that one [5] was in—I don't remember exactly the

time but in 1946. The first date was in June some

time, wasn't it?

Mr. Hearn: June 1st, your Honor.

The Court: And the last time is the time of the

judgment and stipulation. Matters that have oc-

curred since that time I don't think are properly

before the court. So I don't think the court is called

upon to go into speculative matters as to the antici-

pated results of litigation arising between these
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people subsequent to thoso dates, for failure to

comply with some other agreement, with which this

court is not concerned and has not been concerned,

which was made subsequent to the issues which are

presented here. I don't think we are concerned

with that matter. I think we should confine our-

selves to the issues as made up and as advocated

all of this time by both of these litigants prior to

the last date, which is the date of judgment.

Mr. Burrill: May I call your Honor's attention

to the fact that the agreement of July 23, 1946,

was, of course, prior to the date of judgment by

some months?

The Court : That may have been but that has to

do with some other matters that were not involved

in that condemnation proceeding.

Mr. Burrill: I can't agree with that but that

is your Honor's ruling.

The Court : What are your views in that respect %

Is that involved in the condemnation proceeding

and within the [6] issues proper as defined prior

to the alleged breach or prior even to the cause of

action and that agreement?

Mr. Burrill: If your Honor please, there are

two ways in which that is material. In the first

place, it is material as between the parties to show

that the acceptance of rent, subsequent to June 1,

1946, was not a waiver of that contention previously

made by the defendants Gawzner in the case that

the lease was cancelled.

The Court: You are not foreclosed from assert-

ing that stand and that position.
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Mr. Burrill : I must have the agreement to sup-

port it. Otherwise, if the evidence shows we have

accepted rent subsequent to June 1, 1946, without

the agreement, we would, necessarily, have had to

waive our point that the lease was cancelled by the

filing of the eminent domain proceeding. It is a very

material point to us there and that was the reason

for the agreement, if your Honor please, because at

that time and when that agreement was fixed the

defendant Lebenbaum was in possession of the

premises and had tendered rent. The rent was re-

turned to him and refused.

The Court: That happened some time before

also, that is to say, at the earlier stages of this pro-

ceeding you contended that there was no lease ; that

it had been terminated?

Mr. Burrill: Yes; that is correct, and I am still

contending it. [7]

The Court : And you took the position then there

was no relationship between you folks as landlord

and tenant?

Mr. Burrill : That is correct.

The Court : Then, why go into other matters be-

tween you folks that had to do with some other

contract ?

Mr. Burrill: If your Honor please, the reason

for it is this, that, as a matter of law, had the de-

fendants Gawzner accepted rent from the defendant

Lebenbamn after he went into possession on June 1,

1946, they would, necessarily, have had to recognize

their lease and w^ould have waived the contention,
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that they had heretofore made, that the lease was

cancelled by the institution of the condemnation

proceedings. Accordingly, they refused to accept

the rent and advised the defendant Lehenbaum that,

in their opinion, he was not lawfully in possession

and that he would be held liable as a trespasser if

they were successful in that contention, and, upon

the basis of that dispute, the agreement of July 23,

1946, was entered into by and between the parties,

and it provides for the acceptance of rent subse-

quent to June 1, 1946, and saves to the defendants

Gawzner all rights they might contend for. It per-

mits the defendant Lehenbaum to occupy the prem-

ises subsequent to June 1, 1946, and saves to him all

of the rights he might maintain in this action.

The Court : Yes ; but Lehenbaum went into pos-

session as a result of an order of this court. [8]

Mr. Burrill: That is true, your Honor, but that

was an order made prior to trial, in the nature of

a pre-trial order, which legally is subject to your

Honor's changing it.

The Court: Yes. And you are still asserting

that situation in the trial and that the issues as

made up in your answer and your position all the

way along are that you are going to continue that

assertion ?

Mr. Burrill: Yes, your Honor.

The Court: And then the court will consider

everything that is necessary to be considered in con-

nection with that matter and other matters. But
I am of the opinion now that we should not com-
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plicate the issues by these other matters that I have

mentioned, and this subsequent agreement is one of

them. I am of that opinion at the moment.

Mr. Burrill : The materiality of it is what I have

pointed out in the first place, and, secondly, the

second materiality of it is that by that agreement

the defendant Lebenbaum again obligated himself

to comply with the terms of the lease, and that

he has failed to do so, forgetting now the OPA
situation; that he has failed to do so insofar as the

restoration is concerned, and, having failed to do

so in spite of his obligation, he is not entitled to

share in the cost of restoration at least in excess of

whatever he may have expended up to the time.

The Court: However, that issue you have sub-

mitted to the Superior Court in Santa Barbara. [9]

Mr. Burrill: No, your Honor. That is not the

issue that has been submitted to the court in Santa

Barbara. The issue that has been submitted to the

court in Santa Barbara is the issue of the violation

by virtue of the OPA overcharge. I think I am
correct in that, am I not, Mr. Hearn? There have

been so many things happen that it is difficult to

remember but my recollection is that the case in

Santa Barbara and the claim of violation there is

dependent solely upon the alleged violation of the

OPA regulations.

Mr. Hearn: I believe that is correct; that that

is the only violation of the lease that is complained

of.

The Court: I think I have expressed myself. I
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may change my mind but that is my opinion for

the moment.

Mr. Burrill : Very well, your Honor. And I will

ask this only as a matter of record, if your Honor

please. Do I understand there is a denial of the

motion to file what is designated as a cross-com-

2)laint in full or

The Court : In part.

Mr. Burrill : as to those things that occurred

subsequent to November 26, 1946, which is the date

of the entry of judgment "?

The Court: I think that is the general idea. I

can't remember every one of these paragraphs. It

is impossible.

Mr. Burrill: I realize that and there are cer-

tain interblending paragraphs [10]

The Court: For example, in the counterclaim

you have paragraphs 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,

14, 15, 16, 17, 18, 19, 20, 21 and 22. I think those

matters probably should be stricken. And Para-

graphs 23, 24, 25, 26 and 27, are merely conclusions

of law. I don't know that it does any harm to leave

them there. They may remain. With the exception

of those that I have suggested, beginning with Para-

graph 7 and Paragraph 22, the others may remain

and be considered as part of the answer, as part of

your presentation in this case. And also, I believe,

that the motion of Lebenbaum that his answer to the

second amended complaint stand as the answer to

the third amended complaint

Mr. Burrill: That that is granted, your Honor?
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The Court: That is granted. Now, that defines

the issues.

Mr. Burrill: May I have an exception noted*?

The Court : An exception may be noted. I stated

that those paragraphs that remain will remain as a

part of the answer. I think I stated that. That will

be the ruling. If you will take your pleadings and

let us go over these paragraphs together, you will

see just exactly what remains in the pleadings.

Paragraphs 1, 2 and 3 may stand. Paragraph 4

is a matter that o<^curred subsequent to June 1,

1946, and may be stricken. Paragraph 5 the same.

Mr. Burrill: May I interrupt, your Honor? I

just noticed that you said that it was subsequent to

June 1, 1946, and I merely wanted to call your

Honor's attention again to the fact that you had

previously referred to the date of judgment and

those allegations refer to a time prior to the date

of judgment.

The Court: That is included within the jDro-

visions of your answer.

Mr. Burrill: I don't so conceive it, your Honor,

so that there will be no misunderstanding.

The Court: What acts do you claim under that

paragraph as having occurred, that have put you in

that position, under Paragraph 4?

Mr. Burrill : Paragraphs 4 and 5, if your Honor

please, must be read together, of course, because

Paragraph 5 is the one that refers to the execution

of the agreement. Paragraph 4 is purely prelimi-

nary to Paragraph 5.

The Court: What agreement is that?
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Mr. Burrill : This agreement of July 23, 1946.

The Court : In reference to that agreement, they

may be stricken, paragraphs 4 and 5. Paragraph 6

has to do with a retail liquor license, which I im-

agine was covered by that agreement also, and is

not within the issues of this case from my point of

view. That may be stricken. Paragraph 7 the same

ruling. Paragraph 8 may be stricken. Paragraph

9 the same ruling, and Paragraph 10 the same rul-

ing, and 11, [12] 12, 13, 14, 15, 16, 17, 18, 19, 20,

21 and 22. Paragraph 23 is a conclusion of law but

that may remain. I think you have asserted that

in your answer. Paragraph 24 is also a conclusion

of law. Paragraph 25 may remain. It is also a con-

clusion of law. Paragraph 26 is also to the same

effect and Paragrajjli 27 covered by the judgment,

but it doesn't do any harm. These last paragraphs

don't do any particular harm. There is nothing in

the nature of a cross-complaint in these paragraphs

so they may be considered as a part of the answer.

So you have nothing left in the way of a cross-

complaint. That is the effect of it.

Mr. Burrill : May we note an exception, just for

the record?

The Court: Yes.

The Clerk : Shall I mark the docmnent '

' Filed '

' ?

The Court : It may be filed.

The Court: I don't know that I want to an-

nounce an,y ruling except my entire ruling at the

conclusion of this case. The ruling heretofore made,

of course, stands unless it is reversed, or, rather,
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i
unless some other ruling is made. You may intro-

duce your lease and present your case from the

standpoint of your theory and then, when the case

is completed, I will make my ruling.

You may proceed with the introduction of your

evidence. [13]

Thereupon defendants iGrawzner introduced and

there were received in evidence defendants Gawz-

ner's Exhibits 1 (Lease) and 2 (Notice of Termina-

tion of Lease). It being stipulated that copies

might be introduced in lieu of the originals. It was

further stipulated that the original of Exhibit 2

was served upon the defendant Lebenbaum and re-

ceived by him on or about August 11, 1944.

It was further stipulated that the defendants

Paul Gawzner and Irene Gawzner are the owners

of the property described in plaintiff's third

amended complaint.

Mr. Burrill : Then, if your Honor please, at this

time I would like to move the court, with your

Honor's permission, that the court make an order

directing pajTnent of all of the funds on deposit

in the registry of the court to the defendants Gawz-

ner, the basis of that motion being, first, that the

institution of the condemnation proceeding with

which we are here involved and the giving of the

notice, which is defendants Gawzners' Exhibit 2,

operated as a cancellation of the lease between the

defendants Gawzner and the defendant Lebenbaum

and, therefore, that the defendant Lebenbaum 's in-
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terest in the property terminated upon the expira-

tion of the date specified in the notice.

In that connection, I would like to call your Hon-

or's attention to Paragraph 10 of the lease, which

is defendants Gawzners' Exhibit 1 in evidence, and

call your Honor's attention to the fact that, under

this taking, more than 50 per [14] cent of the rent-

able rooms were acquired, and that the option rested

upon either party, not merely upon the landlord,

but either upon the landlord or the lessee, to give

the notice terminating the lease. Mr. Hearn, I

think, was in error on that.

Mr. Hearn: Yes; either party may give the no-

tice but, of course, Lebenbaum didn't elect to give

a notice.

Mr. Burrill : Now, if your Honor please, in con-

nection with that, I want to dispute Mr. Hearn 's

position in that connection. What the California

statute holds is that the value is fixed as of the date

of the issuance of summons, not the party to whom
the compensation shall be paid. That is ordinarily

fixed as of the date of the entry of the interlocutory

judgment in condemnation. I merely point that out

because he asked for the second ground of my mo-

tion, to order the payment of all of the funds on

deposit to the defendants Gawzner, under Para-

graph 10 of the lease, regardless of the cancellation

of the lease; that the award in condemnation pro-

ceedings is payable to the lessor. Those points have

both been argued before your Honor before. I

realize that your Honor definitely has ruled on a



356 Paul Gawzner, et al.

pre-trial ruling as to one of those points. I do not

recall whether or not now, if your Honor please,

there has been a ruling on the second point, namely,

that, regardless of the cancellation, the language of

Paragraph 10 requires the money to be paid in a

condemnation case to the lessors, who are the de-

fendants Gawzner. And, if [26] your Honor desires

to hear further argument on that, I am, of course,

prepared to argue it; but I see no reason why I

should reiterate arguments that have heretofore

been made, unless your Honor desires them.

The Court: The motion is denied.

Mr. Burrill : An exception, please.

The Court: It may be noted.

* * *

Wednesday, March 19, 1947, 11 :45 a.m.

(Same appearances.)

Mr. Burrill: If it please the court, w^e are now

in a position where we can stipulate to the restora-

tion item and, accordingly, I offer the following

stipidation

:

It is stipulated that the portion of the award

made b}^ the judgment of November 26, 1946, in the

within cause, that should be allocated to restoration,

repair and replacement of the property condemned,

both real and personal, is the sum of $91,296.

Do you so stipulate, Mr. Hearn?

Mr. Hearn: So stipulated.

Mr. Burrill: If your Honor would like the ap-

proval of the clients, they are both in court.
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The Court: You gentlemen are authorized in

their behalf to make the stipulation.

Mr. Burrill: Mr. Gawzner, do you approve this

stipulation that I have just stated'? [27]

The Defendant Paul Gawzner: Yes, sir.

Mr. Burrill: And do you, Mr. Lebenbaum"?

The Defendant Lebenbaum: Yes, sir.

The Court: Mrs. Gawzner is a party, too.

Mr. Burrill: Yes; I am sorry. Mrs. Gawzner,

do you also approve this stipulation?

The Defendant Mrs. Irene Gawzner: Yes, sir;

I do.

The Court: Having arrived at this juncture, I

am wondering if you can define that amount.

Mr. Burrill: Yes, your Honor; I can state to

you the respective amounts upon which agreements

were reached by specified items and am prepared

to state here at the present time. Will your Honor

permit us to sit at the table and to go over these

items ?

The Court: Yes; you may sit together. How
long a list is this that you have "?

Mr. Burrill : It is about a page and a half.

The Court: Don't you think it is better to file

a written memorandum of those items'?

Mr. Burrill: We can do whatever your Honor

wishes. We can read them off into the record so

that they will be a i3art of the record or, of course,

go back to the office and prepare them, but I im-

agine we can do it about as rapidly in the record
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and probably more so than to return to our office

and do it that way.

The Court : Yes
;
you may do that and then you

may supplant [28] that probably with a list that

can be easily resorted to when the time comes.

Mr. Hearn: Mr. Reporter, I am going to sug-

gest that, as each item is read off, you hesitate a

moment before putting it down because we may wish

to change the notation as to what is included in the

item. It might make for a more correct record

that way.

Mr. Burrill: If the court please, the item of

$91,296, just referred to and just stipulated to, is

made up as follows—and, as I read these items off,

they are agreed to, Mr. Hearn'?

Mr. Hearn: Yes.

Mr. Burrill : Unless we specifically modify them %

Mr. Hearn : Unless we modify them.

Mr. Burrill : Lawns, gardens and trees $ 1,650.00

Eoads and walks 725.00

Recreational facilities 550.65

Main building, which includes the exterior

and interior but does not include carpet-

ing or furniture or fixtures 6,500.00

Cottages and casitas, less the item of roof

repairs but including the restoration of

both exterior and interior, but not in-

cluding carpets or furnishings 13,000.00

Garage and miscellaneous buildings, in-

cluding storage shed, pump house, engi-

. neer's shop, gardener's tool house,

storage building and linen building. . . . 364.00
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Mechanical equipment, which is the repair

of the heating system in certain cot-

tages, casitas and the main building .... 600.00

Water heaters, to repair and replace 3,000.00

Refrigeration, which includes the refrig-

erators in the kitchen and the refrig-

erators in the cottages where there

are refrigerators, to repair 900.00

The plumbing and water system, which in-

cludes the repair of taps, the repair of

toilets, the repair of the well pump and

the booster pump in the irrigation sys-

tem 2,000.00

The sewer system, which is the cost of

cleaning the sewers and septic tanks and

connecting the grease trap 2,500.00

To repair the incinerator 246.00

Replace garden tools and powder lawn

mower 710.00

Now, if your Honor please, that might be classi-

fied as the physical property. And the total of those

items is $32,745.65.

The next set of figures, if your Honor j)lease,

might be classified as personal property and they

are made up of the following items:

Carpets and rugs, to replace $7,500.00

Carpets and rugs, to be cleaned 1,644.20

Draperies and curtains, to replace 1,495.00

Draperies, to clean 1,073.25

The next is the item of furniture and fixtures and

consists of many items.

. The Court: I am just wondering now, if this
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will take a little while longer, if it sliouldn't be

deferred until after the noon hour*?

Mr. Hearn: Yes, your Honor; it will take at

least 20 minutes more.

The Court: I think we will defer this matter

until 2:00 o'clock.

(Thereupon, a recess was taken until 2:00

o'clock p.m. of the same date.)

Wednesday, March 19, 1947, 2:00 P.M.

(Same appearances.)

The Court: You may proceed.

Mr. Burrill: Taking up where we left off, your

Honor, the next item, under the furniture and fix-

tures, is andirons, that is.

To replace two sets $ 30.00

To refinish 26 sets 52.00

Total $ 82.00

The next item is beach furniture,

to refinish and repair $1,000.00

Waste baskets, to replace 100.00

Benches, to refinish 22.00

Beds, to repair 766.00

To replace missing beds 230.00

Bed bases, to replace 125.00

Buffet and dining room set, to refinish .... 75.00

Venetian blinds, to replace 75.00

Chairs, to refinish 1,619.50

Chair, to upholster 6,136.00

Chairs, cleaning 740.00

Chairs, to replace 1,170.00
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The Court: Are those broken chairs or what?

Mr. Burrill : Broken or lost or something. They

wer(; missing, in other words.

The next item is chests, to refinish $ 48.00

Chest, to replace, missing 77.00

Chaise lounge, to refinish and clean 90.00

Chiffoniers, to paint 532.00

Commodes, to repaint and refinish 154.00

Couches, to refinish and reupholster

and clean 500.00

Davenport, to refinish and repair,

reupholster and clean 250.00

Davenport, to replace, missing 150.00

Desks, to refinish 690.00

Desk, to replace, missing 45.00

Dressers, to refinish 916.00

Dresser, to replace, missing 200.00

Fire extinguishers, to rei^lace 45.00

Fireside sets, to refinish 80.00

Fireside sets, to replace 350.00

Flag, to replace 12.00

Lamps, to repair and refinish and

new shades 863.50

Lamps, to replace, missing 155.00

Love seats, to refinish and upholster 385.00

Mattresses, to refinish, retie, recover, steril-

ize and replace missing $3,500.00

The Court : Have you that segregated ?

Mr. Burrill: To replace would be $350. The

repairing and re-tying and re-covering would be

$3,150.

Mirrors, missing $ 30.00
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Piano, to refinish and install new keys .... 175.00

Settees, to refinish, reupliolster and clean. . 830.00

Window shades, new, that is, to replace,

missinsT and torn ones 250.00

Sofas, to refinish, reupholster and clean. . . . 685.00

The next is bed springs, to repair, rehabili-

tate, sterilize, and replace missing ones. . 3,630.00

The Court : Is that segregated '?

Mr. Burrill : Maybe we can do so, if your Honor

please. Just a moment. The repairing would be

$3,333 and the replacement of missing springs, $297.

Night stands, to refinish $ 189.00

To replace, missing 60.00

Or a total of $ 249.00

Kitchen stools and other stools, to refinish . $ 60.00

The next is tables, to refinish 1,500.00

Tables, to replace, missing 700.00

The next is engineer's supi)lies, missing. . . 1,000.00

Glassware and crockery, to replace 7,274.25

Linens, to replace 9,271.65

Those are all of the items, if your Honor please.

The Court: The total of that is $91,296, is it?

Mr. Burrill: It should be, your Honor; yes, sir.

Mr. Hearn, I don't know whether our stipulation

on the record covers it, but you agree, do you not,

that the figures which I have read off are correct

and are the stipulated items'?

Mr. Hearn: So stipulated.

Mr. Burrill: There is one other small item that

I think was overlooked yesterday, if your Honor

please, in connection with our various motions and
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the receipt of answers, that I thought to comi)lete

the record might be made, and that is that the rec-

ord show an acknowledgment of service by myself,

on behalf of the defendants Gawzner, of the answer

to the third amended complaint as permitted to be

filed by Mr. Hearn upon the substitution of his an-

swer to the second amended complaint; and I as-

sume that Mr. Hearn will acknowledge service after

the filing of my answer to the third [34] amended

complaint.

Mr. Hearn: Yes, your Honor; I do acknowl-

edge it.

Mr. Burrill : In other words, just to show in the

record that we are both aware of and have received

copies of our various pleadings that were permitted

to be filed by your Honor.

The Court : It may be noted.

Mr. Burrill : If your Honor please, the situation

being as it now stands, with the figures agreed upon

for the cost of restoration, it appears to me that

the next main problem to be determined is the prob-

lem of fixing the rental value and that we should

proceed to fix that.

The Court: Of this award, what is the situation

with reference to the balance of the money"? Is it

the entire amount of the award less this stipulated

amount of $91,296 '^ Is that the balance remaining

of the award, or what is that situation '?

Mr. Burrill : Yes ; the total award, if your Honor

please, was $205,000. Is that correct, Mr. Hearn ?

Mr. Hearn: The total award was $205,000; yes.
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But I will want to differ with you as to what should

be the next order of procedure.

Mr. Burrill: I was only answering his Honor's

question.

The Court: That includes the moneys that havft

been paid, does it, the $205,000? [35]

Mr. Burrill : Yes, your Honor. The $205,000 was

the total award. Of that $205,000, there has been

a small portion drawn dowai for the payment of

taxes at one time. I can find that amount out if

your Honor wants it.

The Court : I don 't think it is necessary now.

Mr. Burrill: And then there was also deducted

from that amount the sum of $1672.23 which was

treated as payable to Mr. Lebenbaum. My under-

standing in connection with that is that it arose by

virtue of Mr. Lebenbaum retaining possession for

five days, I believe, of a portion of the premises

after the government went in, and was some sort

of an agreement between them whereby Mr. Leben-

baum was to receive certain moneys and the gov-

ernment was to receive certain other moneys. And,

instead of having been paid in cash, it was deducted

out of the award and the judgment recites that

fact.

The Court: That is part of the $205,000?

Mr. Burrill: That is part of the $205,000.

Mr. Hearn: I believe it also includes the pur-

chase of some supplies by Mr. Lebenbaum from

the government.

Mr. Burrill: It may. I don't know what the

details of that are. All I know is it was raised and
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not repaid in cash, and the government insisted that

tlie amount be deducted from the $205,000 they i)ut

up in court as judgment to be apportioned for the

use and occupation of the premises, including that

portion of it that was under lease to Mr. Lebenbaum

and [36] the portion of the property taken by the

government that was outside of that area.

EDWARD H. ALLEN

called as a witness on behalf of the defendants

Gawzner, having been first duly sworn, was ex-

amined and testified as follows:

Direct Examination

By Mr. Burrell:

I reside in Los Angeles and have resided here for

59 years. My business and occupation is that of

an appraiser. I have followed that occupation for

33 years. My experience in that connection has

been as follows:

T had done some appraising, that is, probate court

appraising, previous to 1914. In the year 1914, I

was appointed a regular probate court appraiser in

Los Angeles Count}", and I received approximatel}"

35 appointments per month in that work to appraise

all of the assets of the estate, both real and per-

sonal property. That consisted of both large and

small estates and during that time I appraised be-

tween five and six thousand estates and property

located all over the State of California. I continued

in that work as a regular probate court apraiser for
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(Testimony of Edward H. Allen.)

fourteen years, until 1928. The original appoint-

ment was by Judge James C. Rives, who was the

probate court judge in this County at that time.

The appraisals at that time included all classes of

real estate [37] which any person left in his estate,

and consisted of farms, agricultural land, residen-

tial property, business property and industrial prop-

erty, of every nature and description, scattered all

over Southern California.

In addition to probate court appraisal experience

I have had other appraisal experience. In 1923 or

1924, I was appointed or employed by the Board of

Supervisors of this County to appraise a strip of

land through the Malibu Ranch, a strip 100 feet

wide and 20 miles long, north of Santa Monica to

the Ventura County line ; that is what we now know

as Roosevelt Highway. And for seven years there-

after I was employed by and appraising properties

for the Board of Supervisors, that is, for highway

construction, flood control purposes, dams and

property scattered throughout the County.

Following 1928 I have been doing general ap-

praising. I was employed by the State Board of

Equalization as an appraiser in this city for a

period of eight years. Each two years I had to

appraise between 250 and 300 parcels of property

here in the City of Los Angeles. It was all types

of property. It was used for checking against the

Assessor's assessments to determine the relationship

and value between industrial property and com-
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mercial property, residential property, and so on.

In that work I appraised one of the four corners,

each two years, on Spring, Broadway and Hill

Streets from First Street to Tenth Street, and one

property in the middle of the block. The other

properties w^ere properties scattered [38] around,

real estate owned by the public utilities, that is,

the gas companies, electric companies and railroad

companies, to compare with the assessed values of

property as compared to their valuation by the

State Board of Equalization.

I have done appraising for the State Corporation

Commissioner of the State of California and the

State Superintendent of Banks and have done ap-

praising for insurance companies. At the time of

the street opening and widening program that we

had here in the city, starting about 1929, I was

employed by the City in appraising the properties

and measuring the damage done to the property

remaining, in the opening and widening program

here in the city, of such streets as Olympic Boule-

vard, Pico Street, Wilshire Boulevard, Florence

Avenue and Washington Street and various other

streets.

In 1933 or 1934, when the property on which is

now located the Union Depot in this city—there

were 33 acres there—belonged to the Southern Paci-

fic Railway Company, the Union Pacific and Santa

Fe condemned a two-thirds interest in it and I was

employed by those two railroads to appraise that
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property and testified in court in the case; and,

after that, I was employed by the Southern Pacific,

Union Pacific, and Santa Fe to appraise the prop-

erty that was acquired for the approach to the

depot, extending from Macy Street north to Al-

hambra Eoad. In the probate court proceedings

I was appointed as one of the appraisers in the

Henry [39] Huntington Estate, who died in 1927,

and he had 2500 parcels of real estate, which I

appraised, together with all of his personal prop-

erty, that is, stocks and bonds and things of that

kind. In 1934, I was employed by the Treasury

Department of the government to appraise some

900 parcels of that Huntington Estate property for

the government, and since that time I have ap-

praised hundreds of parcels and thousands of acres

of land for the Treasury Department of the govern-

ment. That was in connection with matters where

taxes were being litigated; estate taxes and things

of that kind.

I have been employed by the Attorney General of

the United States as an appraiser, by the District

Attorney for the Southern District of California

in the federal courts and I have been employed by

trust companies and insurance companies and banks

in appraising properties of all natures and descrip-

tions scattered throughout Southern California. On

many occasions I have been appointed by various

•courts, both the Superior and Federal, to act as

appraiser, that is, in appraising property where
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the valuation question arose. In all these instances,

or in the major instances, I was employed to find

the market value and to appraise the market value

of the property that was involved.

I have had experience in appraising hotel prop-

erties. I have been appraising properties for the

past thirty years, you might say, throughout South-

ern California. Within the past two years I was

appointed by Judge Robinson of the [40] Superior

Court of San Francisco to appraise the assets of

the Pacific States Building and Loan Association

here in Southern California, and I appraised in

that work fifteen, or eighteen, or twenty apartment

houses and hotels within the past year. There were

other properties other than hotels which I ap-

praised. I was appointed to appraise commercial

properties here in the City of Los Angeles and in

San Diego, Glendale, Pasadena, Long Beach and

Santa Monica; then I had ranches to appraise and

industrial property and also residential property.

I have had experience in valuing leasehold in-

terests. I was employed in comiection with the

valuation of the Bullock's store leasehold matter.

I have been appraising leasehold interests for 25

or 30 years, especially in appraising estates where

the deceased had a lease on pro^Derty and probably

it was an asset of his estate or maybe a liability.

I have been employed in these leases here in the

city of Los Angeles where there are 99-year leases

or 49-year leases, where the lease provides that each
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five years or each 10 years a committee of three

arbitrators be appointed to arrive at the value of it

for the next five or 10 years, and in that work I

have appraised properties on Broadway and Spring

Streets and Hill Street here in the city, and have

appraised properties scattered throughout the city

with long-term leases on them. On many occasions

in connection with estate appraisals I had to deter-

mine the valuation of a lease where the decedent

owned [41] the real property that was encumbered

by a lease to ascertain whether or not a leasehold

had a market value over and above the rental being

paid thereunder.

I have had experience in connection with hotels.

I own a hotel located at Balboa, Newport Harbor,

in Orange County. That is what we might classify

as a seaside area. By that I mean, Balboa is on

the ocean and on the bay too. It is on Newport

Harbor and the property I own is generally classi-

fied as a resort hotel. I have owned the ground

since 1922 or 1923 and I have owned the hotel

since 1931. I don't have it leased. I actually oper-

ate it through a manager.

I have appraised the Alexandria Hotel in this

city, the Ambassador Hotel and the Rosslyn Hotels

at Fifth and Main Streets, and the Kip Hotel on

Sixth Street and the Monarch Hotel at Fifth and

Figueroa and many smaller hotels, that is, hotels

from 50 up to 200 and 300 rooms scattered through-

out Southern California. I was employed as an
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appraisei* on the Norconian Hotel near Corona and

appraised all of the property, the equipment, furni-

ture, improvements and so on. I was employed by

the owners of the Shangri-La Hotel in Santa Mon-

ica within the past two years. I was appointed by

the court to appraise the Grand Hotel in Santa

Monica. Those two latter hotels were taken over

by the government. I appraised the Miramar Hotel

in Santa Monica, which was also taken over by the

government. I appraised the Biltmore Hotel in

Montecito, ^^dlich was taken over by the government.

I also appraised [42] the Mar Monte Hotel in Santa

Barbara, which was taken by the government. I

also appraised the Barbara Hotel in Santa Barbara.

I appraised the Huntington Hotel in Pasadena and,

as I said, many smaller hotels throughout Southern

California.

I was also employed to appraise the value of the

use of the Miramar Hotel in Santa Barbara, the

property that is involved here. The Biltmore Hotel

m Montecito is only about three-quarters of a mile

or a mile from the property in question here. And
the Mar Monte Hotel is within the city limits of

Santa Barbara and about two miles from the Bilt-

more Hotel and three miles from the property in

question. In addition to valuations of real proper-

ties themselves, I have appraised leasehold interest

as such and the market value of such leasehold

interests.

I have examined the property involved in this
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case, which is designated the Miramar Hotel. I

have known the Miramar Hotel for 25 or 30 years

but I first saw it from an appraisal standpoint

around the first of June 1944. I was there when

the Army was taking possession of the property. I

examined the property at that time and I have

examined the property on several occasions since

that time. I have maps of the property. I have

examined the exterior and the interior of the build-

ings. I have studied the financial report made by

Horwath & Horwath -covering the occupancy of the

premises involved during the period of time that

Mr. Lebenbaum was in the premises prior to June

10, 1944. I have also [43] seen the report made by

Horwath & Horwath during the period of time Mr.

Lebenbaum has occupied the premises from June 1,

1946 to December 31, 1946. I have seen the lease

that was executed between Mr. and Mrs. Gawzner,

as lessors, and Mr. Lebenbaum, as lessee, being the

lease introduced in evidence in this case as defend-

ants Gawzners' Exhibit 1. I am familiar with the

entire area that is involved that was taken by the

government and I am familiar with the portion of

that entire area that is covered by the lease.

(A map of the area involved, which had been

previously marked upon a pre-trial hearing as

the Court's Exhibit No. 1 was admitted in

evidence and marked as defendants Gawzners'

Exhibit No. 3.)

(Witness continuing.)

Referring to the map, defendants Gawzners' Ex-
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hibit No. 3, all of the property outlined with a blue

pencil in all particulars on the map includes all of

the Gawzners' holdings. That property on the map
that is outlined with a green pencil, as for instance,

up in the north or left hand corner, enclosed in

green, is Gawzners' property that was not included

in the hotel lease, and on the right hand side of

the map also is an area, enclosed in green marking

or hatching, that was not included in the hotel

lease, and in the center of the map, near the bottom,

is also some property, two slivers of land, which

were not in the hotel lease. Referring to the first

area marked in green that I pointed out in [44]

the upper left hand corner of the map would be

the northwest corner of the property, that is, at the

area along the State Highway and Eucalyptus Lane.

That area that is outlined in green is not included

in the lease. Then on the upper right hand corner

of the map is an area outlined in green which in-

cludes the garage property and certain other area.

That is excluded from the lease. In the lower right

hand corner is an area along the ocean front lying

easterly of the wharf or boardwalk also outlined in

green. That is excluded from the area covered by

the lease. At the top portion of the map is an area

outlined in red. That is originally the Gawzners'

holdings to the northerly red line, but the property

between the red line and the blue line was sold to

the State of California for highway purposes. That

property was, however, actually in use and occupied
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by Mr. Lebenbaiun prior to July 10, 1944, and was

used by the Government during the entire period

they were in jDossession. The property is still used

by the hotel. That has not been improved or oc-

cupied by the State Highway Commission as yet.
J

Q. (By Mr. Burrill) : Mr. Allen, for the pur-

pose of the next question, will you please assume,

first, that the lease, of December 15, 1943, Defend- A

ants Gawzners' Exhibit No. 1, was in existence on

July 10, 1944, and was then in full force and effect

and that Mr. Lebenbaum was occupying the prem-

ises; second, that Mr. Lebenbaum had the right to

assign or sublet the premises for a period from

July 10, 1944, to [45] Jmie 1, 1946, or that the

lessors would consent to such an assignment or

subletting; third, that the assignee or sublessee

would either maintain the premises in their then

condition during the period of occupancy or would,

upon termination of the occui^ancy, restore the

premises to the condition they were in on July 10,

1944, or pay the cost of such restoration; that the

l^remises were to be continued to be used as a hotel

and that the assignee or sublessee would pay the

rent called for by the lease to the landlord and

otherwise compl}^ with the terms of the lease; that

the term of such occupancy, assignment or sublease,

would be from July 10, 1944 to Jime 1, 1946. Upon
those assumptions, what, in your opinion, was the

market value of the lessee's interest in that lease?

In other words, what, in your opinion, would a will-
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ing iDurchaser have paid to a willing seller for the

right to sublet or become the assignee of the prem-

ises involved for the period of July 10, 1944, to

June 1, 1946?

Mr. Heani: Please don't answer yet, Mr. Allen.

If your Honor please, I object to any answer to

that question on the ground that the matter is

irrelevant and immaterial to any of the issues in

this case. And I would like to be heard on that, if

I may, because it seems to me this question goes

right to the very heart of this lawsuit.

(Aranunent of counsel and discussion between

coiut and counsel omitted except the following

concessions made by Mr. Heam during the

course of the argument (Tv. p. 128) : [46]

**We are before your Honor to settle the

question of the apportionment of this award as

between these two contesting defendants, and

I am treating Mr. and Mrs. Gawzner, of course,

as being one defendant. It is true, without

question, that Mr. Gawzner is entitled to re-

cover the rental value of that portion of the

condemned property which lies outside the

boimdaries of the Miramar Hotel. We don't

dispute that.")

The Couit : I am going to make this observation.

This is a vital issue in the case, of course

Mr. Hearn: I so regard it, your Honor.

The Court: and it has been all during the
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litigation. I am just wondering if this evidence

should not be permitted to go in subject to your

objections, and the right to renew your objections

later on, with a motion to strike the evidence, in

the event of a ruling in your favor.

Mr. Hearn: Well, your Honor, that might save

some time. It is true I feel that I am rather com-

pelled to present my objections and my reasons for

them at this time.

The Court: I will permit you to do that. I

make this observation with the further view that,

in the event this evidence is excluded upon the case

going to a higher court, which apparently it appears

it might go, by either side by being dissatisfied with

the decision, everything will be before the appellate

court on both sides and you won't have to come

back for a retrial on any particular issue. I don't

know w^hether I should consider that phase of the

situation or [47] not but often cases, where there is

evidence excluded, when they go up to an appellate

court, are sent back for retrial. That would obviate

the necessity of sending it back for retrial and the

matter could be presented

Mr. Hearn: Yes, your Honor; that probably

would be a wise thing to do, to receive the evidence

subject to our motion to strike.

The Court: That is what I have in mind. I am
not making any ruling at this time on the merits of

the motion or the objections.



vs. Leo Lehenhaum 377

(Testimony of Edward H. Allen.)

Mr. Hearn : I ask leave to be heard just a little

further on the subject.

The Court : Yes
;
you may proceed with the bal-

ance of your argument.

(Further argument of counsel omitted.)

The Court: As I indicated before, I shall let

the evidence go in subject to your objection and

your renewal of the objection later on and a motion

to strike.

Mr. Hearn: Yes, your Honor.

The Court : So the ruling will be reserved under

those conditions.

Q. (By Mr. Burrill) : Mr. Allen, do you recall

the question that was put to you ?

The Witness : Yes, sir. In my opinion, the lease

had no bonus value or market value as of July 10,

1944, the date when the government took over. Had
no market value or [48] bonus value, either one.

Mr. Burrill: Will you please state your reasons

for that answer you have given 1

Mr. Hearn: The same objection, your Honor, as

I have made heretofore.

The Court: Yes; the same ruling.

(The witness continuing.)

My reasons for the answer given are based upon

a study of the lease and based upon an investiga-

tion that has extended over the past three or four

years as to the terms and conditions of hotel leases,

that is, what percentage of the gross income the

lessee binds himself to pay or what percentage of
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the net profit he binds himself to pay. In this

particular instance, I don't know of and have never

heard of a lease paying 35 per cent of the gross

income for room sales plus 3 per cent as a so-called

breakage fmid or something of that kind. I have

known of no hotel lease and have never ascertained

of one with as high a percentage of rent as this

lease contains. Another reason is that the improve-

ments upon the property itself, which is approxi-

mately 121/2 acres in ground—the youngest and

latest structure built upon the property was ap-

proximately 35 years of age and the others as high

as up to 60 years of age, and they require a great

deal of repair and reconditioning and so on to take

care of them. The living quarters through the

property are in cottages that are scattered ahnost

an equal distance over say eight or nine [49] acres

of the property. The extra cost in labor of taking

care of those cottages and maids going back and

forth is greater than if it was all in one place in

a hotel, and the cost of maintaining the grounds

thereon was an obligation that isn't ordinarily

found in a hotel lease. And the provision in the

lease for restoration of the property in a condition

such as it was as of the date of the signing of the

lease is an obligation that someone would have to

assume if they purchased the lease for the unex-

pired term. And, also, my opinion is based upon

my experience through the years of appraising hotel

properties and especially in the last three or four

years the investigation of hotel leases in general and
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statements as to profits made from the operation

of hotels. I might say I am a member of the

American Hotel Association and the Southern Cali-

fornia Hotel Association and I have received all of

the bulletins from those associations as to hotels,

hotel leases and the profits through the years. And
it is my considered judgment and opinion that the

lessee, Mr. Lebenbaum, would have been unable to

have received any sum of money for the transfer of

the lease to another party.

The Court: Let me see; you inquired about a

transfer of the lease for a portion of the time, did

you not?

Mr. Burrill: Yes, your Honor.

The Court: Do I understand this witness to

analyze that lease on the basis of a transfer of the

entire term?

Mr. Burrill: I will inquire. [50]

Q. Mr. Allen, the statement which you have

given to me was in response to a question for a

transfer of the lease for a portion of the term.

Are the reasons that you have given to cover a por-

tion only or the entire time?

A. A portion only. That is 22 months and 20

days. I understood that was in the question.

Q. That is correct; it was in the question.

In any one of these hotels that you have listed,

was there a single one where the basic rent on the

rooms was as high as 35 per cent?

A. No; I have never heard of 35 per cent of

room sales. I have heard of liquor beverage sales of
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15 per cent. Food sales generally run 5 per cent,

or I think they start at 2 per cent. I don't recall a

lease where the food sales went any higher than

7^2 pe^^ cent, and I have seen leases where the

liquor and food combined were 7% per cent. I have

examined leases and obtained information where

the rental required under a percentage lease was

less than the amounts that I have just referred to

but, as I have stated, I have never heard of a lease

calling for 35 or 38 joer cent of the gross room

sales. It is not an usual requirement in a lease upon

hotel i^remises that the lessee shall place the prem-

ises and maintain the premises in the same condi-

tion as he obtained them on the date of the execution

of the lease. This is the first lease I ever heard of

that had that. The ordinary lease provides to main-

tain it in the same condition in [51] which it was

taken, except for ordinary wear and tear. I have

never heard of a hotel lease that called for restora-

tion.

Q. Do you consider that a burden upon the

lessee over and above what is usually called for by

hotel leases?

A. In my opinion, it is a burden that the lessee

just couldn't meet, as demonstrated in this particu-

lar case and from the investigation I made of all

of these hotels that I was appraising for Army
occupation. Experienced hotel men were all of the

opinion that the Army use and wear was just twice

what it would have been if it had been civilians in

the property. In other words, the damage done by
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th(^ Army in two and a half years would have been

done by civilians in say five and a half years or

more. And for a lessee to obligate himself to put

that property back and restore it is just prohibitive.

Q. You also mentioned the breakage fund of 3

per cent that is called for by this lease. Is that, in

your opinion, an added burden upon the lessee,

keeping in mind that the lease requires, as I have

stated, that 3 per cent of the income from rooms

and beverages shall be placed into a separate fund

for restoration, up to $3,000 per year?

A. Well, it is just additional rent, is all that

amounts to. Some of the leases have a provision of

say 2 per cent of the gross income of a hotel that

shall be spent for advertising of that hotel or some-

thing of the kind, but this breakage [52] fund and

so on—the tenant has already obligated himself to

keep the buildings in repair and replace broken

articles and so on. If it is in the lease also, this

is just 3 per cent additional and really, instead of

35 per cent of the gross, it is 38 per cent.

Q. Are you familiar with the terms of the lease

in reference to that breakage fund that that is to

be used for replacements in connection with the

premises? A. Yes, sir.

Q. Are there any other reasons that you have,

Mr. Allen, that you have not heretofore given us?

A. I don't recall any at the present time.

Mr. Burrill: You may cross-examine.
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Mr. Hearn: There will be no cross-examination,

your Honor, but I would like to reserve the right,

at the beginning of our next session, to make mo-

tions to strike certain portions of the testimony,

including a motion to strike on the grounds hereto-

fore stated in objecting to testimony as to the bonus

value.

The Court: You say there is not cross-examina-

tion?

Mr. Hearn: No cross-examination.

(Thereupon evidence was taken as to the area

outside of the lease.)

(Witness continuing.)

I have an opinion as to the market value of the

right to use and occupy the portions of the property

owned by Mr. [53] Gawzner that are sought to be

condemned by the government in this case, that is,

outside of the area covered by the lease for the

period of time from July 10, 1944, to June 1, 1946,

said market value being fixed as of July 10, 1944.

In m.y opinion it is the sum of $10,950 for the period

of 22% months. In my opinion the two areas.

Eucalyptus Lane and the beach, were of practically

the same value per front foot. In my opinion tBe

fair rental of the garage as of July 10, 1944, the

date of taking was $200 per month.

My figures for the garage only included what

interest Mr. Gawzner had in this property. The

Army occupied all of it, except for some storage



vs. Leo Lehenhaum 383

(Testimony of Edward H. Allen.)

in the lower portion. It is built on a hillside. The

garage floor is level and under the rear end or

south end of it there is a storage space, which is

just a dirt floor with the roof unfinished. The rental

value that I have given of $200 a month is for the

upper portion only and I have not included the

lower portion.

The Court: Do you wish to cross-examine as to

tliis?

Mr. Hearn: Yes; I would like to ask a few

questions.

Cross-Examination

By Mr. Hearn:

I do not know of my own personal knowledge of

any leases or rentings of any similar garage in

that vicinity or neighborhood at about the same

period of time. The closest garage that I know of

in rental is away up in Montecito. That is the only

garage on the highway there for nearly two miles.

I took [54] into account the provision of Paragraph

8 of the lease in computing the rental valuation.

I said I fixed the rental value of Mr. Gawzner's

rights. I considered Mr. Gawzner's rights to be

that at any time he had the right of improving the

garage and using it for some other purpose; that

any time he desired to do that, he had that right

subject to no other obligation other than set forth

there, except that he couldn't put anything in there

to compete with the hotel, for instance, any food

stuff or beverages. I considered the fact that Mr.
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Lebenbaum had the right to occupy the basement of

the garage after Mr. Gawzner might put the upper

portion to some such use. They used it for the

storage of tire wood, and I considered that Mr.

Gawzner could lease the upper floor or the main

floor of the garage. The floor area is approximately

50x120 feet. I considered the fact that Mr. Leben-

baum had the right to use the basement for the

storage of w^ood or for general purposes. They were

storing wood and broken down furniture and stuff

of that kind in it at the time. It is my recollection

of the provision that that right continued after

Mr. Gawzner might put the ground floor to some

other use and I considered it in fixing my rental

value.

The other portion of the outside property and

by the term "outside property" is meant the por-

tion of the property condemned which lay outside

of the boundaries of the Miramar Hotel lease and

were both vacant parcels of property, I [55] didn't

break it down at a capitalization of any total value

of the property. When I was appraising the prop-

erty, I made an investigation of the sales and so

on along the highway and along the ]3each and I

determined in my own mind that the highway

frontage was worth around $100 to $150 per front

foot and that the beach frontage was apjoroximately

of the same value. I figured there was 220 feet of

frontage on the highway and 400 feet on the ocean.

I think the reasonable market value of that prop-

i
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erty at that time was $100 or $125 a front foot.

There are 620 feet altogether and at $100 a foot

that would be $62,000. There were offers made for

property there and, when Mr. Gawzner sold a piece

of property on Eucalyptus Lane, it would tend to

establish a value of the highway frontage of $125

to $150 a front foot. The price paid by the State

Highway Commission—of course, there was an

angle in it of severance damage—the State High-

way Commission paid $32,200 for 2.65 acres. That

sale was made in July 1942. That represented

around 800 feet of frontage along the State high-

way. I got my information from Mr. Gawzner and

the judgment in the case. I saw a copy of it or I

saw the correspondence between the Highway Com-

mission and so on. I did not arrive at my valuation

by the award in that case. That wasn't must of a

criterion, that property, taking a long strip of that

type. There was some severance damage mixed up

in it and it wasn't much of a criterion to arrive at

value. The best evidence we had there [56] was

the beach frontage, on offers that were made for it,

and the opinion of real estate brokers in the area.

I do not have any personal knowledge of those

offers. They were reported to me by real estate

brokers and people familiar with it. The informa-

tion as to the offers made for the beach frontage

owned by Mr. Gawzner did not come to me from

Mr. Gawzner himself. That came from a real

estate broker in Santa Barbara. There were two
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offers, one of $150 a foot and another over, next

to the house there, of $200 a foot. The offers were

made about 1942 or 1943, I forget just the date

now\ They were made during the war. The use

that was contemplated by those offers was for resi-

dential purposes. There are houses down there on

the ocean and one of these lots was that last cottage

that has been built there on the beach. The frontage

that I sa}^ is worth $100 a foot is of varying depths

but extends from the ocean back to the railroad

right of way, as shown on defendants Gawzners'

Exhibit No. 3.

Mr. Burrill: No redirect examination.

CHARLES G. FRISBIE

called as a witness on behalf of the defendants

Gawzner, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Burrill:

I reside at 1865 Campus Road in the City of

Los Angeles. I have resided in Los Angeles for the

past twenty-five years. My business and occupation

is that of a civil engineer and [57] appraiser. I

have followed the profession of civil engineering

and appraising about thirty-five years. I commenced

my appraisal work in California about 1912 and

have continuously followed my activity of civil

engineering and appraising since that time. In 1912

and 1913 my activities principally took place in

San Diego and then from 1914 up to about 1917
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in Imperial Valley. I have been located in Los

Angeles ever since.

In the last 25 years, I have appraised for a good

many organizations. I have made appraisals for

the City of Los Angeles, where they were taking

properties for the widening of streets, for parks,

playgrounds, and all kinds of i)ublic purposes, and

in that connection have had to appraise every kind

of property. I have appraised many, many hotels

that were being taken. I have appraised the value

of the property as a whole and the value of any

leaseholds that existed on them, and made many

appraisals, for some time past, for Los Angeles

County.

I appraised properties for the City of Los An-

geles over a period of about 10 years and it involved

several thousand different properties. That was

primarily street widening proceedings and acquisi-

tions for all kinds of other purposes, for park pur-

poses and for viaducts and for playgrounds and

for schools and innumerable other public purposes.

Some of the major street opening proceedings in

which I appraised properties were Flower Street

in the downtown area, from [58] Seventh Street to

out where it joins Figueroa Street; Olive Street

between the same points; Figueroa Street; South

Broadway, Second Street on out to where it joins

Figueroa and then Figueroa Street out to where it

joins Pasadena Avenue, Third Street, Eighth Street

and Tenth Street, all of them several miles long.

They involved hotel properties. Many hotels were
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scattered all through those projects. I appraised

those properties to find the market value. I ap-

praised the leasehold interest where there was a

leasehold interest in those properties. During that

same period of time I was making appraisals for

Los Angeles County for the same purpose for many
or other street openings and their acquisitions for

parks and playgrounds and other public uses. I also

was making appraisals for the City of Glendale and

the City of Huntington Park and the City of Phoe-

nix, Arizona, and various other cities and public bod-

ies for a period of about 20 years. That would cover

the period up to 1935. Subsequent to that time I

have made appraisals for j^rivate corporations and

private individuals for the same purposes. I have

made appraisals for the State Corporation Commis-

sioner in connection with bond issues or loans and

appraised in that connection the Blackstone

Hotel at Long Beach. I made appraisals for the

State Insurance Commissioner and in that connec-

tion I appraised the Riviera Apartment and Hotel

in Long Beach. That is a height-limit hotel. The

Riviera is right on the edge of the ocean, that is,

a part of it is up [59] on the bluff and a portion

of it goes down to the beach level. The Blackstone

is just back of the beach, just at the bluff line, in

Long Beach. I have appraised the Ritz Hotel in

Los Angeles. That is a height-limit hotel that is

at Eighth and Flower. I appraised the Ambassador

Hotel on Vfilshire Boulevard and I appraised five

or six hotels and apartments from four to eight or
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nine stories high along Wil shire Boulevard for tax

purposes. I have appraised the Biltmore Hotel and

the Mar Monte in the City of Santa Barbara. Those

appraisals were made in connection with the ac-

quisition of the use of those hotels by the United

States Government. I appraised the Union Station

site here in Los Angeles where the Union Station

is now^ located. I appraised the property for the

Southern Pacific Railroad that they owned that was

involved in that proceeding and I have appraised

a good many other properties that were in private

ownership that were required for ingress to the

Union Station site. I appraised the Times Building

at First and Broadway, now a portion of the Civic

Center. That is the old Times Building. I appraised

the Klinker Building right across the street from

the Times. I am now in the process of appraising

two or three hotel properties on Broadway. In gen-

eral that covers the experience I have had in the

appraisal of properties. I have appraised many
other properties but haven't enumerated them be-

cause they did not have an3^thing to do with hotel

valuations. At the present time I am engaged in

the appraisal of Owens Lake for [60] the State of

California. There are many appraisals of that kind

that don't have anything to do with hotel values.

About two-thirds of my work for the past 25

years has been valuation work and includes all types

of property. I have appraised beach frontage prop-

erty; I appraised something over 600 feet of beach
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frontage just north of Santa Monica for Alonzo

Bell, who owned the property at that time. That

property w^as between the Roosevelt Highway and

the ocean just north of Santa Monica. It w^ould be

similar in character to what we have been referring

to as the beach land owned by Mr. Gawzner but

not as desirable because you can't build in through

that particular area between the highway and the

beach. The physical characteristics were generally

the same. I have appraised some frontage about

ten miles to the southeast of Ventura along the

coast. I have appraised frontage in Malibu in the

Malibu Colony that is beach lot or beach frontage

13ropert,y. I have appraised scattered properties in

Venice, in Santa Monica, Ocean Park, Long Beach

and all of those towns.

I first became acquainted with the Miramar Hotel

around 1937 and have been generally familiar with

it since that time. I commenced my work in con-

nection with this particular case the early part of

1946. I have been upon the grounds of the Miramar

Hotel property. I w^as on the grounds in 1937.

Went over the property at that time and I have

been on the grounds two or three different times at

intervals since then up to [61] 1946. I was on the

grounds in 1946 again. I examined the area that

is involved in this litigation and the buildings that

are constructed thereon. I have examined the lease,

defendants Gaw^zners' Exhibit No. 1. I have had

available to me and examined the reports of Messrs.
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Horwath & Horwath, accountants, covering the

period of time Mr. Lebenbaum was in possession of

the premises from January 1, 1944 to July 10, 1944.

I have also had available and examined the report

of the Miramar Hotel for the period from June 1,

1946, to December 31, 1946 prepared by the same

accountants. In addition to examining the records

of this particular hotel I examined the lease pro-

visions of quite a large number of other hotels.

I made that examination to see how the provisions

of those other leases compared with the provisions

of this particular lease and I had to examine other

leases and be familiar with other leases to know

whether or not this particular lease w^ould have a

bonus value or have a market value. I have in-

formation as to the rental provisions of those other

leases. There were about ten or twelve of them. I

was familiar with a number of others which I

didn't think were comparable at all. I have had

to examine a good many different leases as of about

this particular period. I have examined other hotels

and have checked on the income of other hotels and

have examined the cost accounting, the profits, the

costs and the income on various other hotels. I

have seen the map of the area that is involved,

being [62] defendants Gawzners' Exhibit No. 3, and

am familiar with the colored pencil markings on

that map.

Q. (By Mr. Burrill) : Mr. Frisbie, for the pur-

pose of the next question, I wish you would assume
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the following facts, that the lease of December 15,

1943, defendants Gawzners' Exhibit No. 1, was in

existence on July 10, 1944, and was then in full

force and effect, and that the tenant was occupying

the premises ; that the tenant had the right to assign

or sublet the premises for a period from July 10,

1944, to June 1, 1946, or that the lessors would con-

sent to such assignment or subletting; that the

assignee or sublessee would either maintain the

premises in their then condition during the period

of occupancy or would, upon termination of his

occupancy, restore the i)remises to the condition

they were in on July 10, 1944, or pay the cost of

restoring the premises to their condition as of July

10, 1944; that the premises were to be continued

to be used as a hotel and that the assignee or sub-

lessee or occupant would pay the rent called for by

the lease to the landlord and otherwise comply with

the terms of the lease; that the term of such oc-

cupancy, assignment or sublease, would be from

July 10, 1944, to June 1, 1946, as I have heretofore

stated. Now, upon the assumption of those facts

what, in your opinion, would be the market value

of the lessee's interest in said lease for that period

of time? In other words, what, in your opinion,

would a willing purchaser have paid to a willing

seller for [63] the right to sublet or become the

assignee of the lease or the right to occupy the

premises involved for the period of from July 10,

1944, to Jime 1, 1946?
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Mr. Hearn: Just a moment, please. To which

the defendant Lebenbaum objects, if your Honor

please, upon the ground that the question calls for

an answer which is irrelevant and immaterial to

an,y of the issues in this case, and for the reasons

stated in the objection made to the same question, or

practically the same question, asked of the witness

Allen, on the same grounds, that is to say, that the

question of bonus value is irrelevant.

The Court: I will make the same ruling as was

made to the other question put to the other ap-

praiser, and you have the same rights as then

expressed.

Mr. Hearn: Yes, your Honor.

The Court: I will reserve the ruling on the ob-

jection. I will permit the evidence to go in subject

to the right of Lebenbaum to move to strike. That

is the same ruling that was made in relation to the

other question.

The Witness: I am of the opinion that there is

no market value on that lease and no ])onus value.

I mean for a lease to have value, market value, that

it has to have a boims value above the terms of the

lease itself. My reasons are that in the examination

of quite a number of different hotel leases I have

not foimd one that called for as high a rental as a

whole as this particular lease. The terms of every

one [64] of those hotel leases were on a lower basis

as a whole, figuring all of the different elements.

I mean by the different elements that there are

ordinarily three provisions. There is a percentage
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on the room sales and the percentage on the food

and the percentage on the beverages and, consider-

ing all of those things, and particularly the rental

based on room sales, it is the highest lease that I

happen to have any knowledge of. Another thing,

this particular property is the cottage type, with

large grounds, and, under the terms of the lease,

the tenant has to maintain the grounds. The cost of

operation of property like that is greater than one

that is all concentrated in one building. The lease

calls for maintenance of the property, with no

provision for normal wear and tear, that most leases

do provide for, and that is quite an item and ex-

pense of operation. So, considering everything, the

terms of this lease compared to the terms of all

the ditferent leases I happen to know of, I have

come to the conclusion there was no bonus value in

the lease and, therefore, no market value.

By "market value" I mean that it couldn't be

sold to somebody for money on the particular date

in question for the particular period in question.

I have an opinion as to the rental value of the

premises taken ])y the government in this case that

are outside the area covered by the lease. The gov-

ernment was taking not only the portion covered

by the lease to Lebenbaum but also [65] taking the

area shown on defendants Gawzners' Exhibit No. 3

bordered in green up in the northwest corner and

also over at the east end of the property. They

were taking the garage and all of the area outlined

I
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in green on said Exhibit No. 3. In my opinion the

market vahie of the nse and occupancy of the area

owned by the defendants Gawzner that was taken

by the government outside of the area covered by

the lease for the period of July 10, 1944, to June

1, 1946, fixed as of July 10, 1944, was the sum of

$10,950. The area in the northwest corner of the

property that is excluded from the lease has a

frontage of 220 feet on the highway. It is all of the

area west or a red line, which I have put on the

map at this time. In my opinion that highway

frontage has a value of $100 a front foot. The

beach frontage, that is excluded from the lease,

is approximately 400 feet in length, and in my
opinion that has a value of $125 a front foot. That

would make a total value for the two parcels at

$72,000 and I capitalized that at 5%. I then figured

the garage rental at $200 per month. I figured only

the main floor of the garage, because in examining

tlie lease I found the tenant had a right to use the

basement if he needed it. I have information as

to offers made for or acquisitions of those proper^

ties and I have information as to sales of other

similar areas and I have taken into consideration

the difference between the time of those offers and

sales as com^Dared to June 1944. \^66^

Cross-Examination

By Mr. Hearn:

I think the rental value of the garage during the

period from July 10, 1944, to June 1, 1946, was a
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little less than it would have been say in 1946. The

garage in 1946 was rented for a little higher price.

I have understood that they had an offer or had

rented it for a higher price. I would say the present

day rental value would be a little higher than in

June 1944. I understand that the present rent being

paid for the garage property was $250 a month. If

I assumed that it was $200 a month that would not

change my testimony because there isn't a great deal

of difference. When you get up into the last half

of 1944 and the year 1945 and then into the first

half of 1946 there hasn't been any great change.

There might be just a little bit but it would be so

small that it would be negligible. The rental value

as of July 10, 1944, was very little less than at

the present time. I haven't seen any lease on the

garage property that covered a period from October

1946 to February 1947. I asked Mr. Gawzner what

the rental was on the garage and was informed it

was $250 a month. At the time I talked to him,

which was two or three months ago, he said the reni

he was receiving was $250 a month. If I assumec

that the garage was rented sometime during the

month of October 1946 until sometime during thej

month of February 1947 at $150 a month and since

that date up to the present time it has been [67]j

rented at $200 a month, that would not change m^

testimony as to the rental value of the garage,]

because there in the Santa Barbara area the peal

was reached early in the summer of 1946 and ther
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has been some recession in the last six months at

Santa Barbara and at San Diego and in all of the

coast towns. I would say that rental value was

substantially higher in the early part of 1946 than

in July of 1944. I am not aware of any sales of

leases on hotel pro|)erties comparable to the Mira-

mar Hotel in that general area which occurred at

any time about or during the period from July 10,

1944, to June 1, 1946. My opinion that the Miramar

Hotel lease had no bonus value is not based upon

sales of similar leases in the area. It is based upon

the terms of the lease itself compared to other

leases. It is correct that I arrived at my conclusions

by calculating that since the burdens under the

Miramar lease are greater than other leases, with

which I am familiar, therefore, the Miramar lease

has no bonus value. The fact that the tenant of

the Miramar Hotel property operated it at a sub-

stantial profit after carrying all of the burdens

specified by the lease would not change my testi-

mony. I have been familiar with the operation of

that property prior to July 10, 1944, and also sub-

sequent to the termination of the government's oc-

cupancy so I had knowledge of those factors at the

time I came to my conclusion. I knew of the fact

that the tenant during the period from December

15, 1943, to July 10, 1944, had made a substantial

amount of monej^ and [68] what was being paid to

the owner on the lease during that particular time

and how that would compare with the total amount
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of money provided here in this settlement.

Q. (By Mr Hearn) : Did you take into aecomit

the lessee's earnings during that period? I mean

net earnings now.

Mr. Burrill : I am going to object to the question

of profit from business as immaterial because it is

not an element that may be considered in condemna-

tion proceedings.

The Court: Overruled. This is cross-examina-

tion.

(Witness continuing.)

Yes; I have seen the financial statements of the

earnings of the property during that time. I was

also familiar with the fact that under the lease

the lessee, Mr. Lebenbaum, had expended the sum

of $20,000 for certain changes in the premises. I

did not figure that item of expenditure added any-

thing to the bonus value of the lease. I figured that

the existence of the obligation to expend that money

didn't add anything to the sale value of that lease.

I had understood that a substantial part of the

$20,000 had been expended during that early period

of the lease. I didn't consider that the $20,000, or

the portion of it that was spent, was a total loss

to the lessee. The expenditure of that money onj

the property had enabled the tenant to occupy and]

operate the property and pay the rent and make]

some profit. There is no question but what he did]

make profit during [69] that period. The fact thai

he made a profit does not vary my opinion as toj
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whether or not there was any bonus value because

in putting a value on a lease you have to compare

the terms of that lease with other properties and

what you can lease other properties for. Any

prospective purchaser of that lease would consider

the terms of that lease and then he would compare

it with the terms of other leases that he could get;

but, unless he thought this was an exceptionally

favorable lease, or if he could get another one with-

out paying any bonus, just make a deal direct with

an owner, he wouldn't pay a penny on this lease,

the only reason being for any bonus on a lease is

its very favorable terms because the terms are lower

than other leases and there would be nothing by

having that particular one.

I am familiar with market conditions, on hotel

properties. That is, the outright purchase and sale

of the properties themselves and the purchase and

sale of leases. I am familiar with the market condi-

tions as they prevailed in that area during the

period of the government's occupancy. Hotel prop-

erties or hotel leases were not readily available.

There were not very many available properties.

They were scarce. It is a fact that hotel properties

reached what might be called a peak during the

period from July 10, 1944, up to June 1, 1946.

It is a fact that during that period of time hotel

properties generally, including the Santa Barbara

hotels, were at a very high point for earnings. [70]
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They reached a peak all up and down this coast

during that period of time.

Q. (By Mr. Hearn) : What, in your opinion,

was the reasonable market rental value of the

Miramar Hotel property, in its entirety during that

period of time ?

Mr. Burrill: To which we object on the ground

it is incompetent, irrelevant and immaterial.

The Court: Overruled.

(The witness continuing.)

I figured it was $161,500 for the entire period of

22% months.

The Court : I didn 't qiiite understand your ques-

tion. The market value of what?

Mr. Hearn: The rental value of the entire hotel

property.

The Court : The reasonable market rental value ?

Mr. Hearn: Yes, your Honor.

The Court: Is that the gross or the net?

Mr. Hearn: I will ask the witness.

Q. Will you explain your answer, Mr. Frisbie?

A. That, your Honor, is what I thought was the

value of the entire property during that period of

time from July 10, 1944, up to June 1, 1946, and

took into consideration the total rent that might be

received by an owner during that period of time

and then took into consideration the period of time

and then that it was to be paid at the beginning of

the period. [71]

The Court: That is, you took that into con-
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sideration not as an operating hotel but as the value

of the rental facilities there, is that correct?

A. Yes ; and, of course, I took into consideration

the fact that it was a very good period of time

and that, leading up to that period, there had been

a greater occupancy and the room rates were getting

higher. I had taken all of those factors into con-

sideration in figuring what I thought was a fair

rental value of the entire property during that

particular period of time.

Q. (By Mr. Hearn) : That is, for a tenant who

wanted to take over the rentable and useable facili-

ties that were present, for hotel purposes?

A. Yes, sir. Well, it was figured a little bit

higher because of the nature of the use to which

it was going to be put.

Q. That is, it was taking into account the use

to which the Army was going to put it?

A. Yes.

Mr. Hearn : I believe that is all.

The Court: There is another question I would

like to ask and I may want to frame some questions

of my own here some time during this proceeding.

I haven't your formula as yet. And I may want to

ask either this witness or Mr. Allen those questions,

or some independent witness. You say that you took

into consideration some financial report when you

looked [72] into this matter of the operation of this

hotel during the previous period of time that has

been mentioned here, is that correct?

A. I didn't take it into consideration, vour
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Honor, in arriving at ni}^ opinion as to the market

vahie of this lease. I knew about it. Your Honor

asked me if I was familiar with the fact. I had

seen these financial statements of income and ex-

pense and net operation, and I did take those into

consideration for a period of time, prior to June

10, 1946, in arriving at what I considered the total

value of the use of that j^roperty would be for that

period. But, in arriving at my opinion of the value

of the lease itself, its sale value, I took into con-

sideration only a comparison with other existing

leases to see whether this lease was very favorable

in its terms compared to these other leases. For a

lease to have bonus value, it has got to be favorable

;

it has got to have lower terms than other leases

that are available. And those were the things that

I took into consideration in arriving at the conclu-

sion that there was no bonus value in the lease

itself.

The Court: You use that term "bonus value"

the same as you use the term "market value", do

you 1

A. Not exactly, your Honor. For instance, where

a man has a lease say on a hotel, if he is paying say

all it is worth—we will imagine five hotels and say

four of them are rented at certain terms and he

is taking into consideration [73] what would be

the fair rental on, we will say, this fifth hotel, and

he compares the terms of the lease that is in exist-

ence on this fifth hotel with the other four
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hotels, and, if he finds that they are getting it at

quite a low percentage and that the terms of this

existing lease are quite low €ompared to the other

available leases, then he would say, "That lease has

a market value and I can afford to pay something

above the ordinary rent.
'

' And that additional value

in the lease is its bonus value and its reason for

having market value.

The Court: Wouldn't a prospective purchaser

take into consideration many factors in determining

whether it had any such value that you describe ?

A. Yes. If he gets away from the lease itself

and gets to consider say the business and his own

ability to operate a hotel, then he is getting into

the business angle rather than the value of the

lease itself.

The Court: Wouldn't he, of necessity, get into

the operating end of that lease in order to determine

whether it would be of any value? Wouldn't he

consider that factor?

A. Well, just imagine that there is another lease

available and, when he gets to the business angle

—

or say there are two hotels, both of equal merit

and equal as far as making money is concerned.

Here is one available on pretty favorable terms

and here is another one that is not as favorable.

You have to pay a higher rate on it. If he can

get this one on pretty favorable terms, he goes and

gets the one he can [74] get on the favorable terms.

He is getting around to the business angle, assum-
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ing the two hotels are similar and that the oppor-

tunities are equal. He is going to take the one that

he can get at the lower rate because all of the

business opportunities are still there and he figures

he won't pay as high rent.

The Court : If he would consider taking the lease

on any terms, would he not consider whether or not

that hotel had been operated as a hotel, its earnings,

and all of those surrounding conditions, the demand

for hotel rooms, the prospects of the hotel business

in the future and the trend of the hotel business?

Wouldn't he take all of those things into considera-

tion?

A. Yes ; he would because, if that trend was down

and there was no chance to make any money, he,

naturally, wouldn't want to take a lease.

The Court: He wouldn't start cold with a hotel

that wasn't operating, that had no history of any

kind, and consider that hotel on the same basis as

a hotel that had been operating and had been mak-

ing a profit?

A. No. If there were two hotels and one hotel

was vacant and had no reputation and the other one

was occupied and had a pretty good history back

of it, he w^ould take the one that had the history

back of it in preference to the one that didn't.

The Court : Did you know in your investigations

what the [75] nature of the operations of this hotel

were during that period of time that it had been

operated by Mr. Lebenbaum, up to the time that

possession was taken by the government?
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A. I don't remember offhand; no. Mr. Burrill

lias the statement here.

The Court: Did you analyze the basis of your

answer with that in view or not?

A. Well, in arriving at my conclusion that there

was no bonus value in this particular lease, I had

knowledge of the operation of that hotel and I also

had knowledge of the operation of other hotels and

how they compared, and came to the conclusion,

because of the very high rate that was called for

under the terms of this lease, that, in my opinion,

it had no bonus value.

The Court: Do you know whether or not that

hotel had been formerly operated, before the govern-

ment took it over, with all available rooms rented

or not*?

A. It was getting quite a high occupancy in that

half of 1944. It got up, as I remember offhand, to

80 some odd per cent average for that year and,

by the time they got up into the summer, it was

pretty well occupied, between 90 and 100 per cent by

the middle of the summer. But the average for that

first half of the year was somewhere around a little

over 80 per cent in the winter months, until along

in the early simimer.

The Court : And it is your opinion, as you stated,

that [76] the trend was upward during that period ?

A. Yes.

The Court: And it had not reached its peak?
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A. No. By studying operating hotels, I would

say they reached their peak along in 1946.

The Court: Did you take into consideration, in

addition to the operation of this hotel and the sale

or rooms, the sale of food and liquor, when you

made your answer % A. Yes ; I knew of those.

The Court: Were those factors, as disclosed in

this report, that you were familiar with?

Mr. Hearn : I might say, your Honor, we intend

to produce the report and the accounting firm that

made it and explain it to your Honor.

Mr. Burrill: I might state I will object to the

introduction of that on direct testimony as not

proper direct examination. I don't want you or the

court at this time to rest under any misapprehen-

sion, and that is why I made that statement. I ap-

preciate the court is entitled to ask whatever ques-

tions his Honor desires to ask.

The Court: This witness presented himself as

an expert Avitness in this particular transaction and

I want to find out what factors were considered.

Mr. Burrill: I have made no objections to your

Honor's questions but, if I deem the questions are

subject to objection, I shall feel perfectly at liberty

to make my objections, [77] and your Honor will

undoubtedly rule in connection with that.

The Court: You should if you feel you are re-

quired to do so.

Mr. Burrill: Yes, your Honor.

The Court: I don't know that I quite under-
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stand you in. your testimony. Here is a hotel, ac-

cording to your own statement, that had been oper-

ated at a profit and, from the evidence brought out

by Mr. Hearn, some $20,000 had been spent in

improvements during that period of time. I don't

know what the statement shows but, apparently, the

books were closed at the end of that period with a

net profit. Assuming that you were a purchaser

who knew that fact and you wanted to buy that

hotel for that period of time, and assuming, as you

say, there was at least 80 per cent occupancy and

the trend was upward, you are still of the opinion,

are you, that there was no value to that lease, either

bonus value or market value, is that correct?

A. Yes.

The Court: In other words, you wouldn't have

paid anything for it at all?

A. No, because, suppose there was another hotel

available, or, when a man looked around, he was

trying to determine whether to buy this lease or

whether to lease some other place. He would ex-

amine other hotels and he would examine the kind

of rentals they had on them. This opinion of mine

is predicated entirely on the theory of bonus value

on the lease [78] itself. It is not based on the

profits that the tenant might be able to make as a

business man and in the operation of the hotel.

Somebody else might buy his business but the lease

itself is what I am talking about, the value of that

lease and its market value.
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The Court: The question was put to you, what

would a willing purchaser pay to a willing seller,

taking into consideration all of these things you

have mentioned. §
A. If, for instance, in the examination of another

hotel, I ascertained that the profits during this

particular period were quite a substantial sum, but

I found that the rental value was away under that

sum of money, it was because that was the business.

When the government took over the property, you

couldn't make them pay for the business that was

on there.

The Court: That in condemnation proceedings

apparently is the law but I am trying to arrive at

facts here.

A. You have to arrive at the value of the use

and occupancy during that period of time which, in

my opinion, was substantially less than the profits

that might be realized on the property as a whole

by the tenant and by the landlord.

The Court: Did you have any method of com-

paring this lease with other leases in that general

vicinity, assuming that you were a willing pros-

pective purchaser?

A. Well, most of the hotels just around there

were operated by owners. I do have a number of

hotels up and down [79] the coast and do have the

terms of those leases, the percentages being paid

on the room sales and the percentages being paid

on the beverage sales and on the food sales, and I
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did compare those with the terms of the Miramar

Hotel and I didn't have any of them that were as

high as the terms under the lease on the Miramar,

The Court : The sum and substance of your an-

swer is that, because the terms of this lease were

more burdensome on the lessee than other leases you

were familiar with, that would not be a desirable

lease, is that correct?

A. Yes; and w^ould have no bonus value.

The Court : Notwithstanding the fact that it had

earned a net profit in its operation?

A. Yes; that is true because—somebody might

buy his business and pay something for it but the

lease itself, in my opinion, had no bonus value and

no market value.

The Court : Who else but a hotel man would buy

that business?

A. Nobody but a hotel man but the hotel man
woidd be buying something other than the lease

itself. He would be buying a business. He buys the

goodwill. But that w^as one of the elements, when

we were figuring the total sum of money here, that

we did not fix as the basis for that total sum that the

government was to pay because we had been in-

structed that the government did not in a condem-

nation proceeding have to pay for the business,

which is the profit you can make in [80] the oper-

ation, and that it had to be confined entirely to

what is the fair rental value of that property. Then,

when you get back to the lease itself, you compare
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that lease with other leases and then whether or not

that is a very favorable lease and whether somebody

is justified in paying a substantial bonus or the

market value for that particular lease. Had I fig-

ured on the business angle of this property during

that period of time, I would have figured a sub-

stantially higher sum of money.

The Court: You understand it is a controversy

between two parties; that the government isn't in

this controversy now'? A. Yes.

The Court: That the government is out, having

settled its part of this litigation?

Mr. Burrill: If jowt Honor please, may I take

exception to that remark in this connection ? I think

it must be assumed that we are here apportioning

an award in a condemnation case and that we are

confined in the amount of money that is before your

Honor to the amount that the government would

be required to pay in the condemnation proceeding.

The Court: I won't pursue that line of inquiry.

I just made that comment to the witness but I won't

pursue any line of inquiry along those lines. The

witness apparently seems to be familiar with the

rule of law which he thinks prevails in a case of

this kind. I was trying to elaborate [81] somewhat

along those lines. However, it is not material as

far as I am concerned at this time. You said that

the prospective purchaser, from your point of view,

would consider only the lease, is that correct?

A. The prospective purchaser of the lease itself.
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There might be a prospective purchaser that would

want to buy the business, which is something else,

and, as I understood the law, we were not to consider

the business on this hotel ; that, when we were figur-

ing what the government should pay for that par-

ticular period, we could take those factors into

consideration, but that wasn't the amount the gov-

ernment was to pay.

The Court : In giving your answer, are you con-

struing the law or is it the law that was given to

you by someone as a basis for your conclusions or

what?

A. Yes; Mr. Burrill has told me what the law

is, and I have been instructed in the past on this

type of case, w^here properties were involved in con-

demnation and where there was an owner and a

lessee involved, but, in trying to determine what ])or-

tion of the award should go to the lessee, that I

couldn't consider the profits that the lessee was

making in the operation of the business ; that I had

to consider the rental value of that property and

the terms of the lease and its desirability when com-

pared to other leases of a similar nature.

I

The Court : Are you ])repared to answer a ques-

' tion as to [82] the value if the business element were

considered? Are you prepared to answer that ques-

ition in addition to the lease?

j

A. No ; I am not, your Honor. I would have to

go into that particular phase more thoroughly in

lorder to answer that.
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The Court: You haven't given that any par-

ticular study in connection with this 1

A. I have studied it only in this way. I wanted

to know whether the occupancy was going up,

whether costs of operation were going up. The

hotels as a whole up there were getting better rates

during that period of time, and all kinds of matters

of that kind, I took into consideration in attempting

to arrive at what would be the fair rental during

that period of time, but I didn't consider the value

of the business itself.

The Court: Will you explain to me just what

the significance of this figure that you quoted is,

$161,500? What does that include?

A. That is considering all of the various ele-

ments

The Court: Will you name those and give me

the information as if I had never heard of the mat-

ter before ?

A. That there were a certain number of rentable

rooms there, 135; that the occupancy prior to the

taking had been going up; that a study of other

hotels that were not taken by the government dur-

ing that period indicated that they continued to go

up and got to their peak in 1946 ; that this [83] par-

ticular lease and other leases indicated that rental

was on ordinarily a percentage of the room sales

and the beverage sales and the food sales and that,

as income went up, ordinarily costs were going

down, that is, they wouldn't be as much i^er dollar
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of income. And then, after stvidying all of those

particular factors in connection with this par-

ticular property and the rental terms on other

properties that I knew of, and studying the oper-

ation of other properties that operated, I finally

came to the conclusion that the fair rental value

of the entire property for that entire period was

$161,500.

The Court: That is to say, the rooms would

rent at so much and these other facilities would

rent at so much, and the total amount during all

of this period would amount to this total figure,

is that correct '?

A. No; that isn't your Honor. The total figure

that would be realized would be far in excess of

this $161,500.

The Court : What would this figure represent ?

A. That is just what I considered to be the fair

rental value during that period of time. Now, the

owner or tenant or anybody else would want to make

some i)rofit, and you are getting over into the busi-

ness angle. The only incentive for anybody to oc-

cupy a property is to be able to rent it on terms to

enable him to make a profit over and above his rent.

So this $161,500 is what I would consider the fair

rental value. [84]

The Court: To a man operating the hotel?

A. To anyone that would want to take that proj)-

ert}^ over during that period of time. I figured it

a little bit high because I figured the use and oc-

cupancy to which the government would put that
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was in excess of what it would have as a govern-

ment operation.

The Court: I still don't understand Jj

A. I probably don't make myself very clear.

The Court: Perhaps it is my disability. I don't

quite understand what you mean by stating that

it is the fair rental value. Do you mean the fair

rental value in the operation of the hotel as a busi-

ness?

A. No—well, yes, a fair rental value. But it

doesn't mean all of the profit that might be made

out of that property. No one would ever pay that

amount of rent for the projoerty during that period

of time. It does not include the profits that some-

body might make by operating the hotel or business

there, selling drinks, selling food and selling rooms.

It does represent what somebody would be willing

to pay in rent for the use of that property during

that period of time, and the inducement they would

have to pay that kind of rent w^ould be that over

and above that they would be able to make a sub-

stantial profit, which w^ould be from the operation

of their hotel business.

The Court: In other words, they would realize

in excess of this amount? [85]

A. Yes ; that is right.

The Court: And it may not represent this

amount ?

A. That is what they would be willing to pay
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ill the way of rent for the privilege of having it

for that period of time.

The Court: Wouldn't that in fact be during the

course of the operation of the hotel ?

A. The profit that they can realize would be

from the operation of the hotel, like a man rents a

store and he pays $10,000 a year for the use of that

store, but say he actually makes $25,000 a year from

the operation of a clothing business in that store. He
would be willing to pay $10,000 a year rent for the

property, to have a property of that kind, on a good

street, where he could make a good profit in the

operation of his business. Suppose you had two

stores side by side and one was going to cost him

6 per cent of his gross business and the other 5

per cent, and there were other stores in the neigh-

borhood at 5 per cent. There wouldn't be any bonus

value in his lease. So in this $161,500, that is not

the profit that could have been made on that prop-

erty during that period of time, assuming an o^vner

operated it. It is what I thought would be the fair

rental value for the right to occupy that property

and conduct a business on it, a hotel business, and

sell food and liquor.

The Court : That is, that is the amount that you

think [86] that a man should pay for the use of

that property during that period of time?

A. Yes.

The Court: That is the sum and substance of

your testimony'?
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A. Yes; that is right, your Honor.

The Court: That is all.

Mr. Hearn: May I ask some questions, please?

The Court : Yes.

Q. (By Mr. Hearn) : Mr. Frisbie, do you know

of any comparable hotel property in or near Santa

Barbara, California, which was available for lease,

either by taking a new lease or by a purchase of an

, existing lease, that was available during the period

of the government's o-ccupancy of the Miramar

Hotel? A. No; I do not.

Q. Would you say that there were none avail-

able?

A. I don't know of any that was available.

Q. You were generally conversant with the hotel

market at the time?

A. Yes. I do not know of any that were avail-

able.

Q. Now, will you please explain this to me ? Will

you please tell me, forgetting for a moment this

legal distinction and confining yourself to the ordi-

nary business end, how it is possible in this kind

of a transaction to separate the lease on a hotel

from the business which is being operated [87] in

the hotel?

Mr. Burrill: To which we object as incompe-

tent, irrelevant and immaterial. There is no ques-

tion of the business involved in this litigation. The

only thing that the government took was the use

and occupancy of the hotel, and the Supreme Court
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of the United States has held that the business and

good will and items of that kind cannot be com-

pensated foT in a condemnation proceeding, where

the taking is for temporary use, any more than

they can when the fee is taken. And I cite your

Honor Unitcxl States v. General Motors.

The Court: This is cross-examination and I

think counsel should have a wide latitude in exam-

ining an expert witness.

Mr. Burrill: I appreciate that it is cross-exam-

ination, if your Honor please.

The Court: It may or may not be material but

I think wide latitude should be given to cross-

examination.

Mr. Burrill : I agree with that, your Honor, that

wide latitude is permissible but it doesn't grant the

privilege to inquire into immaterial matters and

that is the meat of my objection, that he is attempt-

ing to insert elements that are not considered in

condemnation proceedings.

The Court: The objection is overruled.

Mr. Burrill: An exception, please. .^

Mr. Hearn: Will you please read the question,

Mr. Reporter? [88]

(Question read by reporter.)

A. I think it is entirely possible to separate the

two. One represents the value of the use of the

property. The other represents the property itself

plus a lot of other elements, the skill of the opera-

tor, his business ability and a thousand and one
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factors. They demand business ability and business

skill to make a profit. One person can take a first-

class hotel and have a lease on it and not make a

profit, and another man, a very skilled operator,

can take it and make a very big iDrofit, and that

hotel is the same hotel and it has the same rental

value, and the amount of money made out of the

operation of it as a business depends on the skill

of the man that operates it.

Q. Now, Mr. Appraiser, you, of course, don't

mean to say that this element or item that you call

the business value is something that could be picked

up and carried awa}^ from that particular hotel

and transplanted to another hotel, do you ?

A. No. The buildings of that particular hotel

and the setting and location of that particular hotel

are all elements that have their effect on the profit

that is made in the operation of a business. That is

absolutely true. But, when you get over to the busi-

ness angle of it, you have many things other than

just the property itself. An unskilled fellow^ can

take a first-class property and lose money on it. The

Biltmore Hotel here in Los Angeles lost money for

a long time and Baron Long took it over and made

a lot of money on it. In business, you have that

personal element of managerial skill and experience

and all of those factors, and that is the reason why

in condemnation proceedings you can't collect for

loss of business.

Q. A prospective purchaser of a lease on a hotel
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would take into account, necessarily, the amount of

money that he could make as an operator from the

business of operating that hotel under that lease,

would he not?

A. That is one of the elements he would think

about, yes, and his own skill compared to the exist-

ing operator. And there have been instances where

people have taken over a hotel, that was showing

a loss, because they thought they had sufficient skill

and ability to make the things pay.

Q. In other words, in figuring what amount of

money they could pay for the lease, they take into

account and consider the amount of money they

thought, considering their own skill, they could

make from the hotel under the lease?

A. No. They would want to have a financial

statement of operation of a hotel if they were think-

ing about taking over a lease, and they would study

the records of that hotel and compare the records

with what they thought they could accomplish. And
there would be two elements. One is what is the

fair rental value of this property and what is the

business angle of it. More than one person has paid

a million dollars for good will in private transac-

tions. And they would [90] consider, first, the lease

itself and they would be interested in the history of

the property and its trend and all that. Then the

next thing is the business. And those two are two

entirely separate things.

Q. But, when it came down to buying the lease
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and paying good, hard money for it, they would

take both into consideration, wouldn't they?

Mr. Burrill: I object to that upon the ground

it takes into consideration elements that are not

proper to be considered in a condemnation pro-

ceeding, and I object to it upon the ground it is

incompetent, irrelevant and immaterial.

The Court: The objection is overruled. I think

this is proper cross-examination. He has given the

basis upon which his opinions are based and I think

this is testing his knowledge on the subject.

Mr. Burrill: An exception, please.

Mr. Hearn: Will you read the question, please,

Mr. Reporter?

(Question read by reporter.)

Q. (By Mr. Hearn) : By "both" I mean both

the rental value of the property and the business

part of it.

A. Yes; they would be interested to know what

is the past history and what has been accomplished

on this property. Has it shown any profits? Has

it had a good occupancy? Have they been able to

get good rates on the rooms? Those are all factors

any buyer of a lease would think about. And then

the next step is, is there any bonus value in the

lease and he would compare it with other hotels.

A private person might say, "There is no bonus

value in this lease but I might buy your business,"

and he might buy it. And say he didn't pay any-

thing for it but he did consider the man had a

business he wanted to buy and did buy it.
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Q. But he couldn't buy it separate from the

lease, could he?

A. No. There would be two elements he would

take into consideration. One is the right to occupy

those premises and the other the right to take over

the business that is there and, ])ecause it was a good

business, he would pay something for it.

Q. You don't actually contend in fact, and aside

from accounting, that the two are separable, do you ?

Mr. Burrill: To which we object as incompetent,

irrelevant and immaterial and it is attempting to

bring into the case an element that is not compens-

able in condemnation proceedings and it is specula-

tive and remote.

The Court: Overruled.

Mr. Burrill: An exception, please.

Q. (By Mr. Hearn) : Mr. Appraiser, the point

I make is that, aside from the process of calculation

that may go on in the buyer's mind, as an actual

fact and as an actual business operation, the lease

and the business of conducting hotels cannot be

separated, can they? In other words, let [92] us

say this. If a man doesn't own the land or doesn't

ov/n the building and he wants to operate a hotel

on the propert}^ he has to have a lease to do it with,

doesn't he? A. That is right.

Q. And in that sense I mean the two cannot be

separated, isn't that true?

Mr. Burrill: We make the same objection.

The Court: The same ruling.
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Mr. Burrill : An exception, please.

A. Well, I think those two elements could be

separated. They both would be considered ; there is

no question about that. Anybody getting a lease

would consider the business angle of that property.

But the two are separate things. One is the right

to the property, which is the lease, and the other

is the business angle to it, to make a profit.

Q. Then, can you possibly tell me how he could

operate the property if he didn't have a lease?

Mr. Burrill: The same objection.

The Court : Overruled.

Mr. Burrill : An exception, please.

A. He couldn't.

Mr. Hearn: That is all.

Mi\ Burrill : No redirect examination.

Mr. Burrill: If the court please, at this time I

w^ould like to ask counsel for a stipulation of fact

to the effe<3t [93] that the defendants Paul Gawzner

and Irene Gawzner have been paid no sum of money

or other compensation for the use and occupancy

of the premises involved in this litigation, for the

period of July 10, 1944, to June 1, 1946, either by

the defendant Lebenbaum or the United States

government, with one exception only, that there has

been withdrawn from the funds on deposit in the

registry of the court a sum of money of approxi-

mately $1800, as my memory now serves me, which

was used for the payment of one installment of

taxes.
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Mr, Hearii : If your Honor please, I have agreed

with counsel that I will so stipulate. However, I

realize that I should interpose an objection. I am
willing "^o so stipulate with counsel on the facts but

I do reserve the objection that the stipulation ten-

dered is irrelevant and immaterial, not tending to

prove or disprove any of the issues in this case for

the reason that the only question with which we

are here confronted is whether or not Lebenbaum 's

liability to pay rent remains and, secondly, for the

reason that the defendants Gawzner, since service

of the notice in August, 1944, have maintained that

there was no lease and, hence, no rent due.

The Court: You stipulate that to be a fact ex-

cept that you do not acknowledge the fact as stated

in the stipulation as having a bearing on the case?

Mr. Hearn : That is right
;
yes, your Honor. [94]

The Court: I think that stipulation may be en-

tered subject to your objection, and that calls for a

ruling, I imagine, as to the materiality or not.

Mr. Hearn: It is perfectly agreeable to me if

your Honor wishes to withhold the ruling on that.

The Court : I will withhold the ruling

Mr. Burrill: On the same basis, that it is subject

to a motion to strike ?

The Court: Yes.

Mr. Hearn: I think now would be a good time

for me to move to strike the testimon}" of the wit-

ness Allen and the witness Frisbie to the effect that

the Lebenbaum lease had no bonus value, or, as I

understand it, they testified no market value, as of
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July 10, 1944, for a period of occupancy beginning

on that date and ending on June 1, 1946, upon each

and all of the grounds stated in my objection to the

witness Allen's testimony to that effect; and upon

the further separate grounds as to each of the wit-

nesses, first, that neither of the witnesses based his

opinion in that regard on any sales of hotel leases

occurring at or near the period of time so indicated

;

and upon the further separate ground that neither

of the witnesses in arriving at that opinion took

into account as an element in determining value the

business operation of the property by the defend-

ant Lebenbaum for the period from December 15,

1943, to July 10, 1944.

The Court: I will withhold the ruling on that

motion [95] until the conclusion of the case.

Mr. Burrill : That establishes my case.

The Court: I would like to have both sides

develop their theory of the case and put it in evi-

dence. I know you object to each other's theories

but I would like to have that in the record and then

I can make a determination in the matter on any

theory that I might want to adopt or that I might

want to consider. It is the duty of the court to ap-

portion this award in some way or other. This court

has equitable jurisdiction in the matter. I think

the law imposes such a responsibility on the court,

notwithstanding your contention, Mr. Burrill, that

the law is as you have stated it to be. I shall try

to make that sort of a determination, following the

law as closely as I can, as I think it ajDplies to this

i
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case, and to do equity in the case. I think I am
called upon to do that.

LLOYD S. PETTEGREW

called as a witness on behalf of the defendant Leo

Lebenbaum, being first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Hearn:

I am an accountant. I am a partner in the firm

of Horwath & Horwath in charge of the West Coast.

We specialize in hotel accounting throughout the

United States and we were so engaged in the year

1944. The territory of which I am in charge in-

cludes the Santa Barbara area and did include it

in [96] the year 1944. The Miramar Hotel in Santa

Barbara is among our clients. I am familiar with

the property. I am acquainted with Mr. and Mrs.

Gawzner, the owners of the property, and with Mr.

Lebenbaum, the lessee. Our firm did the accounting

for Mr. and Mrs. Gawzner for a substantial period

of time prior to the time that the lease was entered

into with Mr. Lebenbaum. I am familiar with the

lease between Mr. and Mrs. Gawzner and Mr. Leb-

enbaum. In connection with the Miramar Hotel

since the lease was entered into between Mr. and

Mrs. Gawzner and Mr. Lebenbaum we opened up

the books, made the original opening entries to

reflect the leasing of the property to Mr. Leben-

baum, we instructed Mr. Lebenbaum 's bookkeeper
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in the keeping and maintenance of the records and

periodically we sent one of our field men up who

audited the transactions and prepared statements.

That was done under my supervision. I am familiar

with the contents of and the manner in which each

of those periodic reports was made up and am
familiar with the contents of them. I have with me
a report made by our company concerning the por-

tion of the Miramar Hotel for the period from

January 1, 1944, to July 15, 1944. The report shows

on the first page a letter outlining the scope of the

audit. There is an index. There is a balance sheet.

There is a statement of various balance sheet items,

such as accounts receivable, a list of payments and

accounts receivable. There is a profit and loss

statement and eleven supporting schedules showing

the results of [97] each department. The schedules

include the income and expenses for the various

departments. The report also shows a recapitulation

of the lessee's portion from a financial standpoint.

Q. (By Mr. Hearn) : Will you state the amount

of the net profit resulting to the lessee for the opera-

tion of the hotel during the period from January

1, 1944 to July 15, 1944?

Mr. Burrill: Just a moment, Mr. Pettegrew,

before ,you answer the question.

Your Honor please, I am going to object to that

question upon the ground that it is incompetent,

irrelevant, immaterial, and not proper direct exam-

ination, and upon the further ground that it is an



vs. Leo Lehenhaum 427

(Testimony of Lloyd S. Pettegrew.)

attempt to introduce the profits resulting from the

operation of a business, and is inadmissible upon

that ground, for the reason that the business of the

tenant was not taken by the government in the con-

demnation proceedings ; for the further reason that

profits or losses from the operation of a business

are not proper elements to be taken into considera-

tion in a condemnation proceeding, as calling for

speculation and conjectural matters, which have

been held numerous times to be improper, and I

have authorities that I would be glad to cite to

your Honor, if you wish them.

(Argument of counsel omitted.)

The Court : Is it your purpose to offer the entire

report in evidence?

Mr. Hearn : Well, if your Honor please, I really

am [98] indifferent on that. I was trying to direct

your Honor's attention by means of this testimony

to the particular part of the report in which I am
interested. If your Honor wishes to study the entire

report in connection with it, I w^ould be glad to

introduce it.

The Court: Have you any objection to the entire

report ?

Mr. Burrill: Yes, your Honor, because I do not

believe that the items that refer to the profits from

the operation of the business are admissible. The

rental previously paid is admissible.

(Further argument of counsel omitted.)

The Court: You mean the expert camiot take
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into consideration the amount of rental paid under

that operation in determining the market value of

the leasehold?

Mr. Burrill : I did not say the rental paid, if

3^our Honor please, and that was not the question

asked of the witness. The question asked of the

witness was: What were the lessee's profits? That

is a far different question from an inquiry as to

what rent did the lessee pay the landlord during

that period of time?

The Court: I think that would be a proper

inquiry as to the amount of rent that was paid

during that time.

Mr. Hearn: If your Honor please, I might say

that evidently counsel has misunderstood me. I

agree thoroughly with what counsel says about the

jDrofits from a business conducted on a piece of

property, that they are not recoverable as such [99]

from the condemnor as damages sustained as a

result of the taking. I agree with that and all those

cases hold that, and that is all they hold.

I am addressing this evidence to a totally differ-

ent question. What would fix the value of a piece

of income property, and the net income of that

property is most certainly the first thought that

would arise in the mind of a person who is about to

buy it; in other words, a man who would buy a

piece of income property, a hotel, flat building,

office building, or Avhatever it is. The first question

is, what is it earning now, and, also, he would con-
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sider the future earning possibility. So that is not

addressed to tlie question of how much does Leben-

baum recover from the government immediately,

but the question is what was the value of the lease-

hold estate, atid that, as Frisbie himself testified,

who was produced by the Gawzners, the first con-

sideration that the prospective purchaser will take

into account is what is the record of the property

for earnings.

Now, as I say, it is addressed solely to the ques-

tion of the value of the leasehold, and the General

Motors case, your Honor, please, bears me out defi-

nitely.

The Court: I rather believe this would be an

element to be considered. I think that counsel are

agreed that the purpose for which the hotel must

be used under the lease is for hotel purposes; at

least, they contemplate such. Then, furthermore, I

think coimsel would also agree that a sublessee in

considering how much he would pay Lebenbaum for

a sublease would take into account what he could

I

do on the premises without violating the lease or

I

the law so as to make the most money out of the

1 operations on the premises. He would consider, for

example, how much he could make from the sale of

rooms, food and beverages. He would consider how
jmuch he would have left after he paid the rent re-

> served in the lease. In computing the rent reserved

in the lease, it would seem that he would have to

ihave some idea of what he could make from the



430 Paul Gawzner, et al.

(Testimony of Lloyd S. Pettegrew.) ^
items mentioned so that he would know how much

gross he would have to pay to the landlord per

month, in addition to the $1500, and in order to

know that he would have to have some idea of the

cost. I do not believe that a prospective sublessee

is going to make any guess before he makes an in-

vestment of this kind, and that he would no doubt

inform himself as to all of these matters and take

them into consideration. I do not understand how

an expert can place himself in that position and

make a good summary here without considering all

of these things that I have mentioned. Further-

more, I suppose you, gentlemen, are acquainted with

Orgel on "Valuation under Eminent Domain."

Mr. Burrill: I have heard of the work. I have

never read it, your Honor.

The Court: There is a statement there that the

market value is equal to the excess of the rental

value over the rent reserved. [101]

I think that is in line with your contention, is

it not?

Mr. Burrill: Yes, your Honor, that is correct.

The Court: Now, in this work there is a case

cited in this text on page 417, and it says this:

"The measure of damages is at what sum over

and above the amount of rent reserved in the lease

could the claimant have taken the lease into the

market and sold it to a willing buyer on the date

of the appropriation."

Then, since the lease before us in this case con-

tains a i^rovision whereby, in order to fix the rent
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reserved, the profits must be ascertained, how can

an appraiser testify as to how much over the rent

reserved a buyer would pay unless he knows what

the rent reserved would amount to?

Mr. Burrill: Your Honor please, if you are ad-

dressing that question to me, the rental payable

under the lease has nothing to do with the profits.

It is not a percentage of the profits of the business.

That is what I understood your Honor to state just

a moment ago in this question.

The Court: I am not stating that that element

standing alone is to be considered. Mr. Hearn

agrees with you that is not an element, the matter

of profit, but if I were considering the purchasing

of a sublease I would certainly consider the opera-

tions of the business and consider everything con-

nected with it, and a purchaser would consider what

he could make out of this, or that, or the other

items. I think [102] all of those matters would be

considered by him in ascertaining the value of that

leasehold.

(Further argument of counsel omitted.) —

The Court: I would like to see the report. I

would like to see all of the operations between these

two people. You gentlemen are at the opposite ends

of a solution here. You are at the extreme ends. I

will have to arrive at a solution which will be just

and equitable, and I would like to get all the infor-

mation I can. If you gentlemen want to furnish

the court with the information, all right. Other-

wise I will have to do the best I can.
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Mr. Burrill: Your Honor please, I cannot con-

cede that we should introduce in evidence matters

which the courts have held are improper to be con-

sidered, and I do not feel that I should permit that

evidence to be introduced without objection. g
The Court: Is it your purpose to introduce this

report ?

Mr. Hearn: Yes, your Honor, I offer the report

in evidence.

Mr. Burrill: To which we object ui3on the

ground it is incompetent, irrelevant and immaterial,

not proper direct evidence, does not tend to prove or

disprove the issues in the case, to-wit, the market

value of the leasehold interest. It has a tendency

to establish the profits, which the courts have held

to be an improper basis for evaluation of property

in condemnation proceedings ; and it calls for specu-

lative [103] and conjectural testimony, to-wdt, the

profits made from the operation of a business, and

is entirely improper evidence on direct examination.

The Court: I am going to receive this evidence

and reserve my ruling and you will have leave to

make your motion to strike. I will reserve my rul-

ing as to admissibility, but I will permit the evi-

dence to go in at this time and you may make a

motion to strike later on.

Mr. Burrill : An exception, please.

The Court: It may be noted.

(Thereupon the report was admitted in evi-

dence as defendant Lebenbaum's Exhibit A.)



vs. Leo Lebenbaum 433

(Testimony of Lloyd S. Pettegrew.)

Q. (By Mr. Hearn) : Now, Mr. Pettegrew, will

yovi please explain the item "Amortization of Lease-

hold Cost and Improvements'?"

(It was stipulated and ordered that it would

be considered; that the same objection would

be made to all questions in reference to the re-

port, Exhibit A, that were made to the intro-

duction of the exhibit; that the court would

make the same ruling and that an exception

would be noted to each ruling.)

(The witness continuing.)

This is a write-up primarily for tax purposes of

the sums that Mr. Lebenbaum gave Mr. Gawzner, or

agreed to spend on the property, in accordance with

the lease. It is not connected directly with the

operation of the hotel, but it is [104] more or less

a financial deal of Mr. Lebenbaum alone. It should

not be considered in arriving at an estimate of the

operation of the hotel as a going business property.

Mr. Hearn : That is all. You may cross-examine.

Mr. Burrill : I move to strike the report upon

the same grounds upon which I made objections to

the introduction of the same.

The Court: I will reserve my ruling until the

conclusion of the case.

Mr. Burrill: Exception, please.

Cross-Examination

By Mr. Burrill

:

It is a fact that Mr. Lebenbaum paid to Mr.
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Gawzner during the entire period from January 1,

1944, to July 1, 1944, substantially an average of

$5,000 per month rent.

Mr. Hearn: That is all I have at this time,

your Honor.

The Court : Are you going to put on any experts

as to value ?

Mr. Hearn: No, your Honor.

The Court: I will say this. I am not entirely

satisfied with the expert testimony that has been

introduced. I don't quite understand it, from the

standpoint of the evidence given by these experts.

They have apparently, one of them at least has

attempted to construe the law, and I do not have

the facts that I think I should have as a result of

the giving of that testimony. You are not going

to have any more [105] experts, you say. There-

fore, I w^ant to go over the record and see just in

w^hat respects, if any, the evidence is lacking, and

Avhich might be supplied.

It was stipulated as a fact, subject to the objec-

tion hereafter noted, that Mr. Lebenbaum paid the

sum of $20,000 that w^as provided for in Paragraph

6 of the lease and that of that amount $19,983.05

had been spent jointly by Mr. Lebenbaum and Mr.

and Mrs. Gawzner on the property in question

during the period of January 1, 1944, to July 10,

1944, and that the remaining balance of $16.95 was

on deposit in a joint bank account in Santa Bar-

bara. Mr. Burrill objected to the introduction of
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the facts in evidence upon the ground that it was

incompetent, irrelevant and immaterial and had

to do with a period of time prior to the time that

the government took possession of the premises and

upon the further grounds that it was not proper

direct testimony and had no bearing on the market

vahie of the leasehold.

The Court: T will receive the evidence set forth

in the stipulation and reserve my ruling on that

point also. I doubt whether it may be considered,

but I am willing to think it over.

Mr. Burrill : Exception, please.

The Court: It may be noted. [106]

At a further hearing of the cause on April 25,

1947, it was stipulated that the sum of $91,296, being

the portion of the award that had theretofore been

stipulated should be allocated to restoration, repair

and replacement of the property condemned, both

real and personal, was the agreed amount that

would restore the premises to their condition as of

July 10, 1944, the date upon which the government

took possession of the premises and that that sum

included all items of ordinary wear and tear that

^occurred during the government's occupancy as well

as all items of restoration for damage done during

the government's possession in excess of ordinary

wear and tear.

At a further hearing of the cause on June 6, 1947,

there was presented to the Court a written stipula-

tion dated June 6, 1947, entitled "Stipulation re
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Payment of Portion of Award and Order for Pay-

ment of Funds on Deposit with the Registry of the

Court," being Designation No. 25, covering the dis-

position of the portion of the award that was allo-

cated to restoration, to wit, the sum of $91,296. The

stipulation was approved as to form and substance

by the parties involved, and by their counsel, in

open court. Thereupon the Court executed the order

attached to and made a part of said stipulation and

thereupon the Court and counsel made the follow-

ing statements:

The Court: This seems to dispose of that por-

tion of the matter. Of course, the Court is not

concerned any [107] further with whether the res-

toration is made or not.

Mr. Burrill : That is correct.

Mr. Hearn: That is correct.

At a further hearing of the cause on August 14,

1947, the Court made the following statements:

The Court: I believe that we should give fur-

ther consideration to this case in view of the pres-

ent situation.

It is my idea that if this case had been tried be-

fore a jury and if the jury had fixed the price

which the government would have to pay that the

verdict would have been arrived at on a basis some-

thing like this:

The jury, of course, would have been told to fix

the market value of the property involved, and the
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market value would have been defined somewhat in

this manner:

According to a definition promulgated in the case

of Sacramento Southern Railroad Company v. Heil-

bron, 156 Cal. 408, '^Market value is the highest

price estimated in terms of money which the land

will bring if exposed for sale in the open market,

with a reasonable time allowed to find a purchaser,

buying with full knowledge of all the uses and pur-

I)oses to which it is adapted, and for which it is

capable of being used."

The court feels that an informed buyer, negoti-

ating for the purchase of Lebenbaum's lease, would

scrutinize most carefully the terms of the lease;

also, he would study at length the record of the op-

eration of the establishment during the [108] pe-

riod preceding the purchase of the lease.

He would try to arrive at an estimate of how

much, if any, increase or decrease in revenue he

could expect during the forthcoming period for

which he, the buyer, expected to own the lease. He
would consider the factors which would be most

likely to cause such increase or decrease in revenue.

He would then consider how much he, the buyer,

or sub-lessor, in the event of a sub-lessor were con-

sidered, would be obliged to pay the lessor; how

much he, the buyer, would be able to make over and

above that figure and how much he, the buyer, could

afford to pay the lessee for the lease.

An expert witness, in making his investigation

prior to testifying, unless he could have found simi-
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lar sales of similar properties, with similar leases,

would no doubt have fortified himself with facts that

I have mentioned.

He would have considered all the matters which

he would have expected a buyer to consider ; and he

would have made the analyses which he would expect

a buyer to make and, on cross-examination, he

would have been able to give the court or jury the

benefit of his figures.

However, the phase of the case that I have just

discussed was not tried by a jury or by the court.

Both of the litigants in this case, the lessor and

the lessee, arrived at a compromise wherein they

agreed with the government upon a figure which all

parties stipulated represented the amount w^iich the

government should pay for the value of the occu-

])ancy of [109] the premises and for restoration.

This figure at which you arrived was a compromise

figure.

I believe it is true that both the lessor and the

lessee have an interest in the property. What that

interest was worth to each of them and what figure

w^ould have infiuenced them to consent to a sub-lease,

had this property been sublet, or had that matter

been considered the figure that would have been

named for the purchase of such sub-lease would

have been determined by them, I believe, in this

manner

:

I believe that the Gawzners would have demanded

that they receive from the new tenant the rent to

which they were entitled under the lease.

There being no fixed rent, such figure would have
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to be determined by a consideration of what had

transpired during the operation of the property,

with a consideration also of what might be expected

to transpire during the period for which the prop-

erty would be sub-let.

Mr. Lebenbaum in also fixing the figure for which

he would sub-let the property, sub-lease the prop-

erty, would take into consideration how much he

had earned in this enterprise and how much he was

likely to earn before naming a figure.

I am not stating that in a condemnation case the

profits likely to accrue can be recovered from the

condemnor, but it is my belief that such profits

should be considered, both by [310] the seller and

the buyer in arriving at a market value of the prop-

erty involved.

Mr. Allen, one of the witnesses for the defend-

ants Gawzner, stated he had had experience in de-

termining the market value of a leasehold, in de-

termining whether or not a leasehold had a market

value over and above the rental being paid therefor.

Mr. Allen stated that he had studied the lease

and also the Horwath & Horwath Report on the op-

eration. Mr. Allen was asked regarding the bonus

value of the lease and he replied the lease had no

bonus value, giving his reasons as set forth in the

transcript, which are mainly, that the percentage

rental mentioned in the lease is too high and that

he never heard of a similar lease where the tenant

was obligated to pay the landlord such a high rent.

Mr. Charles Frisbie also testified for the defend-
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ants Gawzner. Mr. Frisbie also stated that he was

of the opinion that the lease had no bonus value

and his reason was that in his experience he had

not found a lease that called for such a high rental

in that it could not be sold to anyone for money on

the date in question. Mr. Frisbie stated that he had

knowledge of the operations of the lessee during the

six months preceding July 10, 1944.

Mr. Frisbie further detailed his bases for this

opinion stating that an appraiser would compare

the terms of the lease on the property involved

with the terms of leases on [111] other properties

which could be leased.

Mr. Frisbie further stated that unquestionably

the lessee made a profit during the six months'

period of operation. He also stated that hotel prop-

erties were at an all-time high on the date of the

taking; that there w^ere not many hotel properties

available. He also stated that he did not consider

the operations of the lessee or the profits made in

arriving at his opinion. He mentioned that the hotel

had an 80% occupancy and that there was an up-

ward trend. That the peak in hotel occupancy was

reached in 1946.

Mr. Frisbie stated that because the terms of that

lease w^ere more burdensome on the lessee than other

leases with which he was familiar, that this lease

would not have a bonus value, notwithstanding the

fact that the hotel had shown a net profit on its

operation.

Mr. Frisbie stated that if he had figured on the

business angle of this property during that period
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of time, he would have figured a substantially higher

figure. Mr. Frisbie further stated that he had been

instructed by counsel for the Gawzners concerning

the law and that he had been in the past instructed

that ho could not consider the profits the lessee was

making in arriving at a market value and he could

not answer a question concerning value which en-

tailed a consideration of profits.

Mr. Frisbie also stated on cross-examination that

he knew of no hotel available for lease in the vi-

cinity during [112] the period of the government's

occupancy.

Mr. Pettegrew testified as an expert witness for

the defendant Lebenbaum. His firm, Horwath &
Horwath, had opened the books when the hotel be-

gan its operations under Mr. Lebenbaum and he

brought to court a report made by his company for

the period of January 1, 1944, to July 15, 1944.

Both counsel agreed that the rental previously paid

would be admissible in evidence. Counsel for the

defendant Lebenbaum stated at the hearing on

March 21, 1947, that he agreed the profits would

not be recoverable from the condemnor but in-

sisted that they be considered in arri^ang at a mar-

ket value.

The Court has already expressed itself as not sat-

isfied with the expert testimony introduced. This

expression does not refer to expert testimony with

reference to the portion belonging to defendants

Gawzner and unoccupied by defendant Lebenbaum.

There is no controversy about that particular area
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of land, although there is some little difference in

the values.

I think I should now make my meaning clear

so that there cannot be any misunderstanding. Un-

der Section 258(a) of Title 40, U.S.C.A., the court

may make an equitable distribution of the funds in

cases such as we have before us. As nearly as I

can gather, both of the litigants here contend that

the Court should award the fund in its entirety to

each of them, leaving the other nothing. Both stand

on that [113] basis: either all or nothing to their

respective sides.

None of the witnesses were able to testify regard-

ing similar property affected by a similar lease. Jj

To take all of the fund and give it to either the

Gawzners or to Mr. Lebenbaum would not be to dis-

tribute the fund in an equitable manner. That

would not do equity in the case, according to my
manner of think.

It appears from the evidence that during the six

months the property was operated by Lebenbaum

he was making ^some money and that he paid the

landlord a sum considerably in excess of the mini-

mum rent.

I believe I also stated that I am not satisfied ^^ith

the testimony of the experts for the landlord in this

case, that is to say, I am not satisfied that the man-

ner in which they qualified themselves to express

their opinions which they expressed.

My efforts to examine one of them to determine

the basis for his opinion brought forth practically

nothing, except the fact that he had been instructed
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what the law was and he had proceeded as he in-

terpreted the law to bo.

I feel that certain evidence should be adduced, and

it is ordinarily the type that would be adduced on

cross-examination of an expert witness who had

properly qualified himself before testifying.

I should like to have evidence presented by a

witness who would place himself in the position of

a prospective [114] buyer on July 10, 1944, one who

would take the figures for the previous six-month

operation and try to arrive at similar figures for the

period during which the property was to be sub-

leased, to wit, the period named in the Third

Amended Complaint. I use the word "subleased"

in a broad sense, considering wdiat happened in this

case. This would have to be done in order for the

prospective buyer to obtain any idea how much

rent he would have to pay. These figures will assist

me in arriving at my decision.

I have already asked counsel to agree upon an

expert, and I have been informed that you are un-

able to agree.

I would now suggest that each counsel present evi-

dence to which I have referred by their respective

experts of their own choosing.

Following the above statement by the Court and

in response to a question by the Court both counsel

agreed that Mr, Pettegrew, the witness produced by

defendant Lebenbaum, had not been questioned

about nor had he testified as to the market value

of the lease in question.

Thereupon discussion was had in reference to
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the valuation of the use and occupancy of the prop-

erty owned by the defendants Gawzner and not

covered by the lease to defendant Lebenbaum, and

the following statements were made:

Mr. Burrill : The point I make is that we submit-

ted evidence (and it is uncontradicted and undis-

puted) as to the value of the use of that outside

land. If Mr. Hearn was [115] entitled to question

that value at all, which your Honor has just pointed

out, he had his opportunity to produce his witnesses

here in court. He failed to do so and failed to pre-

sent any evidence on that issue at all. The evidence

is uncontradicted before your Honor that the value

of the use of those premises is $10,950.

Mr. Hearn : I was not prepared and am not now

prepared to say that the evidence was false. I think

the evidence was true that the value was $10,950,

but I say there is not $10,950 there to pay it with.

The Court : But there is.

Mr. Hearn: Then, your Honor, if there is that

much, then there isn't enough to pay for the rest of

the property.

The Court: Those are two independent matters,

I think, for the moment. But you did have your

opportunity of contesting the value if you had seen

fit to disagree with what the experts stated. I have

no means of arriving at any other amount than

from the evidence.

(Further discussion between Court and coun-

sel omitted.)

Mr. Burrill : May I, for the purpose of the rec-
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ord, at this time move that tlie Court order the

distribution of the portion of the award to which

defendants Gawzner are entitled for the area outside

the land covered by the lease. I submit in connec-

tion with that motion that the testimony is undis-

puted that the value of that is $10,950. [116]

Mr. Hearn: Wliich motion I oi)pose, your

Honor.

The Court : The motion will be taken under sub-

mission.

Now, about the further testimony that I have

suggested ?

Mr. Burrill: Well, if your Honor please, if I

may, with due deference to your Honor's opin-

ion, I shall state my position in connection with

that as I understand it.

As I understand your Honor, you desire each

side to produce testimony as to the value of the

lease, taking into consideration the profit that would

have been made by the lessee during the period of

the government's occupancy?

The Court : Taking into consideration the factors

that I have pointed out.

Mr. Burrill : I appreciate that. But among that

is the one item.

The Court: Yes.

Mr. Burrill : And, as I say, with due deference to

your Honor's suggestion in that connection—

I

might as well be frank and say this—I do not con-

sider that the profit that would have been made
by the tenant an item that is proper for considera-
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tion in a condemnation proceeding. And if I would

attempt to produce testimony along the line that

your Honor has requested, it would be contrary to

what my belief is.

Accordingly, I am in a position where I most

respectfully decline to produce such testimony.

Your Honor appreciates that it is not any criti-

cism of [117] your Honor's ruling.

The Court: I fully understand that. I am not

at all sensitive or thin-skinned about this matter.

You may speak freely expressing your opinion as

you feel that you should express it. i||

Mr. Burrill: Your Honor knows that I have

taken that position throughout and submitted briefs

on it as early as last January on this exact point:

that profits could not be considered. I have main-

tained that position throughout, and I do not feel

that I can recede from it, your Honor.

Mr. Hearn: I might state, your Honor, that I

am laboring under no such inhibitions as are both-

ering Mr. Burrill at the time, and I shall produce

such a witness.

The Court: It is possible that the court may

appoint a disinterested expert.

I believe these factors that I have mentioned are

essential in arriving at value, and I should like

some testimony along those lines.

You say you propose to have an expert qualify?

Mr. Hearn: Yes, your Honor, and I now assume

it will be Mr. Pettegrew.

Mr. Burrill : So there will be no mistake, I will
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o])f)ose as vigorously as I am able, your Honor, any

testimony which is based upon the profits which

were made or anticipated to be made. [118]

The Court : I think you have already made your

position clear in that respect.

Your position, as you stated it, is that you de-

cline to participate in the producing of a witness,

an expert witness, to testify along the lines I have

suggested %

Mr. Burrill : Yes, your Honor, who would incor-

porate in his valuation and in the opinion that he

expresses a profit which would have been made from

the business.

I submit that the witnesses that I did produce

had examined the report and had all of the informa-

tion available to them, as appeared by their testi-

mony. But I will not, as I am presently advised,

produce a witness who w411 fix his value dependent

upon the profit to be produced from the ])remises.

I hope your Honor aj^preciates that my refusal

to comply with your Honor's request is not an ar-

bitrary one but based purely uopn what I conceive

to be the law. Otherwise, of course, I should be

glad to comply with any request your Honor makes.

The Court: I understand your position. I am
not forcing anything on you that is contrary to

your conception of what the law is.

Thereupon further trial on the issues between

the defendants Gawzner and Lebenbaum were had

on October 22, 1947, and the following proceedings

took place: [119]

Mr. Hearn : If your Honor please, I believe the
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purpose of this hearing today is to present testi-

mony, along the line suggested by your Honor, as to

the value of the respective interests of the parties,

the lessor and the lessee of the Miramar Hotel, and

we are now prepared to present Mr. Pettegrew as

a witness and, present a report prepared by him,

which I believe furnishes the information suggested

by your Honor.

LLOYD S. PETTEGREW
a witness for the defendant Lebenbaum, being first

duly sworn, testified as follows

:

Direct Examination

By Mr. Hearn:

I am an accountant. I am a partner of the firm

of Horwath and Horwath in charge of the West

Coast. AVe specialize in hotel accounting and have

for 32 or 33 years. I have been with the firm since

1931. I was educated through high school, college

and in accounting. I have made a special study of

accounting.

In a general way a hotel accountant goes into

various hotels and audits the books and records

and prepares a financial statement from them. It

is the usual practice to break down those reports

into percentages of income from the various depart-

ments. There is a uniform system of accounts that

has been adopted by the American Hotel Associa-

tion, which is in use by probably two-thirds of the

hotels [120] in the country, which departmentalizes

the various operations of the hotel, such as, rooms,

I
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food, beverages and so on, and it is the practice to

list the income and expense items both by amounts

and percentages. That practice is followed by our

firm.

I am familiar with the type of case that is in-

volved here and I have testified in several such cases.

I testified for the government for the Norconian

case before the late Judge Hollzer and I testified

on the Mar Monte case before Judge McCormick

and I am scheduled to testify on the Santa Barbara

Biltmore. We prepared an estimated statement of

profit and loss for a period in which the government

had tenure and the purpose of the determination

was to show rental valuation of the property. The

government had these properties taken over on a

temporary condemnation for the Army.

At Mr. Hearn's request I prepared a statement

with respect to the Miramar Hotel for use in this

case. I have it before me.

The report consists of an estimated profit and loss

statement for the year ending July 10, 1945. It fur-

ther shows a division of income as between the land-

lord and tenant. Generally speaking there is an

opening letter and two pages of comments. There

is a profit and loss statement. There is a rooms

departmental profit and loss statement; a food de-

partmental profit and loss statement ; a beverage de-

partmental [121] profit and loss statement ; a beach

club departmental profit and loss statement and a

rent calculation.

In arriving at my conclusions in preparing this
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report I placed myself back on July 10, 1944, and

estimated or projected forward the operation for

one 3^ear. This was done on the basis of past re-

sults both in the Miramar Hotel and similar hotels

in Santa Barbara and other resorts in California

and by use of trends that were in vogue or were

existing at that time.

The figures showing the past results at the Mira-

mar Hotel and other hotels were available to me.

The statements contained in the comments and

the figures and calculations contained in the various

statements in the report are true to the best of my
knowledge and belief.

Mr. Hearn: I would like to offer the report in

evidence.

Mr. Burrill: To which we object on the ground

that it is incompetent, irrelevant and immaterial

and that it is conjectural and speculative and an at-

tempt to prove future profits in a condemnation

proceeding and that no portion of the award that

has heretofore been made in the action between the

government and the defendants included an item

of estimated profits.

The Court: The objection is overruled. The re-

port will be received for what it is worth. It will

be admitted subject to a motion to strike in the

same category as the other exhibit. [122]

(Thereupon the report was admitted in evi-

dence marked defendant Lebenbaum's Exhibit

B.)

Mr. Hearn : You may cross-examine.
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Mr. Biirrill: If your Honor please, without

waiving my objection that I have made to the re-

port, I ask for the privilege of cross-examination

of Mr. Pettegrew for the j)urpose of establishing,

if I can, that the report is conjectural and specu-

lative, to substantiate my motion to strike, which I

expect to make later.

The Court: Yes; you may cross-examine.

Cross-Examination

By Mr. Burrill:

This report, Lebenbaum's Exhibit B, shows an

estimated and contemplated i)rofit of $84,469.93 for

j

the fiscal year July 10, 1944, to July 10, 1945. I

! used certain estimated figures in making up the

I report. For instance, in the room sales, I used a

figure of $4.53 per room. That was the average

room rate that was shown in July, 1944. I then

used a percentage of occupancy of 94 per cent and

multiplied the number of rooms by that expected

occupancy and by the estimated figure of $4.53.

I

There had been an average of 94 per cent occu-

pancy in the Miramar Hotel prior to July 10, 1944,

in summer seasons. There had not been an occu-

pancy of 94 per cent in the year 1944 because it

was the winter season. The occupancy in 1944 up

to July 10 had been considerably less than 94 per

cent. The [123] figure of 94 per cent occupancy was

not the occupancy of hotels of this category gen-

erally. It might have been that figure. It was in

the 90 's I know. For the vears 1944 and 1945 the
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occupancy was in the 90 's in the average hotels of

this size throughout the United States. That is a

higher average than had pertained to hotels gen-

erally prior to 1944. I would say that the occu-

pancy on an average for the year 1943 was four

or five points lower than 1944. I don't recall from

memory whether it was considerably lower than

that. I don't know what the occupancy was at the

Miramar in 1943. I think I knew what the occu-

pancy was in 1943 when I prepared the report Leb-

enbaum's Exhibit B. I would say that the 94 per

cent occupancy figure was an average throughout

the fiscal year of July 10, 1944, to July 10, 1945,

that I calculated.

I used a percentage of expense of room sales of

21.9 per cent as shown on Schedule 1 of Leben-

baum's Exhibit B. The Miramar Hotel had an ex-

perience rating of expenses for room operation in

the fifteen days of July, 1944, of 35.17 per cent

and an expense of 32.74 per cent from January 1,

1944, to July 15, 1944. In Lebenbaum's Exhibit

B I have used a corresponding figure of 21.9 per

cent. In a Horwath & Horwath report for the av-

erage of fifty transient hotels that have less than

five hundred rooms the similar expense item is 28.5

per cent for the year 1944. In the year 1945 it is

29.4 per cent. The figures which I have just given

correspond [124] to the figure of 21.9 per cent that

I used in Lebenbaum's Exhibit B.

Referring to beverage sales in Lebenbaum's Ex-
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j hibit B, I estimated the amount of such sales to be

$168,918.31; that is 83.6 per cent of the room sales.

That is the ratio of beverage sales to room sales

that existed in the Miramar Hotel in either the

fifteen days of July, 1944, or the first six months of

1944, I don't know which. In other words, in esti-

mating the percentage of beverage sales as compared

to room sales I used the actual percentage that

was shown for either the fifteen days in July, 1944,

or the six and one-half months in 1944, but on the

room expense item I did not use the experience

record of the hotel. The percentage of 83.6 per cent

of beverage sales to room sales is exceedingly high.

The average for the same fifty transient hotels

throughout the country was 45.5 per cent in 1944

and 44 per cent in 1945.

When I testified in connection with the Mar Monte

Hotel I used a percentage of beverage sales to room

sales of 22.7 per cent. That was the average of that

hotel for the year ending June 30, 1944. I used that

same percentage in the prospectus that I made of

the Mar Monte Hotel. _
\ I will explain why the ratio 21.9 per cent of

expenses to room sales was lower in Lebenbaum's

Exhibit B and the other figures that were put in

levidence. There are two reasons, because we are

icomparing it with two different things. It is true

that the expenses at the Miramar Hotel [125] were

38 per cent for the fifteen days in July and for the

6y2-month period. That is abnormally high and
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there is a very good reason for it. The reason

was that the lessee took over and found a mini-

mum of supply and cleaning items in the place.

Perhaps he overstaffed the department for a while

because he had part of the maids and housemen

doing other duties. He knew it was high but only

for this particular period. A further reason was

that this w^as the winter period when sales dropped

down but you still must have sufficient help to keep

the rooms serviced. During the winter season of

the year this room expense would normally be some-

where in the thirties. Over the period of a year it

would drop due to the fact that the summer sales

are heavy and the percentage drops. To compare

it with the fifty transient hotels, there is not a hotel

of the resort type of the Miramar included among

these hotels. These are transient hotels located in

cities, hotels like the Hayward, Alexandria, that we

know of, where room rates are considerably lower

than the $4.53 average and where the relation be-

tween the room rate and the service is not the same

as existed in this hotel.

I considered the OPA situation. These were the

room rack rates, which would have been the rates if

the hotel had been subject to OPA and they are

the rates which were fixed by the OPA after the

hotel was turned back on June 1, 1946. I think the

rates were the same both before and after the [126]

government had the property. I got the items

that go to make up this 21.9 per cent by taking the



vs. Leo Lebenhaum 455

(Testimony of Lloyd S. Pettegrew.)

items that appeared on the books, the various items,

salaries, employees' meals and so on, and adjusted

those to a normal operation. The operation for the

6% months up to the time the government took

it was not a normal operation. A new lessee came

in and cleaned house. His expenses during that time

in every department were abnormally high. This

! was occasioned by the fact that he was endeavor-

.
ing to operate on a different basis than his prede-

I

cessor. I took hotels in Santa Barbara and simi-

I

lar hotels and made a study and analysis, placing

I

them in the Miramar position and what would have

been the normal operation for one year from that

1 date. The figures are compiled in Lebenbaum's Ex-

hibit B taking into account information from the

; Miramar Hotel and other hotels in that area and

the Pacific Coast.

In reference to the beverage sales, our study of

' the Mar Monte Hotel disclosed the relation be-

tween the beverage sales and the room sales was

22 per cent, but in the Miramar was 83.6 per cent.

Those were the ratios that existed in those hotels

land each one of those hotels was an entirely dif-

jferent unit in connection with the bar. Experience

'shows that in each hotel there is a definite rela-

tionship between the room business and the bar

business. Some hotels purposely try to build up

their bar business to attract outside patronage.

Other hotels do not. It also depends upon [127]

their location and i^opularity of their bar, but in

each of these cases this was the actual going rela-
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tionship between beverage sales and room sales and

there is every presumption that this relationship or

ratio would continue. In other words, as the room

sales went up I increased the beverage sales in the

same proportion as they existed prior to that time.

I did this even though I found that in the two hotels

which are approximately 21^ miles apart, they va-

ried from 22 per cent in the Mar Monte to 83.6

per cent in the Miramar during that same period of

time. That is due to the fact that the Miramar had

a big volume of soldier drop-in trade. I increased

those beverage sales in Lebenbaum's Exhibit B not

on any estimation as to what the additional liquor

sales would be but purely upon the percentage of

the room sales regardless of whether there would be

any more drop-in business, or less drop-in business.

There was a definite ratio existing and the most

scientific approach isn't to say, ''Well, there are

going to be 400 soldiers drop in the bar next week

and each one of them will spend so much," but a

study as shown that there are trends and there are

relationships between the various departments, and

it is also true that as the room sales go up the food

sales and beverage sales also go uj) and they go

up in approximately the same proportion. That is

what I did in this instance regardless of the fact

that in this hotel there was an exceptionally high

beverage sale in comparison to the room sales. [128]

As the room sales went up I used the same per-

centage of beverage sales to determine what in my
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oijinion would be the sale of beverages in the hotel.

I used a percentage of the same room sales in

computing the various expense items. In other

words, my whole basis started with a calculation

that the room sales would be 94 per cent times $4.53

times the number of rooms. I didn't calculate the

expenses on the room sales. The report shows that

the administrative and general expenses w^ere 12.2

per cent. The actual ratio at the Miramar in July,

1944, was 18.65 per cent and for the year 1944 it

Iwas 14.94 per cent. I am referring to defendant

iLebenbaum's Exhibit A. In Lebenbaum's Exhibit

iB the administrative and general ratio is 12.2 per

teent as opposed to actual experience at the Mira-

mar in July, 1944, of 18.65 per cent and for the six

months of 1944 it was 14.94 per cent and the rea-

son for it is the same as I told you in the room

expenses; that this was a new operation at that

time and it hadn't gotten down to normal.

I might add that there were also some expenses

incidental to closing the place, sales of inventory

and many things of that nature in connection with

losing possession to the Army. I am not talking

ibout liquor, I am talking about these expense items.

I say they are higher than normal in percentage

lue to that fact. It is true that he made money on

,he liquor but we haven't considered that in making

ip [129] this Lebenbaum's Exhibit B.

In Lebenbaum's Exhibit B I used a repairs and

aaintenance ratio of 10.1 per cent. The Miramar

I
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had shown in July, 1944, 34.59 iDer cent and for

the six months of 1944, 22.16 per cent. The national

averages show 10.2 per cent for the fifty transient

hotels for the year 1944 and 11.1 per cent in 1945.

My computation in Lebenbaum's Exhibit B varies

by 1/lOth of one per cent from the average hotel.

This should be lower than the national averages

because under this lease the landlord was to take

care of repairs to the building and roofs, so the

tenant's repair expense would be less than normal.

The actual percentages at the Miramar of 34.5

per cent and 22.5 per cent are ridiculous. It is due

to the fact that he had a great many men working

and a great amount of material expended to put the

place in order when he took it over. The total un-

apportioned expenses at the Miramar was 62.49 per

cent for the first fifteen days of 1944 and the aver-

age for the first 6I/2 months of 1944 at the Mira-

mar was 48.11 per cent and the average for the

fifty transient hotels in 1944 was 44 per cent and

in 1945 it was 45 per cent. In Lebenbaum's Exhibit

B I used 31 per cent in comparison to those figures.

I think I have explained the reason for the differ-

ences.

In Lebenbaum's Exhibit B I showed an estimated

profit of $84,469.93 for the fiscal year. During the

period of actual [130] operations at the Miramar

from January 1, 1944, to June 30, 1944, in the

first report we prepared w^e showed a profit of

$7,957.06. In a revised report it shows a profit of

$8,482. The principal revision was by reason of the

iii
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j
fact that all of the liquor was sold when the Army
came in. We made another report in October, 1944,

for the period from January 1, 1944, to July 15,

1944, and showed a profit of only $5,170.67. On
July 31, 1944, we made a report on the Miramar

j

Hotel of the operations from January 1, 1944, to

i June 30, 1944. That report showed that Mr. Leben-

baum had made a profit of $7,957.06. That is not

iLebenbaum's Exhibit A. On October 6, 1944, we
jmade another report for the Miramar Hotel for the

jperiod from January 1, 1944, to July 15, 1944, and

jshowed a profit of $5,170.67. On December 6, 1944,

iwe made another report from January 1, 1944, to

July 15, 1944, in which we showed a profit of

$8,482.67. That is Lebenbaum's Exhibit A but it is

not the same operation because the figures are dif-

ferent. It was the same hotel. When the Army
took over the Miramar Hotel Mr. Lebenbaiun had

a lot of things on his hands ; he had liquor ; he had

deaning supplies, soap and a thousand and one

things; they are broken packages. It so happened

that subsequent to the preparation of the first re-

port Mr. Lebenbaum decided to write-off a lot of

advertising matter that he had, a lot of loss he

aad incurred in guest's soap and things like that.

Subsequent to that second report he went out and

Sold some items, principally [131] liquor, at a profit

md some of those items that had been written off,

le got some cash for, so that raised the result to

^8,400.

I
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Q. (By Mr. Burrill) : In the period of the six

months from June 1, 1946, to December 31, 1946,

Mr. Lebenbaum was operating the hotel and made

a projat of $2,001.38, did he not?

Mr. Hearn: That is objected to as irrelevant

and immaterial being for a period of time subse-

quent to that which is covered by the period here

under inquiry and a totally different operation re-

sulting from the fact that at that time Mr. Leben-

baum had to take over a damaged hotel, hardly fit

for operation, and which hadn't been open to the

public for a period of two years. I don't think the

situation is at all comparable.

The Court: It is cross-examination. The objec-

tion is overruled. It is admitted only for the pur-

pose of cross-examination, testing the ability, what-

ever term you want to use, of this witness insofar

as he is concerned but not for the purpose of in-

fluencing any figures that are pertinent in this case.

The Witness (Continuing) : That is correct, Mr.

Burrill.

Q. (By Mr. Burrill) : Do you know what per-

centage of occupancy there was during that period

of time I have just mentioned?

Mr. Hearn: That is objected to as irrelevant and

immaterial. [132]

(Argument of counsel omitted.)

The Court: I don't know that that would estab-

lish anything in relation to the projections which the
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witness made when he prepared this Exhibit B. As

I understand it, that was merely a hyj)othesis,

wasn't if?

Tlie Witness : That is right.

The Court: But you may proceed. I am inter-

ested.

Mr. Hearn: May I be heard, if your Honor

please ?

The Court: Yes.

Mr. Hearn : As I understand the purpose of Mr.

Pettegrew 's report Exhibit B, it is that he would

be required to put himself in the position of a pros-

pective purchaser of a running hotel, to be operated

for a future period, not a hotel which had been taken

over and i^retty near destroyed by the Army. And
it seems to me that, when Mr. Lebenbaum goes back

into possession and takes the burden of trying to

operate this hotel which the Army had just vacated,

he is not in the position that would have been repre-

sented by a prospective purchaser standing at the

threshhold of July 10, 1944, and looking forward

to the possible i)rofit he might have made.

The Court: I think that is correct but I don't

understand that you used this witness for that pur-

pose, as to what a well-informed buyer might an-

ticipate in arriving at the value.

Mr. Hearn: Yes, your Honor; that is what the

evidence [133] is offered for, just for that purpose,

and, certainly, that man, intending to operate and

bidding on and attempting to purchase a hotel which
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he was going to operate, and which the government

was never going to go near, wouldn't take into

account the damaged condition which would result

in 1946.

The Court: Then, I understand the witness is

testifying as to a figure which might be used as a

profit that a well-informed buyer might anticipate

he could make out of the hotel during this opera-

tion, under lease, for a period of one or two years

from the taking?

Mr. Hearn: Yes, your Honor. That is what I

understood was your Honor's suggestion.

The Court: It was but I didn't quite read your

report in that light. I thought you were trying to

work out something else.

Mr. Hearn : We have, certainly, a well-informed

hotel man here and he puts himself in that position

to show the anticipated profit for the future period,

and that is offered in evidence here on the assump-

tion that the prospective, well-informed buyer on

that first date would have taken those anticipated

profits into account.

Mr. Burrill: May I be heard, if your Honor

please? I don't so understand that the witness was

offered as an expert to express an opinion as to

the value of this lease or anything of the kind be-

cause he, certainly, hasn't laid any foundation for

that purpose. [134]

The Court : I tried to direct your thoughts along

those lines but, when this exhibit came to me, I
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must have misread it or didn't understand that that

was your purpose.

Mr. Hearn : It most certainly is. I am sorry if I

misled your Honor in my communication to you.

The Court : You were attempting to effect a divi-

sion of the moneys available, based on the profits

which might have been anticipated?

Mr. Hearn: Yes; that is true, your Honor.

The Court: I believe that is the same thing I

had in mind.

Mr. Hearn: That is true, your Honor. We are

endeavoring by this testimony to show what the

prospective interest of both the lessor and the les-

see would have been and that is why that ratio is

inserted in this report. As I understand it, your

Honor has in contemplation a division of this

money, which is now in the registry, between the

lessor and the lessee, based upon the value of the

leasehold, of both the reversion and the lease-

hold, as it would have been on July 10, 1944,

taking into account the prospective profits of both

of these men, and this report Exhibit B is offered

for precisely that purpose.

Mr. Burrill: Then, if your Honor please, I re-

new my objection and I move to strike the report

because it is an ob^dous attempt to recover out of

a condemnation proceeding by anticipating the prof-

its that might have been made and they [135] are

not recoverable in a condemnation proceeding, and

I submit there are cases

Mr. Hearn : It is not an attempt, if your Honor



464 Paul Gawzner, et al.

(Testimony of Lloyd S. Pettegrew.)

please, to recover profits as such at all. It is an

attempt to recover value, taking into account pros-

pective profits, for the purpose of determining value.

We are not trying to recover profits, certainly.

The Court: You are trying to apportion this

money according to the formula worked out by

this exhibit?

Mr. Hearn: That is right.

The Court: But I want information as to the

factors which might be considered in arriving at

a value.

Mr. Hearn: If your Honor please, if I might

have the liberty of turning to your Honor's state-

ment on the matter

The Court: What a well-informed buyer would

look into and anticipate.

Mr. Hearn: And that is what I intend to offer

by this Exhibit B. Possibly I have bungled it but

that is what I intend by it, just exactly that and

nothing else.

The Court: That is to say, that your figures

have a tendency to show what a well-informed buyer

might anticipate he could make out of the hotel

during this operation ?

Mr. Hearn: That is correct and, at the same

time, to establish what the ratio would be between

the lessor and the lessee, for the purpose of de-

termining a division of this money here. That is

what the intent is. [136]

The Court: Suppose we ask the witness. What
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ia your tlieory of that report *? Tell us in your own

words and in plain language.

A. I made up a report of the estimated profits

for one year, taking into consideration rent, which

is an expense, and which is also that which accrues

to the lessor.

The Court : What did you have in view when you

made that estimate?

A. I didn't know what your Honor wanted. I

was asked to make up this statement. It can be

used for two or three purposes. It, certainly, would

be the basis for a buyer to base his offer of pur-

chase price on, standing at that time, to know what

the anticipated earnings were, and then he would

simply calculate in his own mind the number of

times the earnings he w^ould offer for this lease. At

the same time, to arrive at this figure, we have

to calculate the rent and take it in as an expense

because, regardless of whom the lessee w^as, he

would have to pay the rent. So, by simply taking

the net profit available to the lessee and the rent

which he has previously determined, you get a ra-

tio. I don't know what the purpose of making

this report up was. I was engaged to do it. Mr.

Hearn could probably tell you that.

Mr. Hearn: I just told his Honor what my pur-

pose was.

The Court: That is what I have been driving

at, what a buyer might anticipate and consider in

making a purchase.

A. There is the figure, your Honor. [137]
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Mr. Burrill: I am going to object to the witness

stating anything about that because, if your Honor

please, there has been no foundation laid to qualify

this witness as an expert upon the market value of

leaseholds. He is qualified as an accountant and I

haven't questioned that but I certainly misunder-

stood the report and, if it is what Mr. Hearn says

it is—^lie says it isn't an attempt to recover prof-

its, but I can't read the English language if it is not

an attempt to recover it and squarely so because it

purports to divide the award into percentages be-

tween what this theoretical lessee would have made

and what the rent would have been to the landlord

under this same theory, and it is a direct percentage

between those two.

Mr. Hearn: May I read from the transcript, if

your Honor please, of August 14, 1947, page 11,

line 11"? This is your Honor's statement: "I should

like to have evidence presented by a witness who

would place himself in the position of a prospective

buyer on July 10, 1944, one who would take the

figures for the previous six-month operation and

try to arrive at similar figures for the period dur-

ing which the property was to be sub-leased, to wit,

the period named in the amended complaint. I use

the word "sub-leased" in a broad sense, consider-

ing what happened in this case. This would have

to be done in order for the prospective buyer to

obtain any idea how much rent he would have to

pay. These figures will assist me in arriving at my
decision." [138]
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The Court: That is the question I asked and

tliat is the information I wanted. If that report

was made for that purpose, well and good.

Mr. Hearn: Your Honor went on further to say,

in line 24, ''I would now suggest that each counsel

present evidence to which 1 have referred by their

res])ective experts of their own choosing and that

this be done in this manner: We can arrange for a

date when the respective experts may testify and be

subject to the questions of their counsel and oppos-

ing counsel and of the court."

That is most certainly what I had in mind, and

it would be probably impossible to find a l)etter ex-

pert witness than this man, to stand at the threshold

of this taking by the government and arrive at the

l)rospective profits and prospective rent that the

prospective buyer would take into consideration.

The Court: Is there anything further, Mr. Bur-

rill?

Mr. Burrill : No, your Honor. I have had my
say.

The Court: Go ahead.

Q. (By Mr. Burrill): I have forgotten where

I was but I think I had completed, Mr. Pettegrew,

that the profits, for the period of seven months from

June 1, 1946, to I)eccnil)er 31, 1946, at the Miramar

Hotel, were $2,001.38, is that correct?

A. That is correct.

Mr. Hearn: To which I renew my objection, if

your Honor please. I think it is entirely irrelevant
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to the question [139] propounded b}^ your Honor

and, certainly, beyond the period covered by the

government's occupancy and not a comparable oper-

ation or not an operation that is relevant to the

type of leasehold interest that the prospective buyer,

standing at July 10, 1944, would have wanted to buy.

The Court: I am inclined to believe that is cor-

rect, although it may have something to do with the

competency of the witness to make these calcula-

tions, only for the purpose of cross-examination.

I won't consider it for any purpose except to de-

termine the witness' qualifications in giving his

testimony.

Mr. Burrill: If your Honor please, I have two

purposes in mind in asking the question. The first

one is to show that the actual operations by the

tenant on this property are nothing like this hypo-

thetical $84,000 that the witness has testified to.

That is a matter of testing his knowledge and credi-

bility as an expert accountant, estimating what that

profit would be; and, secondly, I have in mind the

purpose of showing that this report that he has

gotten out is purely spe<3ulative and conjectural and

an estimation of future jDrofits, because I propose

to make a motion to strike that when my cross-

examination is complete.

The Court: The witness states it is speculative,

do you not?

The Witness : It must be. [140]

Mr. Burrill: Then, if the witness concedes it is
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speculative, I again renew my motion to strike and

my objection to it. It can't be founded on fact.

The Witness: Maybe you know a different defi-

nition of "speculative" than I do.

Mr. Burrill : I agree perfectly with you, Mr.

Pettegrew, and that is the basis of my objection,

because I tliink it is absolutely improper in a con-

demnation proceeding, if your Honor please.

The Court: That objection will be overruled.

(The witness continuing.)

From January 1, 1947 to June 30, 1947, the profits

of Mr. Lebenbaum in the operation of the hotel were

$3,116.65. That is a total of slightly more than

$5,000 for a year and a month. There is no item

in that figure for Mr. Lebenbaum 's personal serv-

ices. He has another manager up there. That in-

cludes Lebenbaum 's compensation for whatever his

own personal services are worth. I know that Mr.

Lebenbaum is at the hotel most of the time. I

don't know^ what he does. I know he doesn't man-

age the hotel. He has hired a manager for the

hotel. I assume he puts in his personal efforts up

there and the profit shown in the reports is in part

at least compensation for whatever service he ren-

ders and the same thing is true as to the profit he

made in the operation of the hotel in the early

part of the year 1944.

I do not know what the percentage of occupancy

was during [141] this last period of time, namely,

from June 1, 1946 to Julv 1, 1947. I don't know
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that the hotel was between 90 and 95 per cent occu-

pied during the fall of 1946. I have heard but I

do not know of my own accord that Mr. Lebenbaum

was charging rates in excess of the average rates

that are shown in Lebenbaum 's Exhibit B during

this period of time subsequent to June 1, 1946.

Q. (By Mr. Burrill) : Do you know what oc-

cupancy was in the spring of 1947?

Mr. Hearn: That is objected to as irrelevant

and immaterial and beyond the scope of the period

here in question and beyond the purview of any

contemplation of a prospective buyer standing as of

July 10, 1944, which I am attempting to prove by

this report.

The Court: The question may be asked for the

purpose of showing discrepancies, if any, in the

method used by this witness. It is merely for the

purpose of testing his credibility.

The Witness: I don't believe I can answer the

question, Mr. Burrill, because I don't believe Mr.

Lebenbaum keeps any occupancy statisti<?s. I don't

know that there weren't any vacancies during the

fall of 1946. I have talked to Mr. Lebenbaum oc-

casionally and he would say that business was pretty

good. I did not ask him what his occupancy was.

I did not ascertain what his occupancy was for the

first six months of 1947 and I haven't the slightest

idea what it was [142] for the period from June 1,

1946, to December 31, 1946. In Lebenbaum 's Ex-

hibit B it was my opinion that the occupancy would
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have been an average of 94 per cent right up to the

first of June 1946.

In Exhibit B I took into consideration the sales

of beverages would continue throughout the period

of the government's occupancy. I knew that the

government did not take over the liquor license at

the Miramar Hotel from the defendants.

Mr. Hearn: If your Honor please, may the an-

swer be stricken for the purpose of an objection.

The Court: Yes.

Mr. Hearn: That is objected to as irrelevant

and immaterial. Again going back to the position of

the prospective buyer on July 10, 1944, it would

not contemplate any taking over by the govern-

ment or any liquor license or anything else.

(Argument of counsel and comments of the

Court omitted.)

The Court: The answer may be reinstated.

The Witness: Yes, I knew it. In Lebenbaum 's

Exhibit B I used a computation of supposed sale

of beverages on the Miramar premises during the

period of time the government was in occupancy

but I didn't consider that the government was oper-

ating this hotel. I considered that a hotel man
would be operating it and if a hotel man operated

it, he certainly would have a bar there. In other

words, in arriving at the [143] profit that is shown

in Lebenbaum 's Exhibit B, I took into account

assumed sales of beverages on the Miramar Hotel

premises during the period of July 10, 1944 to



472 Paul Gawzner, et dl.

(Testimony of Lloyd S. Pettegrew.)

July 10, 1945 and for the period of July 10, 1945

to June 1, 1946.

The Court: Food, also?

The Witness: Yes.

The Court: And all this is projected on the

experience of those six and a half months, is that

correct ? It is all based on that theory f

The Witness: Yes, sir; and it is adjusted to

what normal operations would be because the tenant

took it over and had it for a period of six and a

half months, during which his expenses were away

out of line compared with normal expectancy. In

Lebenbaum's Exhibit B on the assumed operation

the rental that would be paid to the landlord for

the use of the premises would be $91,648.02 and for

the 22% months that the government was in occu-

pancy the rental would have been $173,112.80. The

rental in the lease and the rental used in the com-

putations in Lebenbaum's Exhibit B is based upon

the gross business.

It is correct that a prospective purchaser of the

lease whether he would have made a penny or

whether he would have made a $100,000, he would

have had to pay the landlord $91,648.02 on the

amount of business that I assumed would have been

done during that period. If he hadn't done that

much business, he would have paid less rental. The

rental [144] that I assumed is again based upon the

assumed sale of services at the hotel. It is correct

that if those services had been sold that amount of

room sales and that amount of liquor and that
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amount of food, he would have to pay the rental

whether he had made any profit or not. It is also

true that one operator may take over a hotel and

make a profit and another one may lose money in

the operation, but under this lease he is obligated

to pay the rental whether he makes a profit or not.

Mr. Burrill : If your Honor please, I again move

to strike Lebenbaum's Exhibit B from evidence

upon the ground that the witness himself has ad-

mitted that it is speculative. I believe the cross-

examination has established that it is; that it is an

attempt to show profits; that it is conjectural; and

that it is improper evidence in a condemnation

proceeding or in any attempt to apportion the

award that has been rendered in a condemnation

proceeding.

The Court: That is in line with similar motions.

My previous ruling was to take it under submission

as I remember. It will be the same ruling.

IVIr. Hearn: I oppose the motion on the same

grounds that I have heretofore stated. In line with

your Honor's suggestion, the report is offered for

the purpose of establishing value both as to the

landlord's interest and the lessee's interest, taking

into account j)rospective profits that an informed

purchaser would have considered, who was a pros-

pective [145] purchaser at the time that the gov-

ernment took over, he taking into consideration that

he was going to operate the hotel, in the place of

the lessee Lebenhaum, as a private enterprise.

The Court: And your theory is that that would
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be the result that a well-informed buyer might

anticipate in considering the purchase of that lease

or sublease?

Mr. Hearn: Yes, your Honor.

Redirect Examination

By Mr. Hearn:

Q. Is it your opinion that the same rate of oper-

ation would continue from the period of July 10,

1945 to June 1, 1946.

Mr. Burrill: The same objection, if your Honor

please.

The Court: The same ruling.

The Witness: It is.

The Court : Whatever hypothesis you built up in

this Exhibit B was based on

A. It was based on that and adjusted to normal

conditions and the results of similar hotels.

The Court: During the first six and a half

months, what was the ratio of Lebenbaum's profit

to the rental that was paid?

A. I don't know, your Honor; I do not have

the figures.

The Court : It was about three and a half times,

was it not? Look at the exhibit there. Was it 3%
to 1?

A. About that. [146]

The Court: When you made your compilations

or computations in Exhibit B, you placed yourself

in the position of a prospective buyer of the lease,

did you?
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A. I think so; yes.

The Court: As of July 10, 1944?

A. I stood right at that date, projected forward.

Th(' Court : What does Exhibit A show the occu-

pancy of the hotel to be on July 10, 1944?

A. It doesn't show it, your Honor.

The Court: Do you know w^iat it was at that

time?

A. No; I don't. Occupancy figures which are of

a specific nature have not been kept in this hotel as

long as I can remember, which goes back to 1940

or 1941. Nobody kept them.

The Court: What factors did you take into con-

sideration that would lead you to believe that there

would be an increase ? You increased the occupancy

from 84 per cent to 92 or 3 per cent, whatever it

was.

A. I used 94 per cent, your Honor. I didn't

increase the occupancy because we didn't know what

the occupancy at the Miramar was nor what some

other hotels of a comparable nature were. And, as

a matter of fact, during this year mider review^, we

have found out, and this is in connection with the

Mar Monte case—we found that the occupancy was

'Considera])ly higher than 94 per cent for approxi-

mately the same period, and we used the 94 per cent

in the Mar Monte case and it was accepted. [147]

Mr. Burrill: Just a moment. I am going to ob-

ject to the witness stating what was accepted in

some other case.
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The Court : You may state what figure you used.

A. We used 94 per cent in the Mar Monte case,

which, as Mr. Burrill said, was only 2% miles away

from the Miramar, and that was on a conservative

basis. So, in line with the same procedure, we estab-

lished the Miramar occupancy at 94 per cent for

this period. Undoubtedly, if it had been open and

operated by Mr. Lebenbaum during those war 3^ears,

I am confident that the occupancy would have been

very close to 100 per cent because there was a defi-

nite shortage of rooms all up and down the Coast

and in Santa Barbara in particular.

The Court: How did you arrive at that fi2:ure

in Exhibit A of the occupancy of 84 per cent, or

was that the figure ?

A. I don't know of any 84 per cent figure, your

Honor. There is nothing in here about the occu-

pancy. It would be under "Rooms" in Schedule B
if there was any occupancy. I have no knowledge

of an 84 per cent occupancy at any time. There are

no occupancy figui'es in here.

The Court: I found that figure somewhere but

I don't recollect just where it was.

A. I don't think it was mentioned today.

The Court: It might be reflected in the gross

room sales. Would that appear there? There was

an increase in the gross room sales? [148]

A. Here we have a 15-day period and here we

have six and a half months and we projected Ex-
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hibit B on a period of a year, but there lias never

been any occupancy calculated at this hotel to the

best of my knowledge and that goes back to the

landlord's operations.

The Court : I notice in your Exhibit B you used

about a 70 per cent increase in the gross room sales

over what they showed in Exhibit A, is that correct ?

A. I don't know. There would be an increase.

The Court: Will you look at it and see if that

is approximately correct, and about 331/3 per cent

increase in beverages and about the same increase

in food sales'?

A. That would run in i^roportion.

The Court : I w^ould like to have you explain the

reason for this increase.

A. The reason for the increase, your Honor, is

that this period from January 1 to July 15, as pre-

sented in Exhibit A, represents what you might

term two adverse factors. The first w^as the taking-

over of the hotel by a new man, in this case Mr.

Lebenbaum, who had to build up both the volume

of business and the physical appearance of the

place, and, secondly, this is the slack season, the off

season, in a resort, January 1 to July 15. Your real

business starts on the 1st of July.

The Court: And this is your explanation?

A. Yes, sir. [149]

The Court: In Exhibit A, the actual profit of

operation—that is about 6 per cent, is it not ?

A. 6 per cent of what ?
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The Court: Will you look at Exhibit A?
A. Yes; approximately that.

The Court : And in Exhibit B
A. It is 20 per cent.

Q. Will you explain the difference and the rea-

son for the difference ?

A. The same reason prevails all through these

statements. Mr. Burrill has submitted statements,

two or three of them, and each one doesn't correctly

portray the normal operations. In one case Mr.

Lebenbaum has just started in. He has to put the

property in shape and he is working in the winter

season. Now, when you go, as Mr. Burrill did, to

1946, when Mr. Lebenbaum again took the property

over, it was terribly run down. He didn't have a

guest in the house. He opened there one day. He

is standing there with an empty hotel. It is obvious

that you can't fill a hotel up in a day or week or

even a month when it has been closed all this time.

And, in addition to that, you have a tremendous

amount of what w^e call pre-opening expenses that

are of a non-recurring nature and that are only

incurred in properties the first six months of get-

ting a new operation started. So that each one of

these six-month statements which were made up

does not reflect a condition or is not ajDplicable to

a man, standing on [150] the threshold of July 10,

1944, as a prospective buyer. He is not buying a

property subject to those conditions. And for that

reason this statement would differ materially from
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either of these. In other words, Exhibit B is what

Mr. Lebenbaum or some other operator would nor-

mally expect after he had gone through this period.

There is one more factor, your Honor, in comparing

these statements. This statement is a net profit

after depreciation. This figure is available before

depreciation.

The Court: Which figure?

A. This $84,000. There has been no depreciation

deducted from that. That would account for part

of the difference.

The Court: That is, the lessee would have re-

ceived $84,000 during that period or would have

earned if?

A. That is correct.

The Court : And the landlord would have earned

approximately $103,000?

A. No; he would have earned $91,000. The de-

preciation as it is used today is merely an allowance

for income tax purposes.

The Court: Is that $84,000 for a year's opera-

tion or two years'?

A. That is for one year.

The Court: So, assuming it would be $84,000

for one year—and the landlord's, you say, is how
much? [151]

A. $91,000.

The Court: Yet, the actual earnings during the

six months' period were the ratio of $8,000 to ap-

proximately $30,000 or thereabouts'?
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A. It is really $10,000, your Honor, because it

is the profit before depreciation.

The Court: The rex)ort shows that he drew out

$9600 and, yet, his earnings were only in the neigh-

borhood of $8,000 or a little less.

A. His cash earnings w^ere $10,884.

The Court: And the landlord received during

that period of time approximately how much?

A. $30,000. If the tenant hadn't been forced to

make these heavy expenditures—for instance, Mr.

Burrill brought out these repairs were something

like 47 per cent of his sales—if he hadn't made

those of his own free will, then his $10,000 w^ould

have been pretty close to the $30,000, but he chose

to put his money into the place to improve it and,

in doing that, reduced his net profit. These were

expenses all of an unusual and non-recurring nature.

The Court: He would have continued to have

had expenses, of course?

A. But not in that volume. The average hotel

expends 10 or 11 per cent of its room sales on re-

pairs and maintenance throughout the country,

California, New York, Florida, anywdiere you go.

During this six months' period the lessee [152]

voluntarily spent 22.16 per cent.

The Court: And during this projected period,

how much did he spend?

A. I think it was 10.1 per cent, which is the nor-

mal expectancy.

The Court: I believe you gave the reason, what



vs. Leo Lebenhaum 481

(Testimony of Lloyd S. Pettegrew.)

factors led you to believe that there would be an

increase in the hotel occupation.

A. Yes, sir.

The Court : I think you have stated it, or haven 't

you?

A. That is quite correct.

The Court : That is, you base it on the experience

of these other hotels, is that correct?

A. Eight.

The Court : Is there any further examination ?

Mr. Hearn: I would like to ask Mr. Pettegrew

a question.

Redirect Examination

I

(Resumed)

Q. (By Ml'. Hearn) : Mr. Pettegrew, were you

personally familiar wdth the physical condition of

the Miramar Hotel when Mr. Lebenbaum took it

,over on December 15, 1943? A. Yes, sir.

Q. And can you state generally to the court what

its condition was?

A. It was not in good phj^sical shape. It was

Iquite necessary to expend a considerable amount

jof money to get it in [153] reasonably good shape

land that is what Mr. Lebenbaum did.

' Q. And would 3^ou say that, by the time the

Army took over on July 10, 1944, Mr. Lebenbaum

had put it in good shape?

J A. Yes; I would say he had.

Q. In condition for a normal operation?

A. That is correct.
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Q. And a prospective buyer of the lease, at July

10, 1945, would have the benefit of those expendi-

tures of his? A. That is correct.

Q. And would have been able to carry on a nor-

mal operation promptly from that date on?

A. He should have been.

The Court: Considering this ratio of 3% to 1

we have talked about as the income of the landlord

over the income of the tenant, during the period of

operation, doesn't it occur to you

A. It is less than 3 to 1, your Honor. It is 30,900

against 10,884.

The Court: You took the lower figure, apjDar-

ently.

A. That is out of line, your Honor, and the rea-

son it is out of line is that the tenant's expenditures

were so much greater than the ordinary expendi-

tures that it distorted the ratio in this particular

case.

The Court: So, when you project 52 per cent

for the landlord and 47 per cent for the tenant, it

seems rather

A. That is close to 50-50 and it is almost 3 to 1.

The Court: I would say that is rather a steep

increase.

A. It is quite a difference. This is what would

normally happen and this is what happened in this

short period of six and a half months: If the ten-

ant had not put all his money into fixing the place

up and getting it going, then the ratio would have
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been much nearer this one. In other words, this

$10,000 profit would have been increased to perhaj^s

25 and you would have had somewhat near this

figure.

The Court: Of course, you had to take into con-

sideration

A. I am not saying he is not going to make

any repairs at all. If he had accepted this place in

first-class physical shape, then this ratio would

probably have prevailed rather than this one.

The Court: When you say ^'this one" you mean

Exhibit B would prevail?

A. That is right ; but, due to the fact that he had

to spend all of this money, his results were dis-

torted for the first six months' period. And the

same thing is true if you go on to 1946 because

he, again, had to take the thing and it was in worse

shape than the first time he took it over. The Army
had moved out. So you can't make any true com-

parison by using a period of distortion.

The Court: However, you are taking into con-

sideration a factor that is not reflected on the books,

aren't you?

A. No, sir. [155]

The Court: You say, when he takes it, he has

considerably more repairs that he won't have to do

again and things of that kind?

A. That is a physical condition that a buyer

purchasing the property would know of physically.



484 Paul Gawzner, et al.

(Testimony of Lloyd S. Pettegrew.)

Further Recross-Examination

By Mr. Burrill

:

I wouldn't say that the repairs and maintenance

at the Miramar Hotel have always been high in

comparison because it is an old property. I know

that in 1941 the repairs and maintenance exceeded

17 per cent of the gross room sales because Mr.

Gawzner had just taken over the j^roperty. In 1942

it was 13.7 per cent. In 1943 it was 20.14 per cent.

There was an unusual factor in that year. I think

Mr. Gawzner built some more cabanas and charged

them to expense instead of capitalizing them. In

1944 the percentage was 22 per cent. Mr. Leben-

baum claimed that in the period of time that he

took over after the government went out that he

charged to repairs and maintenance the unusual

expenses that had to do with the damage done by

the government. I know that he set up an account

and claimed in court that he didn't do so and asked

for a refund out of the restoration account for those

extraordinary items but he said afterwards there

was a lot more than he had claimed. It is a fact

that he claimed that he had expended over $22,000

for restoration and he also claimed there were re-

pairs that he should have gotten in. I don't [156]

know what the basis of his claim was but the re-

port for the six months ending June 30, 1947, shows

an expenditure of 10.1 per cent of room sales for

repairs and for the three months after that 9.8

per cent. So apparently in the 1947 period he is
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running at normal on his repairs and maintenance.

I never checked the list he submitted as to what

were repairs and maintenance and what was restora-

tion cost in connection with this case. I don't know

whether those items he claimed were restoration

items were actually repair and maintenance items.

The statement I made awhile ago was based upon

what Mr. Lebenbaum told me. I have never ex-

amined the list which he submitted to the defend-

ants Gawzner and which he claimed were restora-

tion items.

It is correct that in Lebenbaum 's Exhibit A I

said the profit is $10,000 plus. There is no entry

on the books of a salary for Mr. Lebenbaum. The

$10,000 represents what he earns for his services,

his investment, or whatever you want to call it, but

it includes his personal services. In other words, no

salary was taken out for Mr. Lebenbaum 's i)ersonal

services before I arrived at the $10,000 profit. I

charged against that profit of $10,000 an amortiza-

tion of leasehold costs and that is where I arrived

at the $8,000 figure. No, he would not have to take

it out of his profit each quarter or each year as he

went along or take it out of his profit at the end

of the time. He paid $20,000 to rehabilitate the

place. He put a deposit up. He would not neces-

sarily have to [157] deduct the $20,000 from the

;

profit that he makes from the hotel during the

period of time he is in the premises. He doesn't

have to make these improvements. Ordinarily, the
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landlord makes them but in this particular lease he

was to make them and the only reason it was set up

on this basis was so that it didn't become a problem

taxwise to the landlord. It is no problem to the

tenant.

Further Examination

By the Court

:

Lebenbaum's Exhibit A was prepared from the

Miramar Hotel books. We sent an auditor up who

audited the books and then prepared the statement.

Leo Lebenbaum kept the books. We audited them.

We inspected the payroll returns and the sales tax

returns. This is an audited statement and it so

states in the opening letter. We accepted the books

as presented to us by Mr. Lebenbaum after we had

checked them. We checked all of the entries, traced

them back into the checkbook and all of those

things. That is the basis of the preparation of our

audit.

The Court: I think counsel are aware of the

fact that the court is trying to divide the remainder

of this money that is available in an equitable man-

ner, as nearly as possible according to what each

would have received had the hotel been operated

during those years under the lease. That is my
ultimate aim. I know that is contrary to your

theory, Mr. Burrill.

Mr. Burrill : Yes, your Honor. I concede that

it is. [158]

The Court: How does that appeal to you, Mr.

Hearn ?
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Mr. Hearn: If your Honor please, I will be

frank to say that, if we could arrive at such a con-

chision in this case and if, Ijy that means, we could

further arrive at a final judgment, and I mean a

non-appealable judgment, then that would be quite

satisfactory to me, but, if it does not so result, then

I will reserve all rights of appeal on the theory that

I have heretofore previously expressed.

(Certain arguments and statements between

Court and counsel in reference to obtaining

an independent witness omitted.)

Mr. Hearn: I believe, in view of Mr. Burrill's

I

objections to the testimony of Mr. Pettegrew, I had

better, for the time being, decline to enter into such

I
a stipulation because, after all, I am very much

,

afraid of an appeal by the defendants Gawzner

I from any judgment arrived at, based on testimony

such as that which Mr. Pettegrew has given. And
I, frankly, would have my serious doubts of the

validity of such a judgment. And, if I am correct

in so stating, then the expense of such an expert

j

would be a loss. I do, however, state that, if we can

i
arrive at a judgment based upon testimony such

as Mr. Pettegrew has given, and if, by stipulation,

that can result in a non-appealable judgment, and

if such a judgment is, in my opinion, an equitable

jone and which at least fairly closely approximates

Ithat which Mr. Pettegrew 's report suggests, then

I will be willing to stipulate to the non-appeal-

jability of [159] the judgment.
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The Court: In considering the question of the

outside area not covered by the lease, I think I am
bound to consider only the testimony that we have

before us. You offered no evidence on that score,

did youf You used the same experts, didn't you?

Mr. Hearn: No, your Honor; I not only didn't

offer any evidence on it but I will state that I think

the evidence offered by Mr. Burrill's witnesses was

probably correct. The only thing I say is that in

this proceeding the award made for the outside

lands shouldn't be made in full when the award

made for the land included in the lease is not made

in full.

(Certain statements between Court and coun-

sel omitted.)

The Court: Then, you have no further evidence

to offer in that respect "?

Mr. Hearn: No, your Honor; I don't believe I

could produce a witness who would testify the ren-

tal value of the outside lands was any less than

has already been testified to.

Mr. Burrill: If that is the case, if your Honor

please, may we renew our motion to have an order

from the court authorizing the withdrawal of $10,-

950, being the value testified to by Mr. Frisbie as

to the land outside of the lease?

The Court: I don't think I will make any par-

tial order. I will consider this entire matter.

I want this hearing continued. I will formulate

something that I will advise you gentlemen about.
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Further proceedings in the matter were had Janu-

ary 23, 1948, as follows:

It was agreed between counsel that the statement

submitted by Mr. Burrill of the questions that had

been reserved for decision by the Court were cor-

rect.

The Court: I believe at a hearing we had for-

merly I asked you gentlemen if you would be will-

ing that another appraiser be selected by the court,

one who was not connected with either side, and

you were both of the opinion that wasn't necessary

and it wouldn't avail us anything. I considered

that for a while and finally decided to just take the

matter on the record that has been established and

consider all of the evidence in now that is going to

be submitted. Is that your idea?

Mr. Burrill: Your Honor's statement is correct

according to my understanding. Certainly, we de-

clined, on behalf of the defendants Gawzner, to em-

ploy an additional witness or to have the court

employ one. And I understand that Mr. Hearn had

made the same statement.

Mr. Hearn: Yes; I so understand it, your

Honor ; that the matter is ready for submission.

J 'The Court : So, then, we will consider the matter

submitted at this time,

j

[Endorsed] : Filed Aug. 2, 1949. [161]
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Jurisdiction.

The jurisdiction of this Court is invoked under Section

1291 of the New Judicial Code. The original suit is an

iction in eminent domain brought by the United States

)f America against the appellants and cross appellees

-^aul Gawzner and Irene Gawzner and appellee and cross

ippellant Leo Lebenbaum of which the District Court

lad jurisdiction under Section 24( 1) of the Judicial Code

s amended (28 U. S. C. A. Section 41(1)) and under

0 U. S. C. A. Section 257 (now Sections 1358 and 1403

f New Judicial Code).
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The Third Amended Complaint in Condemnation, upon

which the original suit went to trial, was filed October 23,

1946, under the authority and pursuant to the provisions

of an Act of Congress approved August 18, 1890 (26

Stat. 316) as amended, by the Acts of Congress approved

July 2, 1917 (40 Stat. 241), April 11, 1918 (40 Stat.

518; U. S. C. Paragraph 117) and the Act commonly

known as the Second War Powers Act, being Act of

Congress approved March 27, 1942 (Public Law 507

—

77th Congress [R. 36 to 44].*

Judgment and Decree in Condemnation fixing the

amount of just compensation to be paid by the United

States was entered November 26, 1946, the Court retain-

ing jurisdiction to determine the distribution of said

award between Gawzners and Lebenbaum, who were the

only interested parties in said award [R. 53 to 59].

Funds in payment of said judgment were deposited by

plaintiff in the Registry of the Court [R. 264-265]. The

issues between these parties were framed by the answer

to the Third Amended Complaint of plaintiff and Cross-

Complaint against Lebenbaum filed by Gawzners [R.

72-86] and Answer of Lebenbaum to the Second Amended

Complaint [R. 87-98], which by stipulation and order of

the Court was to stand as the Answer to the Third

Amended Complaint [R. 263].

Throughout this brief defendants below and appellants and

cross-appellees in this Court Paul Gawzner and Irene Gawzner
will be referred to as "Gawzners" and defendant below and appellee

and cross-appellant in this Court Leo Lebenbaum will be referred

to as "Lebenbaum." Wherever necessary to refer to plaintiff it

will ,he referred to as "United States."

Reference to the Transcript of Record will be made by referring

to said Record by the letter "R," followed by the number of the

page referred to.

All emphasis ours unless otherwise noted.
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Final judgment of the District Court upon Distribu-

tion of the Award Provided for by Judgment and Decree

in Condemnation, which adjudicated the rights of these

appellants and cross appellant in and to said award and

ordering distribution of the funds remaining in the Reg-

istry of the Court was entered on April 15, 1949 [R.

237-239]. Notice of Appeal, on behalf of Gawzners, was

filed April 28, 1949 [R. 240]. Supersedeas and Cost

Bond was filed by Gawzners May 5, 1949 [R. 241-244]

.

Concise Abstract of Case and Questions Involved.

j
This action was brought by the United States to

jcondemn the temporary use of a completely furnished

and equipped resort hotel entirely owned by Gawzners

[R. 354] but leased to Lebenbaum for a period com-

mencing before and extending beyond the term of taking

[R. 275]. The lease was for the sole use as a resort

hotel [R. 281], the rental was based upon a percentage

3i gross business of room rental and food and liquor

sales, with a minimum guarantee [R. 281]. The lessee

^vas to repair and maintain the hotel and grounds (except

:he exterior of buildings) [R. 285] and in addition was

.0 maintain the furniture and equipment in the same

:ondition as at the commencement of the lease [R. 287-

190].

\
The lease also provided in part [R. 291]

—
'Tn the event

^'he State of California or the County of Santa Barbara

)r any other public body shall by condemnation acquire

.ny additional portion of said leased premises for high-

vay or other public purpose, the amount of the award

n any such condemnation suit shall belong solely to the

sssors. . . . Further in this connection, should the

flfect of such condemnation be such as to reduce the
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rentable rooms in said hotel by fifty (50) per cent, or

to preclude the subsequent use of the beach forming part

of the leased premises, then either party to this lease

may terminate the same on thirty (30) days written no-

tice to the other" [R. 291-292].

After the taking Gawzners gave notice of cancellation

of the lease [R. 305 and 354]. Gawzners were not paid

for use of the premises during the taking by either Leben-

baum or the United States [R. 422] except as awarded a

portion of the compensation in these proceedings. The

United States did not restore the premises. After pos-

session of the premises was returned to Lebenbaum, pur-

suant to order of the Court, Lebenbaum made only limited

restoration of the premises.

The Decree in Condemnation made pursuant to stipula-

tion of all parties fixed the sum of $205,000 as compen-

sation for the taking and failure to restore the premises

without apportioning the same [R. 55]. Thereafter the

rights of Gawzners and Lebenbaum to the award were

litigated. During such trial it was stipulated that $91,296

of the total award should be allocated to restoration [R.

356], of which by a subsequent stipulation $10,500 was

paid to Lebenbaum in repayment for restoration done by

him and $80,796 was paid to Gawzners [R. 98] and

Gawzners completed the restoration of all of the property

and the repair and replacement of furniture and equip-

ment.

The balance of the compensation in the sum of $113,-

704 was claimed by the Gawzners, first, because the lease

had been canceled by the institution of the within pro-
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ceedings and the giving of notice of cancellation pursuant

to the condemnation clause above set forth; second, be-

cause the condemnation clause required the payment to

Gawzners of the entire condemnation award even though

the lease was not cancelled; and, third, that the remainder

of said award constituted the reasonable value of the use

of said premises and there was no bonus or market value

in the lease and, accordingly, Gawzners, as the owners,

were entitled to such reasonable value, there having been

no property taken from Lebenbaum and he having suf-

fered no compensable loss. Gawzners introduced expert

testimony that the lease had no market value. Leben-

baum, on the other hand, claimed the entire balance on

the theory that the leasehold interest only was taken and

he was obligated to pay Gawzners rental during the period

of taking, though the amount thereof was not specified

and he had not paid Gawzners rent or other compensa-

tion during the occupancy of the United States. Leben-

baum also claimed he was entitled to a portion of the

award based upon a division thereof on the ratio of past

or prospective rental to Gawzners and profits to Leben-

baum [R. 463, 464]. Lebenbaum offered no testimony as

to the bonus or market value of the lease [R. 434 and

4-43] but tendered in evidence through a hotel accountant

1 balance sheet and profit and loss statement for the

period of his lease prior to the taking by the United

States [R. 310 and 432] and a hypothetical profit and

oss statement based upon prospective operations of the



hotel during the occupancy by the United States [R. 324

and 450]. Both these statements were received by the

Court over objections of Gawzners and apparently con-

stitute the basis of the Court's division of the award

[R. 483 and 233]. The balance of the compensation

was awarded by the Court as follows: To Gawzners

$69,344 (which included use of property not covered by

the lease) and to Lebenbaum $44,360, purportedly as a

just and equitable distribution [R. 235 and 238].

The questions involved in this appeal are:

1. Did not the District Court err in holding that the

condemnation clause did not apply to the case at bar?

a. To effect a cancellation of the lease upon the

giving of notice by Gawzners.

b. To require the payment of the award solely to

Gawzners even if it did not effect a cancellation of

the lease."

2. Even if the condemnation clause did not apply to

the case at bar, did not the District Court err in award-

ing Lebenbaum $44,360, or any other sum, from the bal-

ance of said award for the following reasons

:

a. The Court failed to award Gawzners the rea-

sonable value of the use of the premises covered by

the lease.

b. The Court ignored the undisputed testimony

that the lease had no market or bonus value.
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c. The Court permitted the introduction of testi-

mony as to past and prospective profits of Leben-

baum.

d. The award to Lebenbaum of $44,360 must

have been predicated on such erroneous testimony of

past and prospective profits. There is no other evi-

dence to support the award.

e. The award of $44,360 to Lebenbaum must

have been for loss of business and prospective profits.

There was no evidence as to market or bonus value

of the lease nor evidence of any other damage or

loss sustained by Lebenbaum.

f. The Court failed to award Gawzners the rea-

sonable value of the use of the property not covered

by the lease though the testimony was undisputed.

The Court apparently reduced the amount found to

be the market value by some undisclosed method.

g. The Court misinterpreted the stipulation of the

parties as to the amount allocated to restoration and

permitted such misinterpretation to afifect the award

of the balance of compensation.

h. The award of $69,344 to Gawzners (including

the value of the use of the property not covered by

the lease) and $44,360 to Lebenbaum is predicated

on some ratio of rental payable for the use of the

property condemned and prospective profits of Le-

benbaum.



specification of Errors.

1. The Court erred in finding and concluding that

the lease between Gawzners and Lebenbaum was not can-

celled by the institution of the within proceedings and

the giving of Notice of Cancellation by Gawzners to

Lebenbaum pursuant to the provisions of said lease and

particularly Paragraph Ten thereof, in that such determi-

nation is contrary to the terms of said lease and the intent

of the parties thereto.

2. The Court erred in finding and concluding that

Gawzners were not entitled to the entire award pursuant

to Paragraph Ten of said lease even if said lease was

not cancelled, in that such determination is contrary to

the terms of said lease.

3. The Court erred in ordering possession of the

hotel portion of the premises returned to Lebenbaum upon

termination of the term taken by the United States for

the reason that the institution of the within suit and the

giving of the Notice of Cancellation cancelled said lease

and possession should have been returned to Gawzners.

4. The Court erred in finding and concluding that a

just and equitable division of the award for the use of

said premises (after deducting the amount allocated for

restoration) was as follows: To Gawzners $69,344; To

Lebenbaum $44,360, in that:

a. Said lease had been cancelled as set forth in

specification 1 above.

b. The lease required all condemnation awards to

be paid Gawzners as set forth in specification 2

above.

A
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c. Such finding and conclusion in favor of Leben-

baum is not supported by any competent evidence.

d. Such finding and conclusion in favor of Le-

benbaum is contrary to the undisputed evidence that

the lease had no market or bonus value at the date of

taking.

e. Such finding and conclusion fails to award to

Gawzners, as owners of the only property the use

of which was acquired by the United States, the

reasonable value of such use or the reasonable rental

value of said property as shown by the undisputed

evidence.

f

.

Such finding and conclusion in favor of Leben-

baum was for his loss of business and prospective

profits, consequently a distribution to him, from

the award, of compensation not recovered or recov-

erable from the United States.

g. Such finding and conclusion was made on

some ratio based upon the rental or use value of the

property taken, owned by Gawzners, and prospec-

tive profits of Lebenbaum, consequently an improper

method of distribution of a condemnation award.

h. Such finding and conclusion is not supported

by any competent evidence.

5. The Court erred in holding in Finding 17 that

lere was no evidence as to whether or not a portion of

le fund remaining for division, after the allocation of

1
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$91,296 for restoration, was to include compensation for

the time necessary for restoration in that such finding is

contrary to the stipulation of the parties concerning such

restoration.

6. The Court erred in holding in Finding 18 that

there was no evidence whereby the Court could make a

finding as to excess wear and tear or excess costs of

restoration in that such finding is contrary to the stipula-

tion of the parties since all issues as to restoration were

settled by such stipulation.

7. The Court erred in holding in Finding 19 that no

evidence was introduced as to the portion of the funds

allocated to restoration which were properly chargeable

to Gawzners or Lebenbaum in that such finding is con-

trary to the stipulation of the parties settling the division

of the restoration fund.

8. The Court erred in holding in Finding 19 that as

to some items, restoration was made to an extent beyond

that necessary to restore to the same condition as of the

beginning of the lease and, therefore, not properly charge-

able to restoration or damage caused by the United States,

in that such finding is contrary to the stipulation that the

sum of $91,296 was the amount necessary for restoration

and such finding is contrary to the evidence.

9. The Court erred in holding in Finding 19 that

there was no evidence from which the Court could make a

finding as to what portion of the fund was used or should

have been used to restore the premises not covered by the

m



lease in that such finding is contrary to the stipulation of

the parties settling all divisions of the restoration fund.

10. The Court erred in holding in Finding 22 that the

sum of $113,704 does not represent a sum which can be

found to be the compensation for the use of the premises

because the total judgment of $205,000 had been depleted

by an excess amount for restoration, in that such finding

is contrary to the evidence and contrary to the stipulation

of the parties.

11. The Court erred in considering in Finding 27 the

profits which Lebenbaum, as lessee, received or might re-

ceive from the operation of the hotel business and the

ratio of those profits to rental for the premises in that

the loss of prospective profits from the operation of a

business are not compensable in a condemnation action.

12. The Court erred in making Finding 28 in that such

[finding is contrary to the undisputed evidence.

' 13. The Court erred in admitting in evidence Leben-

baum's Exhibit A [R. 310-323, and 432], which is the

financial statement of Lebenbaum showing a balance sheet

as of October 1, 1944, and a profit and loss statement for

the period of January 1 to July 15, 1944 with supporting

schedules. This exhibit was admitted on direct testimony

on behalf of Lebenbaum over objection of Gawzners that

it was incompetent, irrelevant and immaterial, not proper

iirect evidence, did not tend to prove or disprove the

ssues in the case, /. e., the market value of the leasehold

nterest; it has a tendency to establish the profits, which
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the courts have held to be an improper basis for evalua-

tion of property in condemnation proceedings; it calls

for speculative and conjectural testimony, i. e., the profits

made from the operation of a business ; and is improper on

direct examination [R. 432].

The Court erred in refusing to strike said Exhibit A
upon motion of Gawzners made upon the same grounds

as stated in the objection to receiving the exhibit in evi-

dence [R. 433]. [Ruling appears R. 187.]

14. The Court erred in admitting in evidence Leben-

baum's Exhibit B [R. 324-331 and 450] which is an esti-

mated profit and loss statement based upon the assumed

operation of the hotel during the first year of the oc-

cupancy by the United States calculated in part from

Lebenbaum's past experience, in part from national aver-

ages and adjusted to results achieved in other hotels [R.

324 and 450]. This exhibit was admitted on direct testi-

mony on behalf of Lebenbaum over objection of Gawz-

ners that it was incompetent, irrelevant and immaterial

that it was conjectural and speculative and an attempt to

prove future profits in a condemnation proceeding and

that no portion of the award made in the action between

the United States and the defendants included an item

of estimated profits [R. 450].

The Court erred in refusing to strike said Exhibit B

upon motions of Gawzners made upon the ground that it

was an attempt to recover out of a condemnation proceed-

ing by anticipating profits that might have been made [R.

463] and upon the ground the witness conceded the re-

port to be speculative [R. 468-469] and upon the re-

newed grounds that it was speculative, an attempt to

show profits, conjectural, and improper evidence in a con-



—13—

demnation proceeding or in any apportionment of an

award rendered in a condemnation proceeding [R. 473]

[Ruling appears R. 187].

15. The Court erred in admitting in evidence and in

failing to strike the testimony of the witness Lloyd S.

Pettegrew, produced by Lebenbaum, relating to past and

prospective profits of the operation of said hotel as shown

by said Exhibits A and B. The objections and motions

to strike were made on behalf of Gawzners on the same

grounds as made to said Exhibits A and B.

.i 16. The Court erred in refusing Gawzners permission

jto file Paragraphs IV, V, XX and XXI of their Cross-

Complaint and Exhibit B attached thereto in that Gawz-

lers were unable to produce evidence as to matters oc-

curring subsequent to the date of surrender of the premises

md thus have adjudicated matters growing out of this

itigation.

17. The Court erred in not signing the Findings of

"act proposed by Gawzners in that said Findings of Fact

vere in accord with the evidence.

Summary of the Argument.

1. It is contended the Court erred as a matter of law

n concluding [Conclusion 2, R. 234] that the lease between

iawzners and Lebenbaum was not cancelled by the in-

titution of the within proceedings and the giving of No-

ice of Cancellation by Gawzners to Lebenbaum. The

'ourt found the existence of the condemnation clause in

le lease [Finding 5, R. 218] that the United States took

ossession of the entire property pursuant to the within

)ndemnation proceedings [Finding 6, R. 219] and that

le Gawzners gave Notice of Cancellation under the terms
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of said condemnation clause [Finding 8, R. 220]. No con-

tention was made that the language of said condemnation

clause was ambiguous, nor was any tesetimony introduced

attempting to explain or vary the terms thereof. We con-

tend the Court ignored the plain language of said clause

in holding that the same did not apply to the within action.

We contend that such holding is contrary to the express

language of the lease and contrary to the intent of the

parties as expressed in that lease.

2. We contend that the Court erred as a matter of

law in concluding the Gawzners were not entitled to the

payment of the entire award in the within proceedings

[Conclusion 4, R. 235], in that such conclusion is contrary

to the express language of the condemnation clause of the

lease and the Court erred in determining that such clause

was not applicable to the within proceedings.

3. We contend that the Court erred in concluding

[Conclusion 7, R. 235] that a just and equitable division

of the remainder of the award (after deduction of the

agreed costs of restoration) was $69,344 to Gawzners and

$44,360 to Lebenbaum. Such contention is fundamentally

based upon the alleged error of the Court in permitting

Lebenbaum to introduce evidence of past and prospective

profits and then using such erroneous testimony as a basis

for the Court's purportedly equitable distribution of the

award, i. e.,, in the words of the Court [R. 486] ".
. .

the Court is trying to divide the remainder of this money

that is available in an equitable manner, as nearly as pos-

sible according to what each would have received had the
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hotel been operated during those years under the lease."

Inherent in this argument are the specific alleged errors

of introduction of testimony; alleged disregard of settled

rules of law that a defendant may recover only for damage

which he sustains, which does not include loss of prospec-

tive profits or loss to business; alleged disregard of set-

tled rules that a tenant may only recover bonus or market

value of a lease when he has not paid the rent reserved in

the lease or the reasonable value of the use of the prem-

ises during the period of taking; alleged disregard of un-

disputed testimony that the lease had no such bonus or

market value; alleged misinterpretation of the stipulation

in reference to restoration; findings in reference to such

restoration alleged to be without support in or contrary

to the evidence; that such division did not give just com-

pensation to Gawzners while giving Lebenbaum a portion

)f the award for a non-compensable loss, i. e., for loss of

)rospective profits, for which no recovery was had from

he United States; and that there was no competent evi-

lence to sustain the award made by the Court.

Before commencing our arguments we submit that the

bstract of the case and questions involved, hereinbefore

et out, present the only material matters and issues of

lis case. We concede there were many side issues and

amifications. It is submitted that such matters only con-

use the main issues. To even state them in this brief

'ould extend it beyond the permissive length. The Dis-

•ict Court's summary of the case appearing in the Memo-

mdum of Conclusions covers 71 pages of the record

R. 105-176].
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ARGUMENT.

The District Court Erred in Holding That the Con-

demnation Clause Did Not Effect a Cancellation

of the Lease and Require Payment of the Award
to Gawzners.

There has been set out in the abstract of the case the

pertinent parts of Paragraph Ten of the lease, which has

been referred to herein as the "condemnation clause." The

full clause appears at R. 291.

In connection with a discussion of this phase of the

case it should also be kept in mind that Paragraph Two
of the lease [R. 281] provides in substance that the prem-

ises shall be used solely for the purpose of carrying on

the business of operating a hotel, cafe, bar and restaurant

and that the same shall be continuously operated as such.

Paragraph Three of the lease [R. 281] provides that the

lessee shall pay as rent for the premises 35% of the gross

business from the rental of cottages, rooms, cabanas,

lockers and beach privileges; 15% of the gross business

from the sale of beer, wine and liquor; and 5% of the

gross business from the sale of all food, with a provision

for a minimum rental of $1500 per month. Provision is

made to reduce these percentages to 30, 10 and 5, respec-

tively, when in a calendar year the percentage rental

reached the sum of $45,000 [R. 283]. The rental thus

required to be paid is based almost entirely upon the g'ross

business done. It has no relation to the profits that may

or may not be obtained by the lessee. When we thus

consider that the rental for the premises was dependent in

a large extent upon the amount of gross business done and

the lease provides that the lessee shall continuously operate

the premises as a hotel, we see that the whole intent and

purpose of the parties was to continuously operate the hotel
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as such. We have the intent of the parties so expressed

throughout the entire lease and that intent must be kept in

mind in an interpretation of the condemnation clause. Not

only did the lease provide that it should be operated as a

hotel but that it should be so operated by the lessee.
'

Paragraph Twelve of the lease [R. 293] prohibited the

lessee from assigning the lease or subletting the premises

without the written consent of the lessor.

Paragraph Twenty-one of the lease [R. 299] gives the

lessors the right to terminate the lease in the event of

bankruptcy or other assignment by law.

The condemnation clause specifically provides

"Further in this connection, should the effect of

such condemnation be such as to reduce the rentable

rooms in said hotel by fifty (50) per cent, or to pre-

clude the subsequent use of the beach forming part

of the leased premises, then either party to this lease

may terminate the same on thirty (30) days' written

notice to the other."

Again we submit that the reading of this clause in con-

junction with the entire lease, particularly the portions we

have hereinabove referred to, gives substance to this por-

tion of the clause. If fifty (50) per cent or more of the

rentable rooms were affected by condemnation there would

be a substantial effect upon the rental to be paid to the

lessor under the terms of the lease and in all probability

-here would be an effect upon the operations of the lessee,

[n accordance with the terms of this clause Gawzners gave

Lebenbaum a Notice of Cancellation [R. 305-309], which

as served upon Lebenbaum on or about August 11, 1944.
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18 Am. Jiir. 866, Eminent Domain, Sec. 232, states the

general rule as follows

:

"Of course, if the lease itself includes a provision

in respect of the rights of the parties in the event of

the condemnation of the leased premises, such pro-

vision is controlling, if applicable to the particular

case. Thus, where, by its terms, an appropriation

for a public use terminates the lease, the lessee is enn

titled to no compensation for the taking."

This rule of law has been frequently recognized by the

Courts.

In United States v. Petty Motors Company, 327 U. S.

372, 66 S. Ct. 596, 90 L. Ed. 729, the Government took a

temporary use. The lease of one of the tenants provided

in part

—

"If the whole or any part of the demised premises

shall be taken by Federal, State, county, city, or other

authority for public use, or under any statute, or by

right of eminent domain, * * * the term hereby

granted and all rights of the Lessee hereunder shall

immediately cease and terminate and the Lessee shall

not be entitled to any part of any award that may be

made for such taking, nor to any damages therefor

In reference to that matter the Court said:

"The lease of the Independent Pneumatic Tool

Company included a clause for its termination on the

Federal Government's entry into possession of the

leased property for public use. The events connected

with the Government's entry just set out appear to

meet the requirements for termination. * * * jf

- the Tool Company, with its termination on condemna-
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tion clause, was the only tenant and condemnation of

all interests in the property was decreed, the landlord

would take the entire compensation because the lessee

would have no rights against the fund. * * * fj^g

Tool Company had contracted away any rights that it

might otherwise have had * * * With this type

of clause, at least in the absence of a contrary state

rule, the tenant has no right which persists beyond

the taking and can be entitled to nothing."

The case of United States v. Improved Premises, etc.,

54 Fed. Supp. 469, was an acquisition of the use of certain

premises for a term of years. The property was leased,'

at the time of taking and the lease contained the followin'g

language

:

"If the whole, or any part, of the demised premises

shall be taken or condemned by any competent author-

ity for any public or quasi public use or purpose,

then, and in that event, the term of this lease shall

cease and terminate from the date when the posses-

sion of the part so taken shall be required for such'

use or purpose, and without apportionment of the

award."

The tenant attempted to obtain compensation and in deny-

ing that right the Court said, at page 472:

"It is to be observed that the Government in this

proceeding was not authorized to and does not take

any of the tenant's property except possibly the un-

expired term of its lease. However, here the tenant

has, by the express terms of its lease, foreclosed any

right on its part to receive any part of the award and
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has consented that upon the taking its lease shall

cease and terminate. Matter of New York (Tri-

Borough Bridge), 249 App. Div. 579, 293 N. Y. S.

223, affirmed without opinion 274 N. Y. 581, 10 N.

E. (2d) 561."

It will be noted that the above decision held that the lan-

guage of the lease was sufficient to cancel the same and in

addition thereto that the tenant by the language of the

lease had foreclosed any right to receive any portion of

the award.

In United States v. Land, S7 Fed. Supp. 548, the clause

in the lease provided:

"If * * * sg^j(j premises * * * gj^^U j^gj

taken for street or other public use * * * this

lease * * * shall terminate at the election of the

lessor * * *."

The lessor gave notice of termination following the filing

of a condemnation suit. The tenant appeared in the con-

demnation proceeding and the owner moved to dismiss the

tenant's claim. The Court there said:

"The Court is presented with this question: Does

the above-mentioned provision in the lease and ex-

ercise of the right of election by Fargo to terminate

the lease prevent Brown from sharing in the con-

demnation award?"

The Court then discusses several Massachusetts cases and

stated

:

"It is apparent from what has been stated in the

Goodyear case, where there was a taking of the whole

premises as in the instant case, that where a lease
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contains a provision similar to that in the Fargo

lease and an election is made 'to terminate the lease'

the right of the lessee to share in the damages is

terminated by virtue of such election."

U. S. V. 21,815 Square Feet of Land, etc., 59 Fed.

Supp. 219, was an action to acquire the temporary use of

certain premises leased to various tenants. Each of the

leases contained the following condemnation clause:

"If the whole or any part of the demised premises

shall be taken or condemned by any competent au-

thority for any public or quasi-public use or purpose,

then, and in that event, the term of this lease shall

cease and terminate from the date when the posses-

sion of the part so taken shall be required for such

use or purpose, and without apportionment of the

award. Current rental, however, shall in any such

case be apportioned."

One tenant claimed the right to compensation for the

unexpired term of its lease, and in denying that right the

Court said, at page 221

:

"A condemnation clause similar to the one in the

instant case, together with an alteration clause al-

most exactly like the one before me, were at issue,

and the legal effect of these clauses was exhaustively

set forth in an opinion recently handed down in the

case of U. S. v. Improved Premises, known as No.

48-70 McLean Avenue in the City of Yonkers, D.C.

S. D. N. Y., 54 Fed. Sup. 469. There the Govern-

ment acquired the unexpired term of a tenant's lease

and there, as here, the tenant claimed and sought pay-
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ment for the installation of improvements for the

unexpired term of its lease and for the interruption

and impairment of its business. The McLean Avenue

case held that by the express terms of the tenant's

lease it foreclosed any right on its part of the award

and consented that upon the taking of the property

by the Government for use and occupancy its lease

ceased and terminated. This case, as far as I can

learn, has not been reviewed, but it seems to me it

has all the elements of sound reasoning and logic.

* * * The language of the condemnation clause is

in itself all embracing and I think it included the con-

demnation of any property whether the fee was taken

or only use and occupancy."

The Court further held in this decision that where a

lease was made which included a condemnation clause the

tenants knew or should have known, and are chargeable

with the knowledge, that the Government and its agencies

could and had the power to acquire use and occupancy,

both under the First War Powers Act passed July 2, 1917,

and the Second War Powers Act adopted March 27, 1942.

In the case of Strasszula Bros. Co. v. Fargo Real

Estate Trust (C. C. A. 1st), 152 F. 2d 61, the Court

held that under a condemnation clause of the lease that

the tenant was not entitled to recover. That clause pro-

vided in substance that if the premises or any part thereof

should be taken for a street or other public use, then the

lease and the term demised should be terminated at the

election of the lessor.
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U. S. V. 10,620 Square Feet, etc., 62 Fed. Supp. 115.

In this case the Government was taking the temporary

use of certain premises which were under leases to various

tenants. Each of the leases contained a condemnation

clause identical to that set forth in the case of U. S. v.

21,815 Square Feet of Land, etc., 59 Fed. Supp. 219, just

hereinbefore quoted. In discussing this clause the Court

said at page 120:

"The agreement is undoubtedly between and refer-

ferable to the status of the landlord with the tenant.

Here the landlord claims the whole award and insists

that the clause quoted conclusively determines that

question. * * "•' the Government is only required to

pay just compensation for the use and occupancy

taken. The fair rental value of that use, which is

what the General Motors case decides should be paid,

has been stipulated at $2.00 per square foot, and none

of the defendants question it. * * * Whatever

claims the tenants might have are encompassed within

that amount. The question really is, how shall

the amount be distributed as between landlord and

tenants. As between them the condemnation clause

terminates the tenancies as of January 1, 1945 [the

j
date possession was taken by the Government] and

there shall be no apportionment. The tenancies were

thus terminated as of that date and there was nothing

belonging to claimants for the Government to take.

* * * The condemnation clause cannot be limited

to a taking of the fee. It specifically refers to a

taking of the whole or part of 'demised premises.'
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The property taken was that of the landlord's. By

the agreement the claimants' interest ceased on the

taking—January 1, 1945."

U. S. V. 45,000 Square Feet of Land, etc., 62 Fed. Supp.

121, is to the same effect.

The condemnation clause in the case at bar also pro-

vides :

"In the event the State of California or the County

of Santa Barbara or any other public body shall by

condemnation acquire any additional portion of said

leased premises for highway or other public purpose,

the amount of the award in any such condemnation

suit shall belong solely to the lessors * * *."

It is submitted that under the authority of the cases here-

tofore cited that in the case at bar by virtue of this lan-

guage of the condemnation clause the award is payable

entirely to the Gawzners regardless of whether or not

the lease would be cancelled. It seems to us that it cannot

be doubted that the words *'any other public body" include

the United States of America.

In 54 Am. Jur. 521, United States, Section 2, it is

stated

:

"In one sense the United States may be defined aj

a government and consequently a body politic an(

corporate, capable of attaining the objects for whicl

it was created, by the means which are necessary foi

their attainment."
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The above statement from American Jurisprudence is a

quotation from the case of Van Brocklin v. Anderson, 117

U. S. 151, 29 L. Ed. 845. That the United States of

America is not a person or a corporation has been recently

held in the case of United States v. Cooper Corporation,

312 U. S. 600, 85 L. Ed. 1071. The United States must

necessarily then be within the definition of the terms

"any other public body." It seems inevitably to follow,

therefore, that under the remaining portion of said sen-

tence, i.e., "the amount of the award in any such con-

demnation suit shall belong solely to the lessors," that the

award in the case at bar must be paid to the defendants

Gawzner. It cannot be controverted that the purpose for

which the Government took possession of the property

was "a public purpose" or otherwise there would have

been no right to bring the action in eminent domain.

We respectfully submit that for this Court to affirm

the decision of the lower Court in reference to this con-

demnation clause it must be determined that the United

States is not a "public body" and that the condemnation

was not for a "public purpose" and that the taking of

the temporary use of the entire hotel and grounds was

not a condemnation the effect of which was "to reduce the

rentable rooms in said hotel by fifty (50) per cent," or

such a condemnation as "to preclude the subsequent use

of the beach forming part of the leased premises." We
submit that such a decision would not be justified in view

of the language of the many cases which we have hereto-

fore cited.
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The Judgment of the Court Distributing the Award
Was Erroneous.

The Judgment and Decree in Condemnation, entered

upon the stipulation of all parties, fixed the sum of

$205,000 as compensation for the taking of the use of the

property involved and the failure to restore the premises

for damage done during the occupancy of the United

States [R. 55]. This stipulation for judgment and the

judgment were made on November 26, 1946, more than

a month after the impanelment of a jury to try the main

case and during which time there had been sundry con-

tentions made, argued, and briefed and various attempts

made at settlement. The settlement with the United States

was for a lump sum. No attempt was made to break

down the amount thereof into the reasonable value of

the use of the premises or into the amount necessary for

restoration. Both amounts had been the matter of dis-

pute. By the judgment the Court retained jurisdiction

to determine the amount of the interests of the Gawzners

and Lebenbaum (the only persons interested in the award)

[R. 58].

"* * * The same as though a jury had rendered

a verdict for said sum of $205,000, without interest,

as their total award for all interests taken by the

plaintiff in this proceeding, and for full satisfaction

of all claims for damages against the United States

arising from such taking * * *."

After this Judgment was entered and the award was paid

into the Registry of the Court the matter came on for

trial as to the distribution of the award between Gawzners

and Lebenbaum. The Court denied formal motions, made

upon the grounds heretofore contended for in this brief,
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to distribute the award to Gawzners pursuant to the con-

demnation clause of the lease. It was then stipulated be-

tween the Gawzners and Lebenbaum,

''That the portion of the award made by the Judg-

ment of November 26, 1946, in the within cause, that

should be allocated to restoration, repair and replace-

ment of the property condemned, both real and per-

sonal, is the sum of $91,296" [R. 356].

This stipulation did not purport to allocate who should

receive the same but it was the agreed amount to restore

the premises to their condition as of July 10, 1944, includ-

ing all items of ordinary wear and tear that occurred

during the United States' occupancy as well as all items

of restoration for damage in excess of ordinary wear

and tear [R. 435]. As a result of this stipulation it is

apparent that upon the restoration being done the property

would be placed in the same condition it was in when the

United States took possession. (Later by further stipu-

lation this sum was paid $10,500 to Lebenbaum, and

$80,796 to Gawzners, who completed the restoration.)

Having stipulated that $205,000 was the compensation

for the taking and restoration and that the sum of $91,296

was the allocation for restoration, the necessary conse-

quence was that the sum of $113,704, the remaining bal-

ance, was the compensation for the taking of the premises

during the period of the occupancy by the United States,

including land owned exclusively by Gawzners.

Here the theory of the Gawzners and the theory of

Lebenbaum diverged. Gawzners contended, first, that they

should be paid the reasonable value of the use of the land

outside the lease. The testimony that the market value
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of the use of this land was $10,950 was undisputed.

[See testimony of Allen, R. 382 and Frishie, R. 395.]

Counsel for Lebenbaum conceded that the evidence was

true that the value of that property was $10,950 [R. 444

and 488]. The Court found the market rental value of

such areas to be $10,500. [The Court may have been

under misapprehension that the witnesses testified to a

sum of $10,500 instead of $10,950. See the Court's

Memorandum of Conclusions at R. 160 and 162.]

Gawzners contended, second, that after deducting the

value of the use of such outside land that the remaining

portion of the fund would be the reasonable market rental

value of the use of the hotel and the furniture, furnishings

and equipment thereof; that no rent or other compensation

for the use of that property during the period United

States had occupied the same had been paid; that such

remaining balance should therefore be distributed between

Gawzners, as lessors, and Lebenbaum, as lessee, by dis-

tributing to Lebenbaum the bonus or market value of the

lease, if any, and the remainder to Gawzners.

On the other hand, Lebenbaum's theory was, first, that

though conceding the Court should award Gawzners the

rental value for the use of the outside land [R. 375],

nevertheless it should be in some amount less than the

market value of such use because there was not enough

money remaining, after deduction of the agreed amount

of restoration, to pay Gawzners in full for this area and

leave enough to pay for the rest of the property [R. 444

and 488]. Second, that after payment for the area not

under lease that the remaining balance should be distrib-

uted to Lebenbaum since it was from him that the lease

was taken by the United States; and, third, that if the
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Court divided the award it should he upon a ratio between

the rental value of the property and the profits which

Lebenbaum would have made had the hotel been operated

during the occupancy by the United States [R. 463, 464]

contending that the bonus value theory was irrelevant [R.

393] and that the testimony of the witnesses Allen and

Frisbie in reference to such bonus value was irrelevant

because they failed to take into account the business op-

eration of the property by Lebenbaum [R. 424].

In support of their theory Gawzners produced the wit-

ness Allen, who qualified as an expert [R. 365-371], and

stated that he had examined the property, was familiar

with the lease in question and had examined the financial

reports during Lebenbaum's occupancy [R. 372-373] and

then stated that in his opinion the lease had no market or

bonus value [see R. 374 for the exact language of the

question, R. 377 for the witness' answer] and gave his

reasons for such opinion [R. 377-381].

Gawzners also produced the witness Frisbie, who quali-

fied as an expert [R. 386-390], and stated that he had

examined the property, was familiar with the lease in

question and had examined the financial reports during

Lebenbaum's occupancy [R. 390, 391] and then stated

that in his opinion the lease had no market or bonus value

[see R. 391 and 392 for the exact language of the ques-

tion, R. 393 for the witness' answer] and gave his reasons

for such opinion [R. 393, 394].

Lebenbaum presented no evidence of the market or

bonus value of the lease in question. The witness Pette-

grew, produced by Lebenbaum, was not questioned about

nor did he testify to the market value of the lease in

question [R. 443]. Pettegrew qualified as an accountant
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[R. 425, 426] and identified Lebenbaum's Exhibit A
[R. 426], the profit and loss report which was received

in evidence over the objection of Gawzners [R. 432].

Counsel for Lebenbaum then stated that he had no fur-

ther testimony to offer and was not going to put on any

experts as to value [R. 434].

It is respectfully submitted that the Court was per-

suaded to these erroneous theories advanced by Leben-

baum. The Court not only received said Exhibit A in

evidence, but some months later in stating that he desired

further evidence in the case made the following com-

ments [R. 438]

:

"I believe it is true that both the lessor and lessee

have an interest in the property. What that interest

was worth to each of them and what figure would

have influenced them to consent to a sub-lease, * * *

would have been determined by them, I believe, in

this manner;

*'I believe that the Gawzners would have demanded

that they receive from the new tenant the rent to

which they were entitled under the lease * * *

*'Mr. Lebenbaum in also fixing the figure for which

he would sublet the property, sublease the property,

would take into consideration how much he had earned

in this enterprise and how much he was likely to earn

before naming a figure. I am not stating that in

a condemnation case the profits likely to accrue can

be recovered from the condemnor, hut it is my belief

that such profits shoidd be considered, both by the

seller and the buyer in arriving at a market value

of the property involved." (Italics ours.)
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(This method of vahiation is specifically disapproved

by United States v. 26,699 Acres of Land, etc., 174 F.

2d 367, hereinafter discussed.)

During the same discussion the Court also stated [R.

443] :,

"I should like to have evidence presented by a

witness who would place himself in the position of

a prospective buyer on July 10, 1944, one who would

take the figures for the previous six months operation

and try to arrive at similar figures for the period

during which the property was to be subleased, to

wit, the period named in the Third Amended Com-

plaint."

And further stated that he desired each side to produce

testimony as to the value of the lease taking into consid-

eration the profits that would have been made by the lessee

during the period of the United States' occupancy [R.

445].

Counsel for Gawzners respectfully declined to produce

such testimony [R. 446]. Lebenbaum again produced

witness Pettegrew, who presented a statement with respect

to the Miramar Hotel [Lebenbaum's Exhibit B] and stated

[R. 449]

:

"The report consists of an estimated profit and loss

statement for the year ending July 10, 1945. It

further shows a division of income as between the

landlord and tenant. * * * There is a profit and

loss statement. * * * jn arriving at my con-

clusions in preparing this report I placed myself
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back on July 10, 1944, and estimated or projected

forward the operation for one year. This was done

on the basis of past results both in the Miramar

Hotel and similar hotels in Santa Barbara and other

resorts in California and by the use of trends that

were in vogue or were existing at that time."

Gawzners objected to the introduction of said report on

the grounds set forth in Specification of Error No. 14.

The witness Pettegrew was cross-examined in detail in

reference to said report for the purpose of establishing

that the same was conjectural and speculative and it is

respectfully submitted that such cross-examination so

estabHshed [R. 451-473]. In the course of said examina-

tion the witness conceded that said Exhibit B was merely

a hypothesis [R. 461], that it was speculative [R. 468]

and that upon the assumed operations set forth in said

Exhibit B the rental that would be paid to the landlord

(Gawzners) for one year would be $91,684.02 and for

the 227^ months that the United States was in occupancy

the rental would have been $173,112.80, and that under

the terms of the lease a prospective purchaser would have

to have paid that rental if he had done the assumed amount

of business whether or not he made a cent from the opera-

tions [R. 472]. The exhibit shows that for the estimated

year of July 10, 1944 to July 10, 1945, the tenant's profits

would have been $84,469.93 or that the ratio between the

rental and the profits of the tenant would be—rent 52.04%,

tenant's profits 47.96%. In discussing the report, Exhibit
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B, the following statements took place between the Court

and Mr. Hearn, counsel for Lebenbaum [R. 462] :

"The Court: Then, T understand the witness is

testifying as to a figure which might be used as a

profit that a well-informed buyer might anticipate he

could make out of the hotel during this operation,

under lease, for a period of one or two years from

the taking?

Mr. Hearn: Yes, your Honor. That is what I

understood was your Honor's suggestion."

[R. 463] "The Court: You were attempting to

effect a division of the moneys available, based on the

profits which might have been anticipated?

Mr. Hearn : Yes; that is true, your Honor.

The Court: / believe that is the same thing I had

in mind * * *_ (Italics ours.)

Mr. Hearn: It is not an attempt, if your Honor

please, to recover profits as such at all. It is an

attempt to recover value, taking into account prospec-

tive profits, for the purpose of determining value.

We are not trying to recover profits, certainly.

The Court: You are trying to apportion this

money according to the formula worked out by this

exhibit?

Mr. Hearn: That is right."

The Court again stated [R. 486] :

"The Court: I think counsel are aware of the

fact that the Court is trying to divide the remainder

of this money that is available in an equitable man-

ner, as nearly as possible according to what each
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would have received had the hotel been operated dur-

ing those years under the lease. That is my ultimate

aim. I know that is contrary to your theory, Mr.

Burrill.

Mr. Burrill: Yes, your Honor. I concede that it

is.

The Court: How does that appeal to you, Mr.

Hearn ?

Mr. Hearn: If your Honor please, I will be frank

to say that, if we could arrive at such a conclusion

in this case and if, by that means, we could further

arrive at a final judgment, and I mean a non-appeal-

able judgment, then that would be quite satisfactory

to me, but, if it does not so result, then I will reserve

all rights of appeal on the theory that I have hereto-

fore previously expressed" [R. 487].

That counsel for Lebenbaum was doubtful of the validity

of a judgment based upon such division is further clearly

established by his very frank statement [R. 487]

:

"* * * I am very much afraid of an appeal by

the defendants Gawzner from any judgment arrived

at, based on testimony such as that which Mr. Pette-

grew has given. And I, frankly, would have my

serious doubts of the vahdity of such a judg-

ment * * *."

We have gone to this length to clearly demonstrate the

alleged errors of the Court and particularly to demonstrate

that the District Court must have arrived at its decision

based upon this erroneous testimony. It is not possible
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from the Findings or the evidence, to ascertain with

exactitude how the Court reached its ultimate decision.

If the Court allowed to Gawzners the full market rental

value of the use of the lands not covered by the lease,

namely, in the amount of $10,500 [Findings 23 and 24,

R. 232], the award to Gawzners for the taking of the

hotel premises would be the sum of $58,844 ($69,344

minus $10,500) for the entire term of the taking by the

United States, i.e., 227^ months. This in spite of the

evidence that during the six months occupancy of Leben-

baum under the lease during the slack season [R. 477],

he had paid Gawzners an average of $5000 per month

[R. 434]. It is seen that the Court allowed Gawzners

for the 227^ months less than in all probability Gawzner

would have received for one year of the operation of the

hotel. In fact by the computations of Mr. Pettegrew in

Exhibit B a tenant would have paid Gawzners $91,684.02

rental per year or the sum of $173,112.80 for the 22^

months. Our inability to determine how the Court made

its award was apparently shared by counsel for Leben-

baum in excusing himself, in a letter to the Court, from

submitting a proposed set of findings of fact and conclu-

sions of law [R. 188] :

"* * * J fiYi^ myself unable at this time to pre-

pare a complete set of findings and conclusions for

the reason that I am unable to devise any factual

basis from which a calculation can be made resulting

in the precise figures of the division of the award

made by Your Honor."
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The Bonus Value Is the Proper Measure of the

Lessee's Interest In the Award.

It is respectfully submitted that it is the fundamental

and uniform law that in a condemnation proceeding a

tenant recovers the market or bonus value of his lease,

namely, the amount equal to the excess of the rental value

over the rent reserved. This rule is particularly pertinent

where the lessee has not paid the landlord any rent during

the period condemned as in the case at bar.

In United States v. Petty Motors Company, 327 U. S.

372, 66 S. Ct. 596, 90 L. Ed. 729. the United States

Supreme Court very clearly points out that it is the bonus

value only which the tenant is to receive. In that case

the government had settled directly with the landlord (p.

374: p. 732 L. Ed.). In the last paragraph of the majori-

ty opinion, the Court states the measuring rod for the

value of the tenant's share in these words

:

"The measure of damages is the difference be-

tween the value of the use and occupancy of the

leasehold for the remainder of the tenant's term,

* "^ * less the agreed rent which the tenant would

pay for such use and occupancy."

We do not conceive that any different rule should apply

in the case at bar where the entire compensation for the

use of the premises has been paid into the Registry of the

court pursuant to the Decree in Condemnation and the

Court has retained jurisdiction to divide that award be-

tween the landlord and the tenant. In the case at bar if

the rental payable by Lebenbaum to Gawzners had been

a flat sum of so many dollars per month, it would be

readily conceded, we believe, that after determining the

amount of restoration the remainder of the compensation

recovered from the United States would have been payable
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first to Gawzners in the amount of such rent reserved by

the lease, and the remainder, if any, to Lebenbaum as the

bonus value of his lease. We submit that the rule of law-

is not changed because we have a percentage lease in the

case at bar. The question still remains, were the per-

centages called for by the lease the fair market value of

the rental of said premises? If the percentages called for

by the lease were equal to the fair market rental value of

the use of the premises, then there was no bonus value in

the lease. The United States is required by law to pay

nothing more than the market value or fair rental value

for the use of the premises.

The same rule of law is announced in John Hancock

Mutual Life Insurance Company v. U. S. (1946 C. C. A.

1st), 155 F. 2d 977. In that case the government con-

demned the temporary use of certain space in an ofifice

building. The Insurance Company occupied certain offices

therein under a five year lease, which began prior to and

ended after the government's occupancy. The District

Court instructed the jury it could award damages to the

tenant only if the fair market rental of the premises in

question exceeded the rent reserved under the lease. The

jury found that the tenant was not entitled to damages.

The tenant appealed on the ground that it was entitled

to the fair rental value undiminished by the rent it was

obligated to pay under the lease. The Circuit Court, in

affirming the lower Court, stated there was no evidence

introduced to show whether the tenant was under con-

tinuing obligation to pay the rent but a footnote to the

decision (p. 978) indicated that by arrangement between

the United States and the owner the tenant was relieved of

his obligation to pay rent. The Court said at page 978:

'Tf, after a condemnation, a lessee remains under

obligation to pay rent, it is entitled to damages equal
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to the fair rental value of the leased premises. If

the lessee is no longer under such obligation, then

it is entitled only to the difference between the fair

rental value and the rent stipulated in the lease. In

harmony with this is the rule of damages laid down

by the Supreme Court in United States v. Petty

Motor Company, 66 S. Ct. 596, 601. There the

Court said: 'The measure of damages is the differ-

ence between the value of the use and occupancy of

the leasehold for the remainder of the tenant's term

* * * less the agreed rent which the tenant would

pay for such use and occupancy.'

"United States v. General Motors Corporation,

1945, 323 U. S. Z7Z, 65 S. Ct. 357, 89 L. Ed. 311,

156 A. L. R., 390 cited by appellant is not in point.

In that case the tenant was under a continuing obli-

gation to pay rent and hence was entitled to the fair

rental value undiminished by the rental under the

lease."

In the case at bar it was proved beyond question that

Gawzners have not received rental or other compensation

while the United States occupied the premises and in par-

ticular that Lebenbaum did not pay such rent [R. 422,

423].

The same rule of law was approved in Galvin v. South-

em Hotel Corporation (1947 C. C. A. 4th), 164 F. 2d

791. The temporary use of hotel premises was taken by

the government. A Judgment in Condemnation was en-

tered pursuant to agreement of the landlord and tenant,

on the one hand, and the government, on the other hand,

both for the use of the premises and in a separate amount

for restoration. The District Court distributed the resto-

ration fund to the landlord and divided the remainder be-

tween the landlord and tenant. The Circuit Court ap-

proved such action.
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In many respects this Galvin case is strikingly similar

to the case at bar. In addition to the method of settle-

ment with the Government the lower Court retained juris-

diction to divide the award between the landlord and

tenant as was done in the case at bar. The lease in that

case was on a percentage basis of gross receipts of the

tenant with a minimum guarantee. This is again in ac-

cord with the facts in this case. However, the lease in

that case was made many years before the Government's

occupancy so that the rental value at the time of taking

was greatly in excess of the rent named in the lease and

in that respect the facts differ from the case at bar. In

that case the tenant first contended that the landlord

should receive nothing more than the minimum rental

specified in the lease and in the second place that if he

was given anything more than the minimum rental it

should bear a ratio to the lessee's earnings. This is

similar to Lebenbaum's contentions in the case at bar.

The Circuit Court disapproved of these contentions say-

ing, at page 793:

"Nor do we think it would be equitable, as the

lessee contends, to relate the distribution of the money
to the profits which, * * * j^g would have made
if he had remained in business in 1944 and 1945.
* -t * 'pj-ig complete answer to the contention,

however, is that the additional rental pavable to the

lessor [the percentage rental] under the lease was
not based upon profits to be gained by the lessee but
on a percentage of his gross receipts. * * * "

In the case at bar the percentage rental due to Gawzners

was based upon a percentage of the gross business done

and had no bearing upon the profits of the lessee [R. 281].

We submit the foregoing cases conclusively established

that in the case at bar the Court departed from the proper

measure of Lebenbaum's share in the award for the use

of the premises.



The Court Erred in Admitting Evidence of Loss

of Profits.

As we have heretofore seen the only testimony offered

by Lebenbaum to support his contentions that he was en-

titled to a share of the compensation paid for the use of

the premises was the introduction of his profit and loss

statement for the six months prior to occupancy by the

United States, being- Lebenbaum's Exhibit A, and the

introduction of Exhibit B, the hypothetical profit and loss

statement prepared by the witness Pettegrew. Seasonable

objections were made to the introduction of both of these

exhibits (See Specifications of Error 13 and 14). We
respectfully contend that the admission of these docu-

ments in evidence was error and contrary to the uniform

and well-settled rules of law.

18 Am. Jur. 899, Eminent Domain, 259:

"It generally has been assumed that injury to a

business is not an appropriation of property for

which compensation must be made. * * * Ac-

cordingly, it may be stated as a general rule that

injury to business or loss of profits, * >k * js not

to be considered as an element of damages in eminent

domain proceedings * * * "

Annotated cases 1918 B, page 878 (Note)

:

"No damages can be recovered for the good will of

a business interfered with by the taking of property

under the right of eminent domain (citing cases)"

and again at page 879 of the same volume

:

"It is generally held that speculative or future

profits of a business are not such elements of damage
as may be considered in ascertaining the value of

property taken under the power of eminent domain

(citing cases)."



-41—

Joslin Manufacturing Co. v. Provideme, 262 U. S. 668,

67 L. Ed. 1167, 43 S. Ct. 684:

"Injury to a business carried on upon lands taken

for public use, it is generally held, does not constitute

an element of just compensation. (Citing Cases)"

Mitchell V. United States, 267 U. S. 341, 69 L. Ed. 644,

45 S.Ct. 293:

"The settled rules of law, however, preclude his

considering in that determination consequential dam-

ages for losses to their business, or for its destruc-

tion. (Citing cases) No recovery therefor can be

^ had now as for a taking of the business. There is no
"^

finding as a fact that the government took the busi-

ness, or that what it did was intended as a taking. If

the business was destroyed, the destruction was an

unintended incident of the taking of land."

This general rule of law has been carried into a situ-

ation where only a temporary use is taken or leased

premises. In United States v. General Motors, 323 U. S.

373, 65 S. Ct. 357, 89 L. Ed. 311, 156 A. L. R. 390, the

court specified certain elements that might be taken into

consideration in fixing the market value that the long term

tenant would charge the government as the temporary

occupier of the premises and then stated:

"Proof of such costs as affecting market value is

to be distinguished from proof of value peculiar to

the respondent, or the value of good will or of injury

to the business of the respondent which, in this case,

as in the case of the condemnation of a fee, must be

excluded from the reckoning."



The rule is again approved by the United States Su-

preme Court in United States v. Petty Motors Company,

supra, where the Court said at page 377 (p. 734, L. Ed.)

:

"Since 'market value' does not fluctuate with the

needs of the condemnor or condemnee but with gen-

eral demand for the property, evidence of loss of

profits, damage to good will, the expense of reloca-

tion and other such consequential losses are refused

in federal condemnation proceedings. (Citing cases)"

Counsel for Lebenbaum in offering said Exhibits A
and B denied that he was attempting to recover profits

as such [R. 463] :

"Mr. Hearn: It is not an attempt, if your Honor

please, to recover profits as such at all. It is an at-

tempt to recover value, taking into account prospec-

tive profits, for the purpose of determining value.

We are not trying to recover profits, certainly."

It is respectfully submitted that this contention of

counsel is but a play upon words when the only evidence

were such exhibits. No evidence was offered by Leben-

baum as to the market value of the lease. Pettegrew was

not qualified as such an expert and objection was made

by Gawzners to any testimony along that line [R. 462].

We submit that to offer only evidence of past and pros-

pective profits and yet to deny that there was an attempt

to recover profits is an absurdity. Even to admit such

testimony as a basis for determining market value is error.

That the District Court adopted these past and prospective

profits as a basis for its decision or at least considered

them is inherent in the decision. Otherwise there would

be absolutely no evidence in the record to support a judg-

ment in favor of Lebenbaum. In fact the sole competent



evidence is that there was no bonus value in the lease

(testimony of Allen and Frisbie).

The consideration of past and prospective profits in

fixing an award for a lessee's interest that has been con-

demned has been specifically disapproved. In United

States V. 26,699 Acres of Land, etc. (1949 C. C. A. 5th)

174 F. 2d 367, the government was condemning certain

property subject to a leasehold. In that case evidence as

to anticipated profits of the lessee was permitted by the

lower Court, over objection, and the Court instructed the

jury:

"Gentlemen, you would not be authorized to allow

anticipated profits as such, but you may take such

proof as there may be into consideration in determin-

ing the value of the unexpired leasehold at the time

the property was taken by the government."

The Circuit Court held that such procedure upon the

part of the District Court was error and said:

"In the condemnation proceedings the United

States did not take ^ * * the business of ap-

pellees, nor the services of those skilled in that busi-

ness, and the Government should not be required to

pay for the business experience, skill, and services,

* * * of the owners when same were in no wise

acquired by the condemnation proceeding. There is

no obligation to pay more than such part of the fair

market value of the leasehold as exceeds the annual

rental."

"The trial Judge deviated from the true measure

of compensation—fair market value of the leasehold,

if any, over and above the rental charge—and ad-

mitted testimony as to anticipated profits, and in-

formed the jury that they could take into considera-
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tion such profits for the purpose of determining the

value of the unexpired lease.

"The fair market value of the unexpired portion

of appellee's lease in excess, if any, of the rental

charged, must be ascertained. * * * "

Incidentally, in this case the Circuit Court held that it

would have been more appropriate if both the claims of

the lessor and lessee had been adjudicated in the same

trial. In other words, the Circuit Court there approved

the procedure adopted in the case at bar and said that the

lower Court should likewise have determined whether or

not the lease had been cancelled by action of the parties.

In this connection the Circuit Court said:

"If the lease was cancelled by appellees [lessees],

no recovery ought to be had by them, or, if the lease

was merely suspended because of the pendency of the

condemnation proceedings, any damages to Appellees

must be diminished by the annual rent which they

were relieved from paying, if any."

Again we submit the cases just cited conclusively estab-

lish the error of the trial court in admitting evidence of

past and prospective profits. This is true whether those

profits are the direct basis of the award or whether the

evidence is submitted in an attempt to recover value taking

into account those prospective profits as counsel for

Lebenbaum contended when urging the admission of the

evidence. We submit that the cases above cited support

each and every one of the grounds of Specifications of

Error 4, c, d, e, f, g, and h; 11, 12, 13, 14 and 15.
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The Court Misinterpreted the Stipulation for

Restoration.

As heretofore stated during the course of the trial

between Gawzners and Lebenbaum the parties stipulated

as follows:

"It is stipulated that the portion of the award made
by the Judgment of November 26, 1946, in the within

cause, that should be allocated to restoration, repair

and replacement of the property condemned, both real

and personal, is the sum of $91,296" [R. 356]

and it was further stipulated that said sum would restore

the premises to their condition as of July 10, 1944, in-

cluding all items of ordinary wear and tear that occurred

during the Government's occupancy as well as all items

of restoration for damage done during the Government's

possession in excess of ordinary wear and tear [R. 435].

This is the only evidence in the record in reference to such

restoration except the details of the amount making up

said sum of $91,296 [R. 358-362]. In spite of these facts

the Court found [Finding 22 R. 231] that the sum of

$113,704 (the sum remaining after deducting the amount

of $91,296) did not represent the compensation paid for

the use of the premises for the reason that the total sum

of $205,000 had been depleted by the amount for restora-

tion to an extent greater than that contemplated by the

Stipulation for Judgment for the sum of $205,000. In

that same Finding the Court admits that there is no evi-

dence by which he can find the amount of such depletion.

We respectfully submit that there was no evidence that

the sum of $91,296 was not the actual amount necessary

for such restoration to place the premises in the con-

dition at the date of the taking by the government. It

will be recalled that under the terms of the lease Leben-
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baum was required to maintain the premises in the condi-

tion in which they were at the time he leased the same

[Paragraph Seven of the Lease, R. 287-288].

We submit that the Court erred in holding in Finding

17 [R. 227] that there was no evidence as to whether or

not a portion of the fund remaining for division after the

allocation of $91,296 for restoration was to include com-

pensation for the time necessary for restoration; and that

the Court erred in holding in Finding 18 [R. 228] that

there was no evidence whereby the Court could make a

finding as to excess wear and tear or excess costs of

restoration; and that the Court erred in holding in Find-

ing 19 [R. 228] that no evidence was introduced as to the

portion of the funds allocated to restoration which were

properly chargeable to Gawzners or Lebenbaum. The

Stipulation of the Parties as to the disposition of the

restoration fund, i.e., the sum of $91,296, after providing

that $10,500 should be paid to Lebenbaum and $80,796

be paid to Gawzners subsequently provides [R. 100 and

101] that upon the payment of those funds out of the

Registry of the Court both Lebenbaum and Gawzners

"shall waive any further contentions in the above

entitled action in reference to said sum of $91,296

allocated to the restoration, repair and replacement

of the property condemned, both real and personal,

* * *. Upon the payment of the funds out of

the Registry of the Court to the parties hereto, as

provided by this stipulation, this stipulation shall be

conclusive between the parties hereto as to their

rights to that portion of the award made in the above

entitled action allocated pursuant to stipulation of
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the parties hereto to the restoration, repair and

replacement of the property condemned in said action,

both real and personal, to wit, to that portion of the

award in the sum of $91,296 * * *."

It is submitted that the Court in making the Findings

above set forth misinterpreted the plain language of that

stipulation and that there is no testimony in the record

to support such findings.

It is submitted that the Court erred in holding in Find-

ing 19 [R. 229] that as to some items restoration was

made to an extent beyond that necessary to restore the

same to the condition as of the beginning of the lease and,

therefore, not properly chargeable to restoration or dam-

age caused by the United States. There is no evidence to

support such Finding. The Finding is contrary to the

express stipulation of the parties determining that the

sum of $91,296 was the proper amount to be allocated

to restoration.

The Court erred in holding in Finding 19 [R. 230] that

there was no evidence from which the Court could make

a finding as to what portion of the fund was used or should

have been used to restore the premises not covered by

the lease. It is respectfully contended that this finding

is in the face of the stipulation of the parties in reference

to the distribution of the restoration fund whereby the

same was to be conclusive on the parties.

The foregoing points are set forth in Specifications of

Error 5, 6, 7, 8, 9 and 10.
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The Court Erred in Refusing Gawzners Permission to

File Paragraphs IV, V, XX and XXI of their

Cross-Complaint and Exhibit B Attached Thereto.

It is conceded that if this Court awards the entire

compensation to Gawzners under the contentions hereto-

fore advanced, then the error here complained of would

be moot. However, if the cause is remanded for a re-

trial, it is respectfully submitted that the error here com-

plained of would be material and that the issues set forth

in said Paragraphs IV, V, XX, and XXI of the Cross-

Complaint [R. 78 and 79] should be tried in such proceed-

ing and that the parties should not be relegated to some

other tribunal to determine these issues. That it is proper

to determine whether or not the lease has been cancelled by

events occurring subsequent to the return of possession of

the premises by the United States has been established

by the case of Galvin v. Southern Hotel Corporation,

supra. In that action the Court held that it was proper

for the District Court to declare a cancellation of the

lease for failure of the tenant to comply with the cove-

nants of the lease, subsequent to the return of possession

of the premises by the United States.

Conclusion.

We respectfully submit that this Court should upon the

record before it reverse the Judgment of the District Court

and direct that Court to enter Judgment cancelling the

lease and for defendants Paul Gawzner and Irene Gawzner

for the entire amount remaining on deposit in the Registry



of the Court, namely, the sum of $110,437.75 (being the

remainder of the award of $113,704 less the sum of

$1594,02 withdrawn from the Registry by the defendants

Gawzners and less the sum of $1672.23 paid Lebenbaum

directly by the United States) and directing the Clerk to

pay the same to them. The record before this Court would

authorize such procedure, first, upon the provisions of the

Condemnation clause of the lease and, second, uix)n the

tacitly conceded point that without a consideration of

profits Lebenbaum could claim no market or bonus value

to the lease in question.

Respectfully submitted,

Hill, Morgan & Farrer,

Stanley S. Burrill,

By Stanley S. Burrill^

Attorneys for Appellants and Cross-Appellees.
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Opinion Below.

There are three opinions by the District Court. The

first was by the late Judge Harry A. Hollzer, dated June

30, 1945, in which he held, on pre-trial, that the taking

of a portion of appellant, Lebenbaum's lease did not ter-

minate the lease, or said appellant's right to compensation

for such taking, under paragraph Ten of said lease. This

opinion is reported in 61 Fed. Supp. 268. The second was

by Judge Jacob Weinberger [R. 13] and is unreported.

The third is likewise by Judge Weinberger [R. 105] and
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is unreported. The findings of fact and conclusions of

law appear in the record at pages 214-236.

Jurisdiction.

This suit was originally brought by the United States

of America under the Act of Congress approved August

18, 1890 (26 Stat. 316) as amended by the Act of Con-

gress approved July 2, 1917 (40 Stat. 241), as amended by

the Act of Congress approved April 11, 1918 (40 Stat 518;

50 U. S. C, Sec. 171), as amended by the Act of Congress

approved March 27, 1942 (56 Stat. 176), commonly

known as the Second War Powers Act. Jurisdiction was

thereby vested in the District Court to fix and determine

what interests were taken, from whom they were taken,

the amount of the just compensation to be paid for such

taking and to whom such compensation should be paid.

For the reasons stated in the Argument, infra, pp. 49-55,

it is believed that the District Court had no jurisdiction to

adjust equities between appellant Lebenbaum and appel-

lants Gawzner, or to determine their rights and liabilities

inter se under the lease or to fix and award rent under the

lease to Gawzners, where no portion of Gawzners' rights

in such lease were taken by plaintiff and only Lebenbaum's

rights were taken.

The judgment from which this appeal was taken was

entered April 15, 1949 [R. 237]; appellant's Notice of

Appeal was filed May 16, 1949 [May 15, 1949 being a

Sunday; R. 247]. The jurisdiction of this Court is in-

voked under Title 28 U. S. C, Section 1291.
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Statutes Involved.

The Act of August 18, 1890 (26 Stat. 315) as amended.

The Second War Powers Act (56 Stat. 176; 50 U. S.

C. Appendix, Sec. 632).

The Military Appropriation Act. approved June 28,

1944 (58 Stat. 573).

The Fifth Amendment to the Federal Constitution.

Pertinent excerpts from each appear in Appendix i.

Succinct Statement of Case.

This is a succinct statement of the case without tran-

script reference. Transcript references are contained in

the extended statement which follows:

The United States condemned the temporary occupancy

and use of approximately 21 acres of land in Santa Bar-

bara, California, the major portion of which was under

a lease for hotel purposes from appellants Gawzner to

appellant Lebenbaum, and a small portion of which was

outside the leased area. The Government took a term of

22% months, commencing on July 10, 1944 and ending

July 1, 1946.

At the date of the taking Lebenbaum's lease ran until

December 31, 1948, and he had an option for a 5-year

renewal, so that, as to the leased area, the Government

was a "short term occupier of a portion of a long term

lease." Possession of both portions of the property was

taken under the Second War Powers Act and zvithont

Court order. There was no Declaration of Taking but,

with the consent of appellants, the Government made a

number of deposits of estimated compensation into the

registry of the Court. At the date when possession was



taken Lebenbaum was in possession of the leased area and

Gawzners were in possession of the unleased areas.

The Government and all three appellants stipulated in

writing, fixing- the total obligation of the Government, for

rent and for restoration, in the sum of $205,000 and pur-

suant thereto a judgment was entered for said sum and

which provided that such sum was the just compensation

to be paid by the Government and that if called and sworn,

competent witnesses would so testify. The Government

deposited the deficiency over and above its previous de-

posits and the appellants filed satisfactions as to it. There-

after, and prior to the entry of the judgment which is here

appealed from, all three appellants, by stipulation, fixed

the amount of the compensation for restoration and repair

in the sum of $91,296 and, pursuant to the stipulation, the

Court caused said sum to be disbursed to them out of the

sums in the registry. This left the sum of $113,704 as

the agreed compensation for rental for the leased and un-

leased areas.

Gawzners claimed this entire sum upon the ground that

the lease was terminated by this suit and their notice to

Lebenbaum under paragraph Ten of the lease. Leben-

baum claimed all of this sum, excepting such amount as

should be fixed and allowed as rental for the use and oc-

cupancy of the unleased area for such period of 22%
months. The Court rejected both claims, held that para-

graph Ten of the lease did not apply to this suit and that

the lease remained effective for all purposes, but further

held that it had jurisdiction to do equity as between the

parties and that equity would require a consideration of

what each party might have obtained under the lease had

the Government not condemned temporary occupancy of

it. He, therefore, proceeded to hear evidence as to the

market rental value of the unleased area and as to what
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the parties might have obtained by way of income under

the lease if the Government had not seized a portion there-

of and, upon such basis, refused to separately fix and de-

termine the portion of the award which represented rental

to Gawzners for the use and occupancy of the unleased

area and allocated the remaining funds in the registry

on a basis of approximately 52% to Gawzners and 48%

to Lebenbaum. All defendants have appealed.

Extended Statement.

This case originated as an eminent domain taking under

the Second War Powers Act of an estate in certain real

and personal property located in the City of Santa Bar-

bara, California, for a term of years beginning July 10,

1944 and ending June 30, 1945, and extendable for yearly

periods thereafter, during the existing national emergency,

at the Government's election. The property taken con-

sisted of lands and improvements owned in fee by appel-

lants Gawzners, the major portion of which was improved

and being operated as a hotel known as the ''Mirmar

Hotel." This major portion had been leased in writing

[R. 275] by appellants Gawzner to appellant Lebenbaum

for a term of years beginning December 15, 1943, and

ending December 31, 1948. Possession was taken of this

portion of the premises without Court order under the

authorization contained in the Second War Powers Act

[R. 261] and from appellant, Lebenbaum, who was then

in actual possession thereof under said lease [R. 5, 15]

and was then actively engaged in managing and operating

the hotel after having advanced and expended some $20,-

000 to rehabilitate, redecorate and refurnish the premises

[F. 12; R. 226]. This will hereafter be called the leased

area.



The portions taken which were not included in the

Lebenbaum lease were taken without Court order from

appellants Gawzners. Both Gawzner and his wife and

Lebenbaum were named in the original complaint and all

subsequent amendments, as apparent owners of, or claim-

ants to, some interest in the property taken [F. 2; R. 216].

This will hereafter be called the unleased area.

The Gawzners filed an answer to the complaint alleging

sole ownership, admitting that Lebenbaum had a lease

covering the leased area but alleging that under paragraph

Ten of the lease [R. 291] and pursuant to a 30-day writ-

ten notice served by them upon Lebenbaum [R. 305],

such leasehold rights had terminated and claiming the

total compensation for the taking [R. 72].

Lebenbaum filed an answer to the complaint, alleging

the existence of the lease from the Gawzners, that the

lease was in effect and he, Lebenbaum, was in possession

at the date the Government took possession of the leased

premises, that the lease had not been terminated and that

he, alone, was entitled to the full compensation for the

taking of the leased area [R. 87; 263, par. 12].

While the record w^as in such stage, the Government

elected to extend its term to June 30, 1946 [R. 262, par.

6].

A pre-trial hearing was had before the late District

Judge Harry A. Hollzer, as to the issue thus presented

and he rendered a decision which is reported in 61 Fed,

Supp. 268. He held that paragraph Ten of the lease was

not intended to apply to this type of condemnation pro-

ceeding and that the lease remained in effect with Leben-

baum bound to the Gawzners as if no taking had occurred

and that the compensation for the leased area was payable

to Lebenbaum [R. 114].



—7—
Shortly thereafter Judge Hollzcr died, the Government

amended its Complaint and the cause was transferred to

Judge Weinberger. In pleadings to the amended com-

plaint the appellants Gawzners and appellant Lebenbaum

raised the same issues, each claiming all of the compensa-

tion for the leased area and Lebenbaum filed a motion to

exclude the Gawzners from participation in the fixing

of compensation for such area [R. 6] and a motion that

the Government be directed to return possession thereof

to him [R. 4]. The Gawzners opposed both motions

[R. 9, 262]. This resulted in a new pre-trial hearing and

Judge Weinberger filed a written memo of his conclusions

on April 30, 1946 [R. 13]. He agreed with Judge Hollzer

that the lease had not been terminated but remained in

full force and efifect [R. 16]. He then ordered the prem-

ises covered by the lease returned by the United States

to the possession of Lebenbaum [R. 16] and denied the

Lebenbaum motion to exclude the Gawzners [R. 17].

The United States entered into a separate stipulation

with Lebenbaum as to surrender of possession of the

portion taken covered by this lease [R. 20] and he accepted

and receipted for possession on June 17, 1946 [R. 28].

The Government entered into a separate stipulation with

the Gawzners as to redelivery of possession of the portion

taken which was not in the Lebenbaum lease [R. 23]

and they receipted for possession thereof on July 10, 1946

[R. 35].

On October 23, 1946, the Government filed its Third

Amended Complaint which fixed the total term of its tak-

ing as commencing on July 10, 1944 and ending June 1,

1946 [R. 36]. Lebenbaum had filed an answer to the

Government's Second Amended Complaint on November

6, 1945 [R. 87] and it was stipulated that it would serve



as answer to the Third Amended Complaint [R. 263, par.

12].

The Gawzners filed an answer to the Third Amended

Complaint [R. 72].

During the course of the proceedings and upon its appli-

cation and the stipulation of appellants Gawzners and

Lebenbaum, the United States had made three deposits

into the registry of the Court totaling $73,693.55 [R.

264].

On April 18, 1945, the sum of $1,594.02 was paid to

the Gawzners (for taxes) to be credited upon any award

received by them [R. 264].

On November 26, 1946, the Government and all of the

appellants stipulated as to the compensation to be paid by

the Government [R. 45] and a judgment was entered

pursuant thereto [R. 53]. Following this the Government

paid the balance of the adjudged compensation into Court

[R. 265] and thereby became eliminated from this cause

[R. 410].

Said stipulation [R. 45] and judgment [R. 53] each

provided

:

(b) That the sum of $205,000, without interest,

except as hereinafter provided, is the fair, just, and

adequate compensation to be paid by plaintiff in full

settlement and satisfaction of its obligation for the

taking of such interest or estate as set forth in sub-

paragraph (a) above, together with all compensation

to be paid as damages arising out of any failure or

default upon the part of plaintiff in performance of

its obligation to restore such premises and real and
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personal property so taken by it to the same condition

as it was when it was received by the plaintiff from

the defendants, reasonable and ordinary wear and

tear excepted, including compensation for the time

estimated to be required for the completion of such

restoration

;

It is the contention of appellant Lebenbaum that the

parties (Lebenbaum and Gawzners) thereby departed

from the rule of just compensation fixed by the Fifth

Amendment and fixed the compensation by contract; that

they are bound thereby and the measure of the Fifth

Amendment no longer governs this case. (Albrecht v.

U. S., 91 L. Ed. 532, 538, 329 U. S. 599, 603; United

States V. Lands, 53 Fed. Supp. 884, 885.)

Following further arguments and a partial trial, appel-

lants Lebenbaum and Gawzners entered into a stipulation

[R. 98] fixing the amount of the agreed award to be

allotted to each of them as the portion of the award cover-

ing restoration damages and payment was ordered and

made in accordance therewith [R. 103].

It is the contention of appellant Lebenbaum that the

moneys remaining in the registry represented the rental

for unleased area and for the leased area. That having

held that the lease remained in full force and effect and

that he, Lebenbaum, continued liable to the Gawzners for

rent under his lease, the trial court was required to fix

as an award to the Gawzners that portion of the agreed

rent for the unleased area and to award the balance in the

registry to Lebenbaum as the agreed rental for the leased

area. That the trial court had no general, equitable or

legal jurisdiction which was invoked by these proceedings,

to adjudge and enforce payment of rental to Gawzners

by Lebenbaum under the lease, or to disburse such contract
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rental out of that portion of the fund remaining in the

registry which represented the agreed rental value of the

leased area and that this was particularly true where

Gawzners had no interest in or lien upon such agreed

rental for the leased area and they had continuously re-

fused to accept or receive rent from him [R. 226]. Ap-

pellant Lebenbaum also contends that, if the trial court

did have jurisdiction to adjudge and enforce payment of

rental from Lebenbaum to Gawzners (under the lease)

and out of the fund on deposit, paragraph Three of the

lease required the Court to fix the rental in the guaran-

teed minimum of $1500 per month.

The trial court overruled these contentions of appellant

Lebenbaum and held that, since both parties had appeared

and invoked its jurisdiction by claiming to be entitled to

the compensation, it could retain and that it had retained,

jurisdiction to adjust and enforce the equities and legal

rights of the parties under the lease and it proceeded to

do so.

In the ensuing trial testimony was offered by Gawzners

through witnesses Allen and Frisbie that the leased por-

tion had no bonus value [R. 377, 393] and the motion of

appellant Lebenbaum to strike such testimony was denied

[R. 187]. Appellant Lebenbaum contends that such evi-

dence was incompetent, irrelevant and immaterial and that

the refusal to strike it was prejudicial error because the

parties hy their agreement, had fixed the compensation

and no other measures could thereafter be applied by the

Court.

Because the trial court had ruled against his contention

that the agreement controlled, appellant Lebenbaum intro-

duced evidence as to the actual and expected income from

the operation of the leased property [R. 425-448] and the
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Court adduced evidence from the witness Frisbie that the

market rental value of 22^ months' use and occupancy of

the leased area was $161,500 [R. 400]. The witness

Allen [R. 382] and the witness Frisbie [R. 395] each

testified that the market rental value of the lands not in-

cluded in Lebenbaum's lease, for the term taken, was

$10,950.*

By stipulation appellants had fixed the total compensa-

tion, including restoration and rental, at $205,000 [R. 45,

53] and had agreed upon $91,296 as restoration [R. 98,

103], leaving $113,704 to be distributed as rent. Thus,

the evidence had disclosed that the market rental value of

the leased and unleased areas, together with the stipulated

restoration, amounted to the total of $161,500 plus $10,-

950, plus $91,296, or a total of $263,746, whereas the

agreed compensation paid by the Government was $205,-

000, or approximately 77.7% of the market rental value

and restoration damage.

The trial court, therefore, apparently scaled down the

$10,950 to 77.7% thereof or $8,508 which, when deducted,

left $105,196 as the ratably reduced rent for the leased

area. He next determined from the testimony of witness

Pettegrew [R. 175] that the distribution of prospective

earnings would have been 52% to the owners (Gawzners)

and 48% to the tenant (Lebenbaum) and, assuming he

had jurisdiction to do so, divided the remainder of $105,-

196 in approximate percentages of 58% to the owner and

*The trial court found that such amount was $10,500. This Avas

based on testimony of Allen. However, Frisbie subsequently testi-

fied that an error had been made in the area of the unleased portion
and, after correcting the area, testified that the market rental value
thereof was $10,950. It was then stipulated that Allen's testimony
should be corrected to the same amount. However, the trial court
failed to note the stipulation in arriving at his finding fR. 162
fols. 23 and 24; R. 232].
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42% to the lessee, to-wit Gawzners $60,836, Lebenbaum

$44,360.

It is not clear just how he arrived at these percentages

unless, by inadvertence, he transposed the percentage

figures.

Lebenbaum asserts that the trial court had no jurisdic-

tion to fix the rent to be paid by Lebenbaum to Gawzners

under the lease nor to order it paid from this compensa-

tion. That such equitable or legal adjustments and de-

crees as to the rights of the appellants inter se and not

connected with any interest in the award paid by the Gov-

ernment were exclusively within the jurisdiction of the

State Court and beyond the jurisdiction of the trial court,

since all appellants were California citizens [R. 276].

Questions Presented.

The questions presented on this appeal are contained in

Lebenbaum's Statement of Points which are set forth in

the printed transcript [R. 273-275]. Appellant will here-

with restate them succinctly:

L Did the trial court err in failing to award appellant

Lebenbaum all of the agreed rental for the taking of

the leased area?

2. Did the trial court err in failing to find that the

appellants, by contracts (i. e., stipulations) waived

the measure of compensation fixed by the Fifth

Amendment and substituted $113,704 as their agreed

rent for the taking of the use and occupancy of the

leased and unleased areas?

3. Did the trial court err in failing to fix and decree the

rental separately due Gawzners for the taking of the

use and occupancy of the unleased area?
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4. Did the trial court err in denying Lebenbaum's Mo-

tion to exclude appellants Gawzner from participat-

ing- in the fixing of the compensation for the leased

area?

5. Did the trial court err in refusing to limit the trial

and its judgment to the fixing of the compensation

for the taking of the use and occupancy of the leased

and unleased areas separately, the determination of

the persons entitled to such awards and the making

of such awards?

6. Did the trial court err in assuming to itself jurisdic-

tion to determine the rights and liabilities as between

the appellants under the lease and ordering payment

of the equivalent of rental under the lease out of the

agreed award for the use and occupancy of a portion

of the term of the lease?

7. If the Court had jurisdiction to determine and en-

force payment of the rental due from Lebenbaum to

Gawzners under the lease for the period of the plain-

tiff's occupancy of the leased premises, did the Court

err in not finding and decreeing that such rental was

the minimum guarantee of $1500 per month as pro-

vided in paragraph Three of the lease?

8. Did the Court err in overruling Lebenbaum's objec-

tion to, and refusing his motion to strike the answer

of the witness Edward H. Allen as to the bonus

value of Lebenbaum's lease?

9. Did the Court err in overruling Lebenbaum's objec-

tion to, and refusing his motion to strike the answer

of the witness Charles G. Frisbie as to the bonus

value of Lebenbaum's lease?
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SUMMARY OF ARGUMENT.

1. The Trial Court Erred in Not Awarding Leben-

baum All of the Rental Awarded for the Taking

of the Leased Area,

This is a more succinct repetition of Point 1 in his

statement [R. 273]. The Lebenbaum lease was not termi-

nated by this condemnation proceeding, nor by the Notice

dated August 4, 1944. And the Court erred in not award-

ing Lebenbaum all of the agreed rental for the leased area.

The trial court concluded that the lease was not terminated

[C. 2; R. 234-235]. The Judgment appealed from [R.

238] so determined by implication by failing to award the

whole compensation to the Gawzners.

Such portion of the Judgment is favorable to appellant,

Lebenbaum, and, as we shall show, is correct upon the

facts disclosed by the record and is supported by the appli-

cable law. Lebenbaum does not appeal therefrom but asks

affirmance by this Court.

Lebenbaum's claim of error is that the trial court did

not follow through and award the total compensation for

the rental of the leased area to him because

:

(a) He, alone, is the one from whom possession was

taken

;

(b) Gawzners had no right to possession and none could

be taken from them;

(c) They had no right in or lien upon such portion of

the Government's obligation arising out of such

taking, and

(d) The fund then remaining in the registry of the

Court was the agreed monetary value of the Gov-

ernment's such obligation for rental.
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2. The Trial Court Erred in Not Finding and De-

creeing That the Parties Had Abandoned the

Measure of Damages Fixed by the Fifth Amend-

ment and Had Permanently Fixed the Sum of

$113,704 Then Remaining in the Registry as the

Agreed Rental to Be Paid by the Government for

the Compensation, Other Than for Restoration,

for Its Taking of the Leased and Unleased Areas.

This is a restatement of Lebenbaum's Point 3 [R. 274].

By Stipulation [R. 45] approved by the Court and incor-

porated into a Judgment [R. 53], the appellants agreed

that all compensation to be paid by the Government was

the sum of $205,000, plus certain improvements which the

Government had made and would relinquish to the fee

owners; that such sum and relinquished property was

"fair, just and adequate compensation" [R. 47, 55] for

the Government's obligation for rent and for restoration

and that such would be the testimony of competent wit-

nesses [R. 49]. Such stipulation and judgment covered

both the leased and unleased areas and did not segregate

the award as between them.

By subsequent stipulation
|
R. 98] approved by the trial

court and incorporated into an Order [R. 103], the resto-

ration portion of the Government's obligation was fixed

at $91,296 and such sum was distributed between the

appellants in accordance with their stipulation and there

was left in the registry, at the date of the judgment ap-

pealed from, the sum of $113,704 [F. 21; R. 231].



—16—

Appellant, Lebenbaum, contends:

(a) The parties had the right to fix compensation by-

agreement
;

(b) When so fixed it became binding in lieu of and

supplanted the measure fixed by the Fifth Amend-

ment;

(c) Rental and restoration constituted the full liability

of the Government, and

(d) When restoration was fixed and paid by agreement,

the remaining sum of $113,704 represented agreed

rental for the leased and unleased areas.

3. The Trial Court Erred in Failing to Separately

Find and Decree the Sum Due Appellants

Gawzner for the Government's Obligation to

Them for the Rental of the Unleased Area.

This is a restatement of Lebenbaum's Point 2 [R. 273-

274]. The Government took a 227^ months' use and occu-

pancy of two portions of improved and unimproved lands.

That which we have called and will term the ''leased area"

was owned in part by Gawzners and in part by Leben-

baum. Lebenbaum had the exclusive right of possession

as a lessee in possession for a term beyond the term taken

by the Government—an estate known as a leasehold

estate. It, and all rights and obligations inter se as fixed

by the contract, remained in full force and effect. Leben-

baum's right of possession and use was taken. Gawzners

had the reversion and the right to collect the contract

rental from Lebenbaum, neither of which was taken. They

had no right to the occupancy or use of the leased area

which was all that was taken and they had no lien upon

the award to secure their rental.
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Lebenbaum, therefore, was the one whose interest was

taken and was entitled to receive all of the rental which

the Government was obligated to pay for the use and occu-

pancy of his leasehold and Gawzners were entitled to re-

ceive only the rental which the Government was obligated

to pay for the use and occupancy of the unleased area.

The $113,704 remaining in the registry and which the

Court was called upon to distribute by the decree which

has been appealed from, represented both rents and it

became necessary for the Court to fix both. This the

Court failed to do and instead assumed a purported juris-

diction in equity and further purported to fix the rights

and obligations as between appellants under the contract

provisions of the lease and to make equitable distribution

accordingly.

4. The Court Erred in Denying Lebenbaum's Mo-

tion to Exclude Appellants Gawzner From Par-

ticipation in the Trial Except as to the Fixing of

the Value of the Use and Occupancy of the Un-

leased Area [R. 6, 16; 262, par. 9].

This is a restatement of Lebenbaum's Point 4 [R. 274].

The Court determined that the lease was still effective

[R. 16], This, by operation of law, eliminated any right

of Gawzners in the compensation for the use and occu-

pancy of the leased area. The Court should have re-

stricted Gawzners' participation to the fixing of the com-

pensation to be paid by the Government for the unleased

area.
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5. The Court Erred in Refusing to Find and Decree

That Its Jurisdiction Was Limited to Determin-

ing—

(a) what interests the plaintiff had taken;

(b) from whom they were taken;

(c) what the appeUants had fixed and agreed to be the

compensation for such taking, after they had de-

ducted and received their fixed and agreed compen-

sation for restoration;

(d) who was entitled to such compensation [R. 274].

6. The Court Erred in Refusing to Find and Decree

That It Was Without Jurisdiction to Try and

Determine the Contract Rights of Appellants

Gawzner, Against Appellants Lebenbaum, to Col-

lect Rents Under the Lease During the Plaintiff's

Occupancy of the Leased Premises, or to Enforce

Payment Thereof [R. 274].

We state Lebenbaum's Points 5 and 6 together because

they may properly be considered together as variants of

the same error. This error was raised repeatedly and

continuously by Lebenbaum

:

(a) by motions to exclude Gawzners from participating

in the trial in so far as the leased area was con-

cerned [R. 114, 119, 123, 148], and

(b) by objections to the proceedings when the Court

insisted upon evidence to support a basis for adjust-

ing the cause "equitably" and allocated to each, i. e.,

Gawzners and Lebenbaum, what he determined

each might have derived from operations under the

lease had the Government not condemned it [R.

.149, 184-185 and Appendix ii].
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We believe the error of the Court is demonstrated by

the following established principles:

(a) This is a special proceeding in the nature of an

action at law

;

(b) It is not an equity case;

(c) It is not a proceeding in personam;

(d) But is a proceeding in rem;

(e) The fund remaining on deposit represented the

rental for the rights taken and was all that was left

for distribution and the full measure of the Court's

jurisdiction;

(f) This was the agreed rental value in lieu of the

constitutional market rental value;

(g) The only jurisdiction which had been invoked was

under the eminent domain statute;

(h) The appellants (defendants) and the trial court

were limited as to the remedies and jurisdiction, to

the remedies which the appellants had against the

Government as condemnor, and

(i) There was no federal jurisdiction here invoked and

available to the Court and the appellants as to the

matters not affecting appellants' rights against the

Government as condemnor such as controversies in

personam inter se because there was no diversity of

citizenship.
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7. If the Court Had Jurisdiction to Determine and

Enforce Payment of the Rental Due From Leben-

baum to Gawzners Under the Lease, During the

Period of Plaintiff's Occupancy of the Leased

Premises, It Should Have Found and Decreed

That Such Rental Was the Minimum Guarantee

of $1500 Per Month as Provided in Paragraph

Three of the Lease [R. 275].

Assuming, solely for the purpose of this Point, that the

trial court had jurisdiction to fix the rental under the lease

which Gawzners would have received during the Govern-

ment's 227^ months' occupancy of the leased area and to

direct that such sum be distributed from the remaining

deposit in the registry, the lease, itself, fixed an alternative

rental which the Court should have applied. Paragraph

Three [R. 281-285] makes specific provision for the possi-

bility that the lessors' contract percentage of the lessee's

earnings from operations might be less than the guaran-

teed rent of $1500 per month [R. 282-283]. There is no

provision therein for default or eviction should the lessee

fail to earn enough to produce a lessors' contract percent-

age in excess of the minimum rental. Certainly there was

none where such result is involuntary on the part of the

lessee. Clearly, then, the alternative guaranteed rental

of $1500 per month would be the maximum which the

Court could have legally applied.
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8. The Court Erred in Overruling Lebenbaum's

Objections to and Denying His Motions to Strikt

the Answers of the Witnesses Allen and Frisbie

as to the Bonus Value of Lebenbaum's Leasehold

Estate.

This is a restatement of Lebenbaum's Points 8 and 9.

We state them together because they cover the same error.

In view of the fact that the appellants, by stipulation,

had fixed the compensation in an agreed amount as the

agreed award for rental of the leased and unleased areas,

the question as to what might or might not have been the

bonus value measure under the Fifth Amendment, was

irrelevant. Also, the bonus value rule only applies where

the entire leasehold is taken and the lease is thereby

terminated.
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ARGUMENT.

I.

The Trial Court Erred in Not Awarding Lebenbaum

All of the Rental Awarded for the Taking of the

Leased Area.

1. The Lebenbaum lease was not terminated by this

condemnation proceeding nor by the notice of termination

dated August 4, 1944 [R. 305].

The trial court concluded that the lease was not termi-

nated [C. 2; R. 234-235]. The judgment appealed from

[R. 238] so determined by implication, by failing to award

the zvhole compensation to the Gawzners. As we have

stated, supra, page 14, such portion of the judgment is

favorable to appellant Lebenbaum, and is correct upon the

facts disclosed by the record and is supported by applicable

law.

The notice to terminate, and the contentions of Gawz-

ners that the lease was terminated, are predicated upon

paragraph Ten of the lease [R. 291]. Said paragraph

Ten discloses:

(a) That the lease was entered into with knowl-

edge that the State of California has acquired a strip

of land for highway purposes which it was temporar-

ily permitting the lessors to use for hotel purposes and

which Lebenbaum was to be temporarily allowed to

use;

(b) That the parties contemplated that an addi-

tional portion of the premises to be leased to Leben-

baum might be condemned by the state or the county

of Santa Barbara or any other public body for high-

way or other public purpose;
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(c) That the parties contemplated that such con-

demnation proceeding would be one in which there

would be an award which should belong" to the lessor

and an obligation in the nature of an assessment

levied against the lessors' land which assessment

should be assumed by the lessor, and

(d) That the parties contemplated a permanent

taking of a portion of the fee and the consequent per-

manent relocation of existing buildings at the expense

of the lessors.

In passing it should be noted that the Notice of Termi-

nation [R. 305] discloses that the lessors are not contend-

ing that the lessee was in default or that he had violated

any term, provision or covenant of the lease. It should

also be noted that the Court found that Lebenbaum had

performed his obligations under the lease [F. 12; R. 226]

and that, since the date of the Government's taking,

Gawzners have refused to accept rent [F. 13; R. 226].

Without searching the record, this finding seems conceded

by Gawzners in paragraph V of their proposed Findings

[R. 202].

At the outset it should be recognized that if there were

no paragraph in the lease relating to the situation that

might arise by reason of a taking of the property in a

condemnation, then the law would give the tenant an

award for his leasehold interest. {United States v. 21

Acres of Land, 61 Fed. Supp. 268, 272. Thus, it appears

that a condemnation provision is in derogation of the ten-

ant's right to an award and is in the nature of a forfeiture.

Hence, Gawzners must rely upon paragraph Ten as a

forfeiture.
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This lease to Lebenbaum is to be construed according to

California law. (California v. United States, 169 F. 2d

914, 917.) Under such law forfeitures will be enforced if

clear and unambiguous, but only if there is no other valid

alternative under the language of the instrument. (Lowe

V. Ruhlman, 67 Cal. App. 2d 828, 832, 155 P. 2d 671,

673.) Conditions involving a forfeiture of a lease must

be strictly construed against the party in whose behalf

they are invoked. {Keating v. Preston, 42 Cal. App. 2d

110, 117, 108 P. 2d 479, 483; Section 1442, California

Civil Code.)

In California a contract is to be construed so as to pro-

duce equitable, as distinct from inequitable, results if the

language used will admit of either construction, and a

forfeiture of an estate will not be enforced except when

the terms of the conditions are so plain as to be beyond

the province of construction. {Startford Co. v. Continen-

tal Mtge. Co., 74 Cal. App. 551, 555, 241 Pac. 429, 431.)

Furthermore, the lease, as a whole, is to be considered

and construed in order to interpret paragraph Ten if

paragraph Ten is susceptible of several interpretations pro-

ducing different meanings and results. {Lemm v. Still-

imter Land & Cattle Co., 217 Cal. 474, 480, 19 P. 2d 785,

788.) Applying these principles of law, and returning

to the facts, we find that paragraph Ten refers to a high-

way taking by the State and a possibility that an additional

portion of the leased premises may be condemned by the

State, the County or any other public body. Does that

mean any other public body of any kind (such as the

United States), or does it mean any other public body of

the State which is similar in character to the County of

Santa Barbara, i. e., a lesser body politic of the State of

California?
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Gawzners contended in the Court below, and will un-

doubtedly contend here, for the first construction. We
contended successfully there and reaffirm here that the

latter is a permitted construction, is the more equitable

and is, in fact, required by reason of the following:

a) This lease shows on its face that it was careful-

ly and deliberately drawn by competent and experi-

enced counsel. Under such circumstances it is ex-

tremely unlikely that if its was intended to include

the United States by using the designation '*or other

public body," the scrivener would have named the

United States last in the order of priority for it is

well established that the usual procedure and form

followed by competent and experienced counsel is to

name public authorities in the order of their superi-

ority.

"It is unlikely that in drafting a lease the parties

would, if they intended to include the United States,

place it at the end of a list * * *."

United States v. 15029 Acres of Land, 148 F. 2d

2>Z, 35 (7th Cir.).

b) The very scrivener who prepared this lease used

the usual order of priority and designated the United

States by name and first in point of position where it

was intended that the lease applied to the United

States.

*'or for any purpose or use in violation of the laws

of the United States or of the State of California or

of * * * the County of Santa Barbara." [Par.

Fourteen, R. 295.]
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It is difficult to explain the failure to name the United

States in paragraph Ten in a paragraph laying the foun-

dation for a right of forfeiture and at the same time ex-

pressly naming it in its proper order in paragraph Four-

teen which, with paragraph Twenty-two [R. 299], laid

other grounds for forfeiture, if the scrivener and the

parties intended that the United States was to be included

by the term "any other public body" as a possible con-

demnor in paragraph Ten.

c) The doctrine of ejusdem generis:

''The law, therefore, must adopt a formula to meet

such situations and this formula, known as an aid to

interpretation is the doctrine of ejusdem generis,

which means that when general words follow specific

words the former will be strictly limited in meaning

to things of like kind and nature."

Bader v. Coale, 48 Cal. App. 2d 276, 279, 119 P.

2d 763, 765.

d) The reference to the fact that the condemor

(referred to as "any other public body") might con-

demn additional portions of the leased premises "for

highway purposes." While other public bodies of the

State of California within the County of Santa Bar-

bara (the City of Santa Barbara, the County of

Santa Barbara, Santa Barbara Flood Control Dis-

trict, etc.) could lawfully exercise the State's power

of eminent domain for acquiring lands for highway

ptirposes {cf. App. ii), the United States may not

engage in such actiivty.

"It is not a function of the National Government

to build or maintain or improve the road system of
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the various states. That is a responsibility of the

state governments, and not of the National Govern-

ment."

United States v. Aldcrson, 53 Fed. Supp. 528, 530.

e) The reference to payments of ''assessments

levied in such eminent domain proceedings" [R. 291].

The important words are those which have been em-

phasized. There are State eminent domain proceed-

ings which may be exercised by it and by its lesser

"other public bodies" in which assessments are levied

upon the benefited lands {cf. App. ii), but there was

not at the date of this lease, and there is not now, any

eminent domain proceeding available to the United

States in which assessments may be levied. Clearly,

it would require a tortured and tenuous construction

to interpret the words "or other public body" to in-

chide the United States as a contemplated condemnor

in paragraph Ten of this lease.

Again, paragraph Ten refers to a condemnation acquisi-

tion "for highway or other public purpose" [R. 291].

Does the term "other public purpose" include this tem-

porary war taking of a portion of the Lebenbaum lease

by the United States or does the language which imme-

diately follows the words "highway or other public pur-

pose," to-wit:

"the amount of the award in any such condemnation

suit shall belong solely to the lessors, but lessors shall

pay any and all assessments levied i)i any such con-

demnation proceeding,"

necessarily import that the scrivener and the parties meant

such highway or other (similar) public purpose which

would be the subject matter of an eminent domain pro-
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ceeding under State law in zvhich there would be an award

and an assessment f Gawzners contended in the Court

below for the former interpretation; we, successfully, for

the latter and we renew such contention here. We submit

that it is impossible to give effect to the repetition of the

words "in any such condemnation proceeding" without

construing the entire sentence to refer to and to be limited

by the entire paragraph and to refer to a condemnation

proceeding under state law in which assessments are levied

as a part of the proceedings. Such a proceeding is, as we

have shown, exclusively limited to the State of California

and its lesser public bodies {cf. App. ii). There is no

such procedure in Federal eminent domain.

Gawzners stressed in the lower court and may urge

here, that paragraph Ten assigns the award, in this case

for the taking of a temporary use and occupancy of a

portion of Lebenbaum's lease to them. They rely upon

that portion of said paragraph which reads that:

''The amount of the award in any such condemna-

tion suit shall belong solely to the lessors."

We successfully urged below and reiterate here, that

such words were used by a skillful and experienced scrive-

ner, learned in the law, who was using precise grammar

and punctuation and that it is but a portion of one sen-

tence in one integrated paragraph. With such a back-

ground it is clear that such assignment of the award is

limited to the assignment of an award in a condemnation

suit for highway or other (similar) public purpose under

State law in which there is an award and a levy of an as-

sessment upon the property benefited by the improvement

for which the condemnation is prosecuted and that it does

not refer to and include an award in a proceeding such as

this.
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Such phrase is contained in one compact sentence, sepa-

rated by commas:

*'In the event the State of California or the County
of Santa Barbara or any other public body shall, by

condemnation, acquire any additional portion of said

leased premises for highway or other public purpose,

the amount of the award in any such condemnation

suit shall belong solely to the lessors, but lessors shall

pay any and all assessments levied in any such con-

demnation proceeding." (Emphasis supplied.)

"Commas are punctuation marks used to indicate

slight breaks in the continuity of ideas or construc-

tion."

Macmillan's Modern Dictionary, 1938 Ed.

''Commas separate a sentence into divisions accord-

ing to construction."

Webster's Encyclopedic Dictionary, 1948.

We again refer to the repeated use of the words "any

such condemnation proceeding." The use of "such" im-

plies "of that kind which has been indicated." (Macmillan's

Modern Dictionary, 1938 Ed.) It also implies "the same

as has been mentioned." (Webster's Encyclopedic Dic-

tionary, 1948.) Thus it is made clear that the entire

paragraph refers to a State condemnation proceeding and

not to a Federal condemnation suit, such as this, because

in the latter suit there can be no assessment against the

lessor's property.

Gawzner's stressed in the lower court and may contend

here, that the last sentence of paragraph Ten [R. 292]

gave them the right to terminate Lebenbaum's lease be-

cause the Government's occupancy included more than

50% of the rentable rooms and precluded Lebenbaum's
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use of the beach during such occupancy. Here, again,

they overlooked the precise language which is used and

the clear and unmistakable connection of each subsequent

sentence to the one preceding it. The sentence referred to

reads

:

"Further' in this connection^ should the effect of

such condemnation be such as to reduce the rentable

rooms in said hotel by fifty (50) per cent or to pre-

clude the subsequent use of the beach forming part

of the leased premises, then either party to this lease

may terminate the same on thirty (30) days' written

notice to the other." (Emphasis supplied.)

The italicized words furnish the key to proper construc-

tion. The words "further in this connection" disclose

that this sentence is related to, and is an additional pro-

vision in respect to, something that has been previously

referred to and described. The words "such condemna-

tion," as we have shown, imply the kind which has been

previously indicated or of the same nature as that pre-

viously mentioned. Having that in mind and referring

to the portions of the paragraph which immediately pre-

ceded the quoted portion, we find again that the provisions

are all limited to a condemnation proceeding under State

law in which assessments are levied against the lands

benefited which, of course, excludes this proceeding.

Under California Civil Code, Section 1648, it is pro-

vided :

"However broad may be the terms of a contract, it

extends only to those things concerning which it ap-

pears the parties intended to contract,"
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and in Conover v. Smith, 83 Cal. App. 227, 234, 256 Pac.

835, 838, the Court says

:

**When general and specific provisions of a contract

deal with the same subject matter, the specific provi-

sions, if inconsistent with the general provisions, are

of controlling force."

To save time and to shorten this brief, we refer to

Judge Hollzer's opinion in 61 Fed. Supp. 268, 270, to

point out inequities which would result from a construc-

tion in favor of forfeiture if paragraph Ten were con-

strued as contended for by Gawzners.

"* * * The contentions advanced on behalf of

the owners would lead to the inequitable result that

the demised premises would be returned to the latter

prior to the expiration of the original term of the

lease, and all of the tenant's rights would be for-

feited to the landlord, although the lessee had com-
mitted no default, and although no other event had
occurred which, under the provisions of the lease, en-

titled lessors to recover possession of the premises.

* * * The rights thus forfeited would include the

tenant's exclusive privilege to the possession and use

of said premises and of all improvements thereon, in-

cluding the improvements paid for by him, and also

his right to have refunded to him any unexpended

balance of the aforementioned deposit."

Even if paragraph Ten warranted a forfeiteure, it

would be of a kind governed by Section 3275, California

Civil Code. Here, Gawzners sustained and could sustain

no loss. Lebenbaum was and is completely liable on the

lease and Gawzners may proceed, in a State Court of

competent jurisdiction, to establish and recover the full

unpaid rent, providing only, that they vacate or rescind
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their anticipated breach and admit the continued existence

of the lease. It is only because of their refusal to accept

rent tlmt they have not heretofore been paid [F. 13; R.

226].

We believe that it is also proper to note that the burden

of proof of a forfeiture is on the person claiming such

right {Stratford v. Continental Mtge. Co., 74 Cal. App.

551, 555, 241 Pac. 429, 430; Reidman v. Barkwill, 139

Cal. App. 564, 567, 34 P. 2d 744, 746), and the record

here discloses that the Gawzners offered no proof what-

soever upon this issue beyond the text of the document.

Certainly, had the parties intended that the condemnation

clause be general or that the United States be included,

some evidence of the surrounding circumstances and the

acts of the parties would have been available in support

thereof. It is no answer that Lebenbaum did not adduce

such proof. The burden was not on him to prove the

non-existence of the forfeiture and both of the trial judges

had ruled in his favor.

Summarizing, we do not dispute that a general condem-

nation clause may result in a forfeiture of a tenant's right

to a condemnation award. We do not dispute that the

term "other public body" may be used to include the

United States or that it is a "public body." We do not

dispute that the instant case involves an eminent domain

proceeding for "a public purpose." We do assert that

paragraph Ten is not a general condemnation clause but

is a limited condemnation provision covering a particular

kind of eminent domain proceedings only and that it, mani-

festly, was never intended to include the United States

nor this type of a condemnation proceeding.

In the light of the text of this lease, the rules governing

its construction, the evident inequity and injustice which
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would follow a construction which would result in a for-

feiture of Lebenbaum's rights, the fact that the construc-

tion given by Judges HoUzer and Weinberger is amply

supported and is fair and just to all, we believe this Court

should and will affirm their conclusions and judgment to

the effect that the Lebenbaum lease remained in full force

and effect during the Government's temporary occupancy.

In fact, we believe the short answer to Gawzners' conten-

tions is that on December 15, 1943, the United States was

engaged in a bitter war with two supposedly powerful

enemies and the taking of temporary occupancy of resort

hotels on the Southern California coast for a Redistribu-

tion Station [R. 39] to rest and rehabilitate combat troops

was uncontemplated and unknown, at least to the general

public.

Before closing upon this point it is important to note

that in the Notice of Termination [R. 305] Gawzners in-

clude two contentions in support of the alleged right to

terminate the lease, both of which are without support in

law, viz.

:

A. That the Government's taking made it impossible

for Gawzners to perform their covenant to keep Leben-

baum in quiet and peaceable possession [R. 309]. Such

was not their covenant [Par. Thirty-one; R. 304]. Their

covenant was against **let or hindrance on the part of the

lessors or anyone claiming by or through them." As we

have seen, the Government, through these proceedings, did

not claim by or through the Gawzners—it carved a new
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estate out of a portion of Lebenbaum's lease (Duckett v.

U. S., 266 U. S. 148, 151, 69 L. Ed. 216, 218). Such a

taking in eminent domain is not a violation of the land-

lord's covenant of quiet and peaceable possession {Gluck

V. Baltimore, 81 Md. 315, 324, 32 Atl. 515, 516). It was

neither an eviction nor a release (Gluck v. Baltimore^ 81

Md. 315, 324, 32 Atl. 515, 516).

B. That the Government's taking caused the considera-

tion of the lease, to-wit, the possession of the premises, to

fail without fault or act of Gawzners. This is not the law

and, if Gawzners meant that thereby the condemnation

worked a release of the lessee's obligation to pay rent, it

is likewise contrary to law (Pasadena v. Porter, 201 Cal.

381, 387, 257 Pac. 526, 528; Gluck v. Baltimore, 81 Md.

315, 324, 32 Atl. 515, 516; Leonard v. Auto Car Sales &

Service Co., 392 111. 182, 195, 64 N. E. 2d 477, 483).

It is clear, therefore, that the trial court erred in not

awarding to Lebenbaum the market rental value of the tem-

porary occupancy together with the present value of his

obligation to Gawzners for rent payable during such tem-

porary occupancy. In this case, as we shall next show

under Point II, that sum would represent the balance then

on deposit in the registry less the apportionment to be paid

to the Gawzners as the market rental value of the unleased

area.

2. The trial court should have followed through and

awarded the total compensation for the rental of the leased

area to Lebenbaum.
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a) Because he, alone, is the one from whom possession

was taken.

It should be first noted that the lease is a conveyance of

an estate in real property {Pasadena v. Porter, 201 Cal.

381, 386, 257 Pac. 526, 528).

"It has a dual character. It presents the aspect of

a contract, and also that of a conveyance. Conse-

quently a lease has two sets of rights and obligations

—those growing out of the relation of landlord and

tenant and said to be based on privity of estate and

those growing out of the express stipulation said to

be based on privity of contract."

15 Cal. Jur., "Landlord and Tenant," §19, pp. 614-

615.

"Immediately upon the commencement of the term

a tenant succeeds to all the rights of the landlord

that are annexed to the estate, so far as the possession

and enjoyment of the premises are concerned."

15 Cal. Jur., "Landlord and Tenant," ^76, p. 667;

Walther v. Sierra Ry. Co., 141 Cal. 288, 290-291,

74Pac. 840, 841.

"The situation here is one in which the sovereign

exercising the power of eminent domain, is substitut-

ing itself in relation to an estate or tenancy for years

in place of the lessee, but only as to a portion of such

lessee's ownership thereof."

U. S. V. 21 Acres of Land, 61 Fed. Supp. 268, 273.

• b) Gawzners had no right to possession and none could

be taken from them.

32 Am. Jur., "Landlord and Tenant," § 76, pp.

89-90; §195, p. 185.
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The only rights belonging to the landlords (the Gawz-

ners) during the existence of the lease, as to the leased

area taken by the Government, were:

1. Their reversion, i. e., their right to convey or

encumber the fee subject to the lease (which was not

taken).

*Tt is clear that the Government has not acquired

any part of the fee and that plaintiff's (lessor's) re-

versionary interest in the fee has not been affected by

the proceeding." (Insertion for clarification.)

Leonard v. Auto Car Sales & Serv. Co., 325 111.

App. 375, 381, 60 N. E. 2d 457, 460.

2. Their right to collect rental from the lessee

(which was not taken or frustrated).

"A contract may be frustrated, but a demise is

more than a contract. It is a conveyance of an estate

in land or a chattel real * * *."

Leonard v. Auto Car Sales & Sei^. Co., 325 111.

App. 375, 387, 60 N. E. 2d 457, 462.

"When it is remembered that every lease possesses

a dual aspect, being both a conveyance and a contract,

a. ready explanation may be found for the view that

a lessee may cease to be entitled to the possession and

yet remain bound by his contractual obligation to pay

rent. * * * xhe appropriation of its (the lessee's)

temporary use by the United States merely carved out

of the appellant's (lessee's) long term lease a short

term occupancy {United States v. General Motors,

323 U. S. 373, 382, 89 L. ed. 311, 320) and destroyed

neither the property nor appellant's (the lessee's)

leasehold estate therein ^ ^ ^^ That appellant
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(lessee) is entitled to receive from the Government

full compensation for so much of its leasehold estate

as is appropriated to public use and thereby obtain

complete indemnity for its loss is not open to ques-

tion." (Insertion for clarification.)

Leonard v. Auto Car Sales & Serv. Co., 392 111.

182, 189, 64 N. E. 2d 477, 480-481.

"Being entitled to just compensation, there is no

injustice in holding the defendant (lessee) liable to

pay the rent, even though it cannot actually occupy

the leased premises." (Insertion for clarification.)

Leonard v. Auto Car Sales & Serv. Co., 325 111.

App. 375, 391, 60 N. E. 2d 457, 464.

But not, as we will show, from a condemnor who does not

take the fee and does not take all of the lessee's term but

merely takes a portion thereof. Of course, here, the

Government did not take any portion of Gawzners' rever-

sion [R. 54] and did not take their right to collect the

contract rent from Lebenbaum [R. 54; C. 2; R. 234-235].

The Government did not take under the Gawzners, it

carved a new leasehold estate out of Lebenbaum's lease-

hold estate {Duckett v. U. S., 266 U. S. 148, 151, 69 L.

Ed. 216, 218). But its position is somewhat in the

analogy of a subtenant, as if it were

:

"* * * a lease by the long term tenant (i. e.,

Lebenbaum) to the temporary occupant (/. e., the

Government) * * *."

United States v. General Motors, 323 U. S. ZJZ,

382, 89 L. Ed. 311, 320.
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c) Gawzners had no right in or lien upon the portion

of the Government's obHgation which arose out of

the taking of temporary occupancy of Lebenbaum's

longer leasehold estate.

Compensation in eminent domain proceedings

—

'<* * * is the value of the interest taken. Only in

the sense that he is to receive such value is it true

that the owner must be put in as good a position

pecuniarily as if his property had not been taken."

United States v. General Motors, 323 U. S. 373,

379, 89 L. Ed. 311,319.

Hence, unless Gawzners had a right in the use or occu-

pancy of Lebenbaum's term, or a lien thereon to secure

Lebenbaum's obligation to them for rent, there was no

interest in such leasehold taken from Gawzners and they

would have no right to the compensation for such taking.

The lease [R. 275] does not give Gawzners any right

to use or occupancy of the premises during the term. In

fact, paragraph Two [R. 281] specifically states that the

premises are let to and they shall be used by the lessee.

We shall treat of eviction in a later portion hereof. Said

lease does not give the lessors a lien to secure the payment

of rent. In the absence of such express provisions, as we

have already shown, the use and occupancy of the prem-

ises during Lebenbaum's term belonged to him and Gawz-

ners had no right therein. Under California law there

is no privity of estate or contract between a lessor and a

sublessee if we assume that the Government, m effect,

sustained such relation {Erickson v. Rhee, 181 Cal. 562,
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567, 185 Pac. 847, 849; Webb v. Jones, 88 Cal. App. 20,

28, 263 Pac. 538, 542). Also in California, in the ab-

sence of an express provision therefor in the lease, a

landlord has no lien upon the leasehold estate of the lessee

or upon the income therefrom to secure payment of rents

contracted to be paid or for the value of the use and occu-

pancy of the property (15 Cal. Jur., "Landlord and Ten-

ant," §137, p. 726; Gruber v. Pacific States Sav. & Loan

Co., 13 Cal. 2d 144, 148, 88 P. 2d 137, 139; Hitchcock v.

Hassett, 71 Cal. 331, 2>2>?>, 12 Pac. 228, 229).

"The landlord is not entitled to compensation for

damages to the property of the tenant and if the

lessee's interest only is injured the lessor is entitled

to no part of the compensation."

29 C. J. S., "Eminent Domain," §198, p. 1106.

d) The fund then remaining in the registry of the

Court was the agreed monetary value of the Gov-

ernment's obligation for rental for the leased area

and for the unleased area.

We w^ill elaborate upon this phase under the second

point of our argument.

What, then, is the measure of damage to which Leben-

baum was entitled where only a part of his leasehold estate

was taken, his term continued and his contract obligation

for rent continued?

"The Government (substituted) itself as occupant

of tlie demised premises in place of the owner of the

right of such occupancy. The owner of such right
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(being the lessee, it is the latter who 'must be put in

as good a position pecuniarily as if his property had

not been taken/ and this is to be done by paying to

him the value of the interest taken." (Insertion for

clarification.)

United States v. 21 Acres of Land, 61 Fed. Supp.

268, 272.

''As * * * the lease has not been terminated,

defendant (lessee) is guaranteed the right to recover

the reasonable value of that portion of its leasehold

estate which has been appropriated by the Govern-

ment in the pending condemnation proceedings in the

federal court. Plaintiff (lessor) will Pmve no claim

for the reasonable value of the use of the premises

against the Government, since the Government will

not have appropriated any interest of plaintiff's in the

premises * * *." (Emphasis supplied.)

Leonard v. Aiito Car Sales & Serv. Co., 325 111.

App. 375, 391, 50 N. E. 2d 457, 464.

Under such circumstances, therefore:

"If the covenant to pay rent is not affected by the

proceeding and judgment of condemnation, it is clear

that * * * the lessee continuing personally liable

but losing his estate, and right to its enjoyment,

would be entitled to receive not merely the value of

the term, but also a sum of money equivalent to the

present value of the sum of the rents payable in

futuro. That is, he should receive the value of his

term subject to the rent, apid such further sums as
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would be considered a present equivalent for the rent

thereafter to be paid * * *." (Emphasis supplied.)

Pasadena v. Porter, 201 Cal. 381, 387, 257 Pac.

526, 528.

Cf. Gluck V. Baltimore, 81 Md. 315, 325, 32 Atl. 515, 517.

"The obligation of the appellant (lessee) to pay

rent * * * is of decisive importance in determin-

ing the amount of damages due the appellant (lessee)

* * *. If, after a condemnation, a lessee remains

under obligation to pay rent, it is entitled to damages

equal to the fair rental value of the leased premises

* * *." (Insertions for clarification; emphasis

supplied.

)

John Hancock Mut. Life Ins. Co. v. U. S., 155 F.

2d 977, 978.

This expresses the true rule and exemplifies why the

Court erred in not awarding the value of the leasehold and

the value of the rents in futuro, to Lebenbaum. The Court

had concluded that the lease was not cancelled or ter-

minated by the condemnation proceeding [C. 2; R. 234-

235] and had found that Lebenbaum had performed his

obligations under the lease [F. 12; R. 226] and that he

had not paid rent because the lessors had refused to accept

rent during the period of the Government's occupancy

[F. 13; R. 226], As we have seen, under such circum-

stances the law would keep Lebenbaum 's obligations to

Gawzners in full force and effect and he was not released

from his rental obligation,
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ri.

The Trial Court Erred in Not Finding and Decreeing

That the Parties Had Abandoned the Measure of

Damages Fixed by the Fifth Amendment and

Had Permanently Fixed the Sum of $113,704

Then Remaining in the Registry as the Agreed

Rental to be Paid by the Government for the

Compensation, Other Than for Restoration, for

Its Taking of the Leased and Unleased Areas.

This is a restatement of Lebenbaum's Point 3 [R.

274]. By Stipulation [R. 45] approved by the Court and

incorporated into a Judgment [R. 53], the appellants

agreed that all compensation to be paid by the Government

was the sum of $205,000, plus certain improvements which

the Government had made and would relinquish to the fee

owners; that such sum and relinquished property was

"fair, just and adequate compensation" [R. 47, 55] for

the Government's obligation for rent and for restoration

and that such would be the testimony of competent wit-

nesses [R. 49]. Such stipulation and judgment covered

both the leased and unleased areas and did not segregate

the award as between them.

By subsequent stipulation [R. 98] approved by the trial

court and incorporated into an Order [R. 103], the resto-

ration portion of the Government's obligation was fixed

at $91,296 and such sum was distributed between the

appellants in accordance with their stipulation and there

was left in the registry, at the date of the judgment

appealed from, the sum of $113,704 [F. 21; R. 231].



Appellant, Lebenbaum, contends:

a) The parties had the right to fix compensation by

agreement and where there is such a contract these

cases hold that neither party can offer contrary

evidence.

Danforth v. United States, 308 U. S. 271, 282-283,

84 L. Ed. 240, 245;

Wachovia Bank v. United States, 98 F. 2d 609,

611,612.

b) When so fixed it became binding in lieu of and

supplanted the measure fixed by the Fifth Amend-

ment.

"But the method used by the courts to determine

'just compensation' in an adversary proceeding where

parties have failed previously to agree on its amount

is not the exclusive method of determining that ques-

tion. The Fifth Amendment does not prohibit land

owners and the Government from agreeing among

themselves as to what is just compensation for prop-

erty taken. Nor does it bar them from embodying

that agreement in a contract as w^as done here.

* * * Since (they) have chosen to stand on their

contract terms as to the amount they will receive for

their property, rather than to have 'just compensa-

tion,' in the constitutional sense, fixed by the courts

we must look to those terms for the measure of their

compensation."

Albrecht v. United States, 329 U. S. 599, 603,

91 L. Ed. 532, 538.
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"The right to just compensation for property taken

and the right to an award for an amount expressly

agreed upon, are inconsistent rights. The former

rests upon equitable principles and comprehends that

the owners shall be put in as good a position pecuni-

arily as he would have been if his property had not

been taken. The latter rests upon express agreement

regardless of whether the owner's position pecuniarily

is worse or better than if he had not parted with his

property/' (Emphasis supplied.)

U. S. V. 3.25 Acres of Land, 53 Fed. Supp. 884,

885-886.

c) Rental and restoration constituted full liability of

the Government.

U. S. V. Land in Mariposa County, Calif., 77 Fed.

Supp. 798, 800.

d) It necessarily follows then that when restoration

was fixed and paid by agreement, the remaining

sum of $113,704 represented agreed rental for the

leased and unleased areas.
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III.

The Trial Court Erred in Failing to Separately Find

and Decree the Sum Due Appellants Gawzner for

the Government's Obligation to Them for the

Rental of the Unleased Area.

We believe that it is sufficient to refer to our Summary

of this Argument, supra, page 14. Authorities previously

cited under Points I and TI support each and every state-

ment therein made and the conclusion logically follows that

if the $113,704 remaining in the registry represented the

agreed rental compensation for the leased and unleased

areas, it became necessary for the trial court to fix both

and to deduct the amount to be disbursed to Gawzners as

agreed rental for the unleased area from the total sum

of $113,704 and order the balance disbursed to Leben-

baum. There were, of course, several methods by which

this could have been done but the simplest one was to fix

the rental value of the unleased area and deduct such

amount from the total in which case the remainder would

be the agreed rental for the leased area. The record dis-

closes that the Court failed to do either [R. 214-236, 237-

239]. Instead, the trial court assumed a purported juris-

diction in equity and further purported to fix the rights

and obligations as between the Gawzners and Lebenbaum

under the contract provisions of the lease {i. e., the prob-

able percentage rental which Lebenbaum would be re-

quired to pay to the Gawzners during the term of the

Government's occupancy) and then, instead of awarding

such amounts to Lebenbaum, the Court purported to make
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an equitable distribution under which it attempted to pay

Gawzners such prospective rental by distribution out of the

remaining portion of the agreed award against the Gov-

ernment. This, as we shall note under Points V and VI,

was contrary to the law and beyond the jurisdiction of

the Court.

IV.

The Court Erred in Denying Lebenbaum's Motion to

Exclude Appellants Gawzner From Participation

in the Trial Except as to the Fixing of the Value

of the Use and Occupancy of the Unleased Area.

[R. 6, 16; 262, par. 9.]

The Court determined that the lease was still effective

[R. 16]. This, by operation of law, eliminated any right

of Gawzners in the compensation for the use and occu-

pancy of the leased area.

As we have already seen, Gawzners were not entitled

to share in any part of the rental compensation to be paid

by the Government for the taking of a portion of Leben-

baum's leasehold interest:

"The landlord is not entitled to compensation for

damages to the property of a tenant, and if the lessee's

interest only is injured the lessor is entitled to no part

of the compensation." (Emphasis added.)

29 C. J. S., title, "Eminent Domain," Sec. 198,

page 1106.

"* * * (lessors) will have no claim for the rea-

sonable value of the use of the premises against the

Government since the Government will not have ap-
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propriated any interest of the (lessors) in the premi-

ises." (Emphasis suppHed; insert made for clarifi-

cation.)

Leonard v. Auto Car Sales & Serv. Co., 325 111.

App. 375, 391, 60 N. E. 2d 457, 464.

In this instance all obligations of the Government for

restoration and repair had been completely paid and satis-

fied before the judgment appealed from was entered [R.

103, 22)7]. But even had such not been the case, the land-

lords (Gawzners) still had no right to participate in the

award in so far as restoration and repairs were concerned

since the covenants in the lease were still operative and

enforceable.

"It (the lessor) had no interest in the money
awarded to the defendants (the lessees), but only an

ultimate property in the building which should be

upon the premises when the defendants (lessees)

surrendered it. If that building was kept in the con-

dition in which the (lessees) agreed to keep it, it

would have been a matter of no interest to the plaintiff

(lessor) if the award made to the (lessees) was not

large enough to cover the expenses of the repairs and

reconstruction; and so, if the award was more than

sufficient, that was of no interest to the (lessors).

The award to the (lessees) belonged to them because

it was an amount found by the Commissioners as a

sum which would enable them to pay the cost of the

repairs to the building. It may have been too much,

but if it was, it was no afifair of the (lessor). If at

the close of the lease it (lessor) got what the (lessees)

contracted to give it, it had all it was entitled to.

* * *." (Insertions for clarification.)

Fargo v. Browning, 61 N. Y. Supp. 301, 303.
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It is, of course, elementary that the only persons en-

titled to be heard in an eminent domain proceeding- are

those having some interest which has been taken.

"The Government's liability for compensation to

be awarded herein is limited by the statutes authoriz-

ing the proceeding * * >k Since appellant's rights

were not condemned, no compensation can be awarded

in this proceeding and consequently its Notice of

Appearance and claim were properly stricken."

N. Y. Telephone Co. v. U. ^. (C. C. A. 2), 136 R
2d 87, 88.

"In such a controversy (as an eminent domain pro-

ceeding) third persons not interested in the land in

subordination to or in common with the person whose

right was sought to be taken, but claiming adversely,

have no right to intervene * * *."

"Section 1247, C. C. P. provides that in such (emi-

nent domain) actions the court shall have power to

hear and determine all adverse or conflicting claims

to the property sought to be condemned. It is ob-

vious from this language that these provisions do not

contemplate or authorize the admission of a person

as a party who does not show that he has some inter-

est in or right to the property sought to be condemned,

or of a person whose statement of his right shows

that he has no such interest." (Emphasis supplied;

insert for clarification.)

San Joaquin, etc. v. Stevinson, 164 Cal. 221, 236-

237, 240, 128 Pac. 924, 930.

The Court should have restricted Gawzners' participa-

tion to the fixing of the compensation to be paid by the

Government for the tmleased area.
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V.

The Court Erred in Refusing to Find and Decree That

Its Jurisdiction Was Limited to Determining.

a) what interest the plaintiff had taken;

b) from whom they were taken;

c) what the appellants had fixed and agreed to be

the compensation for such taking, after they had

deducted and received their fixed and agreed com-

pensation for restoration;

d) who was entitled to such compensation [R. 274].

VI.

The Court Erred in Refusing to Find and Decree That
It Was Without Jurisdiction to Try and Determine

the Contract Rights of Appellants Gawzner,

Against Appellant Lebenbaum, to Collect Rents

Under the Lease During the Plaintiff's Occupancy

of the Leased Premises, or to Enforce Payment
Thereof. [R. 274.]

In order to reduce the size of the transcript of the

record, counsel for the respective appellants entered into

an "agreed statement as to the record of testimony'' [R.

342] by which they eliminated practically all of the argu-

ments made by counsel including those made in support

of objections and motions to strike. In this instance it

appears that there was omitted substantially all of the

objections made by counsel for Lebenbaum in support of

his objections to the Court proceeding as it did. How-

ever, the Reporter's Transcripts were sent up as a part

of the record by the Clerk of the District Court and we

have quoted in Appendix iii the portions of said counsel's

argument upon such issues.
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The error of the Court is demonstrated by the follow-

ing established principles:

a) This is a special proceeding in the nature of an

action at law.

"We do not doubt that a proceeding for an assess-

ment of damages for the taking of private property

for public use is one at law."

Cherokee Nation v. Southern Kans. R. R. Co., 135

U. S. 641, 651, 34 L. Ed. 295, 300.

b) It is not an equity case.

*Tt possesses none of the essential elements of a

suit in equity within the meaning of the statutes de-

fining the jurisdiction of the courts of the United

States."

Cherokee Nation v. Southern Kans. R. R. Co., 135

U. S. 641, 651, 34 L. Ed. 295, 300.

"The action (in eminent domain) was not a suit

in equity to determine the title to the water, generally,

or one in which a general adjudication of such title

could be made. It was a special proceeding for a par-

ticular purpose—namely, to condemn the Stevinson

right for the benefit of the plaintiff as the purveyor

of the public use."

San Joaquin v. Stevinson, 164 Cal. 221, 236-237,

128 Pac. 924, 930;

Pasadena v. Porter, 201 Cal. 381, 388, 257 Pac.

526, 529.

c) It is not a proceeding in personam.

Monongahela Nav. Co. v. U. S., 148 U. S. 312,

326, 37 L. Ed. 463, 468.
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d) But is a proceeding in rem.

"A condemnation proceeding is an action in rem.

It is not the taking of rights of designated persons,

but the taking of the property itself.'' (Emphasis by

the Court.)

Eagle Lake Imp. Co. v. U. S., 160 F. 2d 182, 184.

e) The fund remaining on deposit represented the

rental for the rights taken and was all that was left

for distribution and the full measure of the Court's

jurisdiction.

"When property is condemned, the amount paid for

it stands in the place of the property and represents

all interests in the property acquired. U. S. v. Diin-

nington, 146 U. S. 338, 350, 353; 36 L. ed. 996."

Eagle Lake Imp. Co. v. U. S., 160 F. 2d 182, 184;

San loaquin etc. v. Stevinson, 164 Cal. 221, 236-

237, 128 Pac. 924, 930;

Pasadena v. Porter, 201 Cal. 381, 388, 389, 257

Pac. 526, 529.

It was all that was left for distribution because it was

the agreed balance and as such was not subject to be

measured by the obligations under the Fifth Amendment

(Albrecht v. United States, 329 U. S. 599, 603, 91 L. Ed.

532, 538; United States v. 3.25 Acres of Land, 53 Fed.

Supp. 884, 885-886). It was the full measure of the

Court's jurisdiction because that jurisdiction was limited

to the adjustment of the remedies of the landlord and

tenant against the condemnor.

"The court sitting (in an eminent domain proceed-

ing) has no equitable jurisdiction, and accordingly

has no power to reform or revise the lease in question,

nor to determine to what extent the covenant to pay
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rent shall be affected, if at all * * *. The land-

lord and tenant are confined to their remedies against

the (condemnor) * * *"

Pasadena v. Porter, 201 Cal. 381, 388, 389, 257

Pac. 526, 529.

f) This was the agreed rental value in lieu of the

constitutional market rental value.

Albrecht v. United States, 329 U. S. 599, 603, 91

L. Ed. 532, 538.

g) The only jurisdiction which had been invoked was

under the eminent domain statute.

N. y. Telephone Co. v. U. S., 136 F. 2d 87, 88;

Pasadena v. Porter, 201 Cal. 381, 388, 389, 257

Pac. 526, 529;

San Joaquin etc. v. Stevinson, 164 Cal. 221, 236-

237, 128 Pac. 924, 930.

h) The appellants (defendants) and the trial court

were limited as to the remedies and jurisdiction to

the remedies which the appellants had against the

Government as condemnor.

"The action was not * * * one in which a

general adjudication of * * * title could be made."

San Joaquin, etc. v. Stevinson, 164 Cal. 221, 236,

128 Pac. 924, 930.

''In this proceeding the landlord and tenant are

confined to their remedies against the (condemnor)."

Pasadena v. Porter, 201 Cal. 381, 389, 257 Pac.

. 526, 529.
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i) There was no federal jurisdiction here invoked and

available to the Court and the appellants as to the

matters not affecting appellants' rights against the

Government as condemnor, such as controversies

in personam inter sc because there was no diversity

of citizenship.

In this connection it is to be noted that the trial court

apparently forgot that there was no Declaration of Taking

[R. 185]; Title 40, Section 258a, U. S. C. does invest a

federal trial court with jurisdiction to exercise equitable

jurisdiction in eminent domain proceedings in effecting

disbursement of the award in cases in which the Declara-

tion of Taking has been filed (Swanson v. U. S., 156 F.

2d 442, 447). But no such right exists in the absence of

such Declaration of Taking, such as existed in this case.

Furthermore, even if there had been a Declaration of Tak-

ing, such equitable jurisdiction would not include the right

to determine rights in personam which did not vest an in-

terest, estate or lien in or upon the right taken or the

fund which represented it (U. S. v. Certain Land in An-

napolis, Md., 46 Fed. Supp. 441, 447).

We appreciate that the record shows extreme patience

and sincerity on the part of the trial judge and that his

every action and ruling was intended to safeguard and

protect his conception of the equitable rights of all. We
have no doubt that he may have considered a possible loss

by Gawzners if they were not paid their rent out of the

award, although the entire evidence in the cause gave no

indication of such a purpose on the part of Lebenbaum,
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or that such an event was other than the remotest possi-

bility. As we have seen, the Court expressly found that

Lebenbaum had fully complied with the terms, provisions

and covenants of the lease [F. 12; R, 226] and even the

notice by Gawzners made no claim of default on his part

[R. 305]. Such a remote hypothesis has been considered

and rejected by the Supreme Court of California.

"* * * 'if a case should arise where, upon the

payment of the value of the leasehold interest to the

tenant, the remedy of the landlord to collect his rent

might be impaired or defeated on account of the in-

solvency of the tenant, or other cause, a court of

equity might interpose to prevent the payment of the

damages recovered into the hands of the tenant, and

appropriate the fund, or so much thereof as might

be necessary, to the payment of the rents due or to

become due from the tenant to the landlord during

such time as the lease might, by its terms, continue

to run.' We express no opinion as to the question

whether or not such a proceeding would lie in an in-

dependent action between appellant and respondent,

but see no room for its invocation in the present situa-

tion of the parties. In this proceeding the landlord

and the tenant are confined to their remedies against

the condemning municipality.

"It has been argued here that, if the respondent be

allowed to recover for the full value of the leasehold

interest, there will be handed over to the tenant a

portion of the damages which is the equivalent of the

rent to be paid, and appellant may lose her rent by

the insolvency of the respondent, or otherwise. The
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same contention was advanced in Gluck v. Baltimore,

supra, and the court said: 'It has, however, been

contended that, if the tenant should be allowed to re-

cover for the full value of the leasehold interest, and

the landlord should be required to rely upon the per-

sonal obligation of the tenant for the payment of

rent, a rule of this character would or might in many

instances result in great loss to the landlord. At best,

this is a mere suggestion of a possible hardship

* * * Obviously a principle, if sound, ought to be

applied wherever it logically leads, without reference

to ulterior results. That it may, in consequence,

operate in some instances with apparent, or even with

real harshness and severity, does not indicate that it

is inherently erroneous. Its consequence in special

cases can never impeach its accuracy.'
"

Pasadena z: Porter, 201 Cal. 381, 388, 389, 257

Pac. 526, 529.

VII.

If the Court Had Jurisdiction to Determine and En-

force Payment of the Rental Due From Leben-

baum to Gawzners Under the Lease, During the

Period of Plaintiff's Occupancy of the Leased

Premises, It Should Have Found and Decreed

That Such Rental Was the Minimum Guarantee

of $1500 Per Month as Provided in Paragraph

Three of the Lease [R. 275].

This point is completely treated in our Summary of the

Argument, supra, page 20.
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VIII.

The Court Erred in Overruling Lebenbaum's Objec-

tions to, and Denying His Motions to Strike the

Answers of the Witnesses Allen and Frisbie as

to the Bonus Value of Lebenbaum's Leasehold

Estate.

In view of the fact that the appellants, by stipulation,

had fixed the compensation in an agreed amount as the

agreed award for rental of the leased and unleased areas,

the question as to what might or might not have been the

bonus value measure under the Fifth Amendment, was

irrelevant. Also, the bonus value rule only applies where

the entire leasehold is taken and the lease is thereby ter-

minated, or where a portion of the leasehold is taken

but the lessee's obligation for rent is terminated.

U. S. V. General Motors Corp., 323 U. S. 2>7?>, 382,

89 L. Ed. 311, 320;

U. S. V. Petty Motor Co., 327 U. S. 372, 378, 381,

90 L. Ed. 729, 734, 736;

John Hancock Mut. Life Ins. Co. v. U. S., 155 F.

2d 977, 978.

Appellant Lebenbaum, therefore, respectfully represents

that this Honorable Court should remand the cause to the

trial court with directions

:

1. To find that the parties by agreement have fixed the

rental compensation for the leased and unleased

areas, in the sum of $113,704;

2. To find that such sum by agreement, represents

77.7% of the market rental value of said leased and

unleased areas

;
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To find that the agreed reduced rental value of the

unleased area is the sum of $8,508.00 and that the

agreed reduced rental value of the leased area is the

sum of $105, 196.00;

To conclude that judgment should be rendered

awarding the sum of $19,403.98 to Gawzners and

the sum of $91,023.77^ to Lebenbaum, and to enter

judgment accordingly.

Respectfully submitted,

Irl D. Brett,

Paul R. Cote,

By Irl D. Brett,

Attorneys for Appellant Leo Lebenbaum.

^While the awards would normally be: Gawzners, $8508.00 and

Lebenbaum, $105,196.00, the Government was entitled to a credit

for $1594.02 which had been paid to Gawzners [R. 264, par. 14]

which would reduce their award to $6903.98, then Lebenbaum had

assigned $12,500.00 of his award to Gawzners as security for his

liquor license [R. 60] which would increase Gawzner's award to

$19,403.98. The Government had exercised an offset of $1672.23

against Lebenbaum [R. 265, par. 20] ; this reduced his award to

$103,523.77. His assignment of $12,500.00 as security for the

liquor license [R. 60] reduces his award to $91,023.77.









APPENDIX I.

Fifth Amendment: "Nor shall private property be

taken for public use without just compensation."

First War Powers Act—Act approved August 18, 1890;

26 Stat. 316 (SOU. S. C. 171):

"The Secretary of War may cause proceedings to be

instituted in the name of the United States, in any court

having jurisdiction of such proceedings for the acquire-

ment by condemnation of any land, temporary use thereof,

or other interest therein, or right pertaining thereto,

needed for the * * * location * * * Qf * * *

military training camps * * * such proceedings to be

prosecuted in accordance with the laws relating to suits

for condemnation of property of the States wherein the

proceedings may be instituted * * *."

Second War Powers Act—Act approved March 27,

1942:

"Sec. 2. The Secretary of War, the Secretary of the

Navy, or any other officer, board, commission, or govern-

mental corporation authorized by the President, may ac-

quire by purchase, donation, or other means of transfer,

or may cause proceedings to be instituted in any court hav-

ing jurisdiction of such proceedings, to acquire by con-

demnation, any real property, temporary use thereof, or

other interest therein, together with any personal property

located thereon or used therewith, that shall be deemed

necessary, for military, naval, or other war purposes, such
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proceedings to be in accordance with the Act of August 1,

1888 (25 Stat. 357), or any other appHcable Federal

statute, and may dispose of such property or interest there-

in by sale, lease, or otherwise, in accordance with section

1 (b) of the Act of July 2, 1940 (54 Stat. 712). Upon

or after the filing of the condemnation petition, immediate

possession may be taken and the property may be occupied,

used, and improved for the purposes of this Act, notwith-

standing any other law. Property acquired by purchase,

donation, or other means of transfer may be occupied,

used, and improved, for the purposes of this section prior

to the approval of title by the Attorney General as re-

quired by section 355 of the Revised Statutes, as amended."
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APPENDIX II.

The following Street Improvement Acts, each of which

authorized condemnation proceedings to acquire the neces-

sary rights-of-way and other lands and each of which pro-

vided for creation of assessment districts and assessing

the cost of the improvements against the lands benefited

by the improvement were effective on December 15, 1943:

Street Opening Act of 1889 (Streets and Highways

Code Sections 3200-3351)

;

Assessments: Chapter 4 (Sections 3260-3267),

Chapter 5 (Sections 3280-3290)
;

Condemnation: (Sections 3330-3335).

Street Opening Act of 1903 (Streets and Highways

Code Sections 4000-4443)

;

Assessments: Sections 4270-4350;

Condemnation: Sections 4185-4241.

The Improvement Act of 1911 (Streets and High-

ways Code Sections 5000-6794)

;

Condemnation: Sections 6120-6123;

Assessments: Sections 5315-5327.

Typical examples of the provisions are the following

sections from the Street Opening Act of 1903 (the Act

involved in Pasadena v. Porter) :

Streets & Highways Code Section 4270:

^'Diagram of project: Preparation and delivery: Data

required to be sJiouni. Upon the entry of the interlocutory

judgment, the legislative body shall order the engineer to

make and deliver to the street superintendent a diagram

of the improvement and of the property within the assess-

ment district described in the ordinance of intention. The



diagram shall show the land to be taken for the proposed

improvement, and also each separate lot or parcel of land

within the assessment district, and the dimensions of each

such lot or parcel of land, and its relative location to the

proposed improvement."

Streets & Highways Code Section 4271

:

"Assessment of expenses: Deduction of contribution.

If the proceeding is not conducted by a county, the engi-

neer shall deliver the diagram to the street superintendent

and shall indorse thereon the date of such delivery. The

street superintendent upon receiving the diagram (or, if

the proceeding is conducted by a county, the county sur-

veyor or other engineer upon the completion of the dia-

gram) shall proceed to assess the total expense of the

proposed improvement against the lands, including the

property of any railroad or street railroad, within the

assessment district, except the land to be taken for the

improvement, in proportion to the benefits to be derived

from the improvement. Before the total expense is

assessed he shall deduct such percentage or sum as the

legislative body has declared by the ordinance of intention

that the city shall pay."

Streets & Highways Code Section 4300:

"Right to demand offset. The owner of any property

assessed, who is entitled to compensation under the award

made by the interlocutory judgment, may, at any time

after the assessment becomes payable, and before the sale

of the property for nonpayment thereof, and before the

issuance of bonds to represent the assessment, demand of

the street superintendent that such assessment, or any

number of assessments, be offset against the amount to

which he is entitled under the interlocutory judgment."
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APPENDIX III.

[Rep. Tr. p. 127] :

(Mr. Hearn.)

In this case we have, as I said before, the rulings of this

court that the lease is still in effect. That being the case,

we have this situation that Gawzner is still able now,

and under the language of this term of this lease, will be

able, to look to Lebenbaum for rent in full, and no matter

what, if anything, this court may award Gawzner as com-

pensation for what the government may have taken from

him, that will not relieve Lebenbaum from the obligation

to pay rent to Gawzner, and, if, by any judgment that is

rendered in this court, any portion of the award paid

by the government for rent is awarded to Gawzner,

Lebenbaum will still be liable to Gawzner for rent. I

can see no escape from that whatever since the question

of rent as between Gawzner and Lebenbaum in this action

is not before the court either by pleadings or as the result

of the law as we have seen it to be. So that, if there is

an award to Gawzner for rent in this case or for some

compensation for the use and occupancy of these premises

during the period the government was in there, that will

still not relieve Lebenbaum. It will not be I'es judicata

on the subject of rent as between these two contesting de-

fendants, and Lebenbaum will still be liable. The law in

such cases proceeds upon the assumption that the landlord

is not injured by not giving him the money directly out

of the award; that he has his remedy against the lessee

personally, by a personal action, an action in personam,

to [R. T. 128] recover the rent, which is no worse remedy

than he had before the condemnation occurred. He is

in no worse position and he still has identically the same

remedies that he had before.



A second objection or ground that I have for the ob-

jection made is this. We are before your Honor to settle

the question of the apportionment of this award as be-

tween these two contesting defendants, and I am treating

Mr. and Mrs. Gawzner, of course, as being one defendant.

It is true, without question, that Mr. Gawzner is entitled

to recover the rental value of that portion of the con-

demned property which lies outside the boundaries of the

Miramar Hotel. We don't dispute that. But what we

say is that he is not entitled to any portion of the award

for use and occupancy of the part included within the

hotel because he has his remedy in a personal action

against Lebenbaum. But, being before the court on the

question of apportionment, we have this question, which

reduces itself to one of simple arithmetic, it seems to me.

I anticipate that the witness will answer that Mr. Leben-

baum's lease had no value over and above the rent, that is

to say, that it had no bonus value. Let's assume for the

purpose of our reasoning for a moment that that were

true, which I do not admit. If it were true that the lease

had no bonus value and if for that reason Lebenbaum were

not entitled to any portion of the award for the use and

occupancy during the period that the government occu-

pied it, then it [R. T. 129] would not follow from that

premise that Gawzner was entitled to it. So what would

we do with the rest of the money that is here ? The mere

fact that one man is not entitled to the money doesn't, of

itself, establish the fact that some other person is entitled

to it. In a condemnation case, the only person who can

recover anything is the one from whom something was

taken. Now, what did the government take in this case?

It took the temporary use and occupancy of the premises,

the Miramar Hotel premises, for a period of time be-

ginning after and ending before the period of Lebenbaum's
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lease. From whom did it take the right of use and occu-

pancy? It took it from the man who owned it. Who
owned it? Under the law of landlord and tenant, Leben-

baum and Lebenbaum alone owned the right to use and

occupy those premises. Mr. Gawzner had the right to

go on the premises to inspect them and to inspect Mr.

Lebenbaum's books and records, but he had no other right,

other than as a member of the general public, to go on the

premises. He had no right to participate in running that

business, in taking any hand in its operation. He could

be excluded from the premises by Lebenbaum if at any

time he made himself obnoxious there and had gone be-

yond the rights that the lease gave him to inspect. So,

when we come to decide how we are going to divide this

award and we come to decide what was taken and from

whom we would take that with respect to the Miramar

Hotel, nothing was taken from [R. T. 130] Mr. Gawzner.

He had nothing to give the government. But the right of

use and occupancy was owned by Lebenbaum to the ex-

clusion of the world, including Gawzner, and was from

him only that the government took the temporary right

of the use and occupancy and from him only that the

government could take it.
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RESPONDENT LEBENBAUM'S BRIEF.

I.

Opinions Below.

The opinions below are correctly described and referred

to in Appellant, Lebenbaum's Opening Brief (L.O.B. p.

n.*

Throughout this brief Lebenbaum's Opening Brief will be indi-

cated as L.O.B. ; Gawzner's as G.O.B. ; the printed transcript of
the record as R., the findings in the judgment appealed from as
F., and the conclusions therein as C. The United States will be
called Government ; the area under Lebenbaum's lease, the leased

area, the remainder, the unleased area. Emphasis is supplied unless
otherwise noted.
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II.

Jurisdiction.

All jurisdictional matters are correctly set forth and

referred to in said Opening Brief (L.O.B. p. 2) except-

ing that no reference was made to Lebenbaum's Cost Bond

on Appeal [R. 245-246].

III.

Statement of the Case.

In his opening brief Lebenbaum has given a "Succinct

Statement of the Case" (L.O.B. pp. 3-5) and an "Ex-

tended Statement" (L.O.B. pp. 5-12). Gawzners include

a "Concise Abstract of Case" in their opening brief (G.O.B.

pp. 3-6). While that latter is in part accurate, it con-

tains conclusions and omissions which will be hereinafter

noted and which, Lebenbaum believes, make his statements

the more reliable.

L The first paragraph in Gawzner's "Concise

Abstract" is inaccurate in omitting reference to para-

graph Thirteen of the lease [R. 294] which limited

Lebenbaum's obligations under paragraph Five [R.

285] and Seven [R. 287-290] which are referred to.

The trial court noted such limitation [R. 178-179]

and gave it proper and necessary consideration in

determining that through apportioning to themselves

restoration not paid for by the Government [R.

98, 55], i.e., for ordinary wear and tear, appellants

Gawzner and Lebenbaum had reduced the balance of

the agreed award, which had been paid into the regis-

try of the Court to a sum less than the reasonable

rental value of the leased and unleased areas and that,

for such reason, the rental compensation for each area
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must be ratably reduced [R. 179-182; 228-232; Fs. 15-

22, incl.].

2. While the second paragraph of Gawzner's

"Concise Abstract" is technically correct in that it

discloses that it is only a partial quotation and indi-

cates the omission in a customary format, it is not

a fair or accurate abstract. It omits the very lan-

guage which limits the condemnation clause to parti-

cular condemnations by particidar condemnors

[L.O.B. pp. 22-31; R. 291-292].

3. In the first complete paragraph on page 4 of

their opening brief, Gawzners state that "Lebenbaum

made only limited restoration of the premises." Such

statement is not true and there is no supporting evi-

dence in the record!

4. In the paragraph next following, Gawzners

state "and Gawzners completed the restoration of all

of the property and the repair and replacement of

furniture and equipment." Such statement is not true

and there is no supporting evidence in the record!

Ordinarily, Lebenbaum would ignore such unwarranted

asseverations, since they are without record support, but

he departs from such ordinary course, in this brief, for

the following reasons:

(a) Throughout this cause Gawzners have contended

that the trial court had jurisdiction to bind Lebenbaum

under the rule of res judicata as to the rights and obliga-



tions of appellants inter se—not connected with their sev-

eral rights as against the Government—and it is assumed

that they will so assert in this court and in the state court

as hereinafter referred to.

(b) In Exhibit B [R. 82-86] annexed to Gawzner's

answer to the Third Amended Complaint [R. 72-86], there

is contained a paragraph I [R. 84] which requires Leben-

baum to "comply with the terms of the lease."

(c) While this agreement expressly excepts the period

which is the subject matter of this appeal [R. 85] Gawz-

ners have filed an action in the Superior Court of Santa

Barbara County, California, entitled ''Paul Gawzner, et

al. V. Leo Lebenbaum, et al., No. 39518," which is now

pending, and in which they allege that Lebenbaum has

defaulted in respect to his obligation as to restoration and

that they have fully performed. Also, regularly during

each month since Lebenbaum was returned to possession

by the trial court [R. 16], Gawzners have written Leben-

baum a letter re-asserting the existence of such alleged

default [Appdx. i].

(d) Hence, Lebenbaum does not want this court to as-

sume, by Gawzner's unsupported asseverations and his

silence, that such statements are true and, particularly, de-

sires to avoid the possibility that this Court, considering

the statements insignificant and undisputed details, might

inadvertently adopt them in its factual statement in its

decision of this cause and thus give Gawzners an op-

portunity to cite such statements as res judicata in the

State suits!
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IV.

Gawzners' Specifications of Alleged Error.

Gawzners' Opening Brief contains a veritable potpourri

of alleged errors by the trial court, consisting of 17 divi-

sions and 8 subdivisions. We will examine each of them

to the extent deemed necessary but believe that they can

be appropriately grouped into the following summaries

:

1. The Court erred because it refused to declare the

lease, and the compensation from the Government

for the use of the leased area, forfeited to Gawz-

ners (G.O.B. p. 8—points 1 and 2; pp. 13-25).

2. The Court erred in the measure of compensation

which it applied in awarding the rental compensation

(G.O.B. pp. 8-13—points 4-15; pp. 26-44).

3. The Court erred in ratably reducing the agreed

rental apportioned for the unleased area (G.O.B. pp.

9-11—points 5-10; pp. 45-46).

4. The Court erred in refusing leave to file portions of

Gawzners' proposed Cross-Complaint (G.O.B. p.

13—point 16; p. 48).

5. The Court erred in not signing the findings sub-

mitted by Gawzner (G.O.B. p. 13—point 17).



ARGUMENT.

I.

The Court Did Not Err in Refusing to Declare the

Lease, and the Compensation From the Govern-

ment for the Use of the Leased Area, Forfeited

to Gawzners.

1. The Court Did Not Err in Refusing to Declare the Lease

Forfeited and Terminated.

The Court did so refuse [R. 234-235; C. 2]. But, as we

have already shown in our opening brief (L.O.B. pp. 22-

33), such portion of the Court's decision was correct and

is supported by the record and the law.

An examination of the argument of Gawzners upon this

issue discloses misstatements, misconceptions and the com-

plete ignoring of language in the lease which distinguishes

its provisions from those in the cases cited by them and

from what is commonly termed a general condemnation

clause.

On page 14, Gawzners state:

"No contention was made that the language of the

condemnation clause was ambiguous * * *."

(L.O.B. p. 14.)

The opinions of Judge Hollzer (61 Fed. Supp. 268) and

Judge Weinberger [R. 16] refute this misstatement.

Throughout their discussion of paragraph Ten [R.

291] [the condemnation clause] they ignore the limiting

words or clauses **such," "in any such" and the proviso

that the condemnation should be one in which assessments

were levied. In short, they ignore the evident fact that

paragraph Ten was limited in its scope to a particular



kind of condemnation proceeding and that, thereby, this

federal proceeding was excluded!

In such discussion they also ignore the provisions of

paragraphs Fourteen [R. 295] and Twenty-two [R. 299]

in which the United States is named when it is intended

that the lease apply to it.

And they also ignore the applicable California law which

requires, if possible, a construction which will avoid

the forfeiture of an estate (L.O.B. p. 24, and cases cited).

We believe Gawzners have also misconstrued the author-

ities and decisions which they cite upon this point (G.O.B.

pp. 18-25) if they conceive them to be applicable to Para-

graph Ten of the Lebenbaum lease. Before analyzing

such authorities and decisions, we repeat here the summa-

tion set forth in Lebenbaum's opening brief (L.O.B.

p. 32)

:

"Summarizing, we do not dispute that a general

condemnation clause may result in a forfeiture of a

tenant's right to a condemnation award. We do not

dispute that the term 'other public body' may be used

to include the United States or that it is a 'public

body.' We do not dispute that the instant case in-

volves an eminent domain proceeding for 'a public

purpose.' We do assert that paragraph Ten is not a

general condemnation clause but is a limited condem-

nation provision covering a particular kind of eminent

domain proceedings only and that it, manifestly, was
never intended to include the United States nor this

type of a condemnation proceeding."

The quotation from 18 Am. Jur. 866, Eminent Domain,

Sec. 232 is irrelevant. The condition stated therein

(G.O.B. p. 18) "f/ applicable to the particular case" is not

present in our case.



This, also, eliminates U. S. v. Petty Motors Company,

327 U. S. 372, 375, 90 L. Ed. 729, 733 (G.O.B. p. 15)

on this point, because the quoted clause expressly included

Federal takings by tmme.

Likewise, Gawzners' quotations from U. S. v. Improved

Premises, etc., 54 Fed. Supp. 469 (G.O.B. p. 19) ; U. S. v.

21,815 Sq. Ft. of La^id, etc., 59 Fed. Supp. 219 (G.O.B. p.

21) ;U. S. V. 10620 Sq. Ft. etc., 62 Fed. Supp. 115 (G.O.B.

p. 23), and U. S. v. 45,000 Sq. Ft. of Land, etc., 62 Fed.

Supp. 121 (G.O.B. p. 24) are irrelevant here because each

of those decisions construed and applied the provisions of

general condemnation clauses which contained no language

evidencing an intention to limit the type of proceeding or

condemning body ; nor did any of such decisions treat of a

condemnation clause which was capable of several con-

structions, one of which would avoid a forfeiture; nor did

any of them construe a lease made in California, whose

laws require such construction to avoid a forfeiture of an

estate if at all possible.

The Gawzner quotations from U . S. v. Land, 57 Fed.

Supp. 548 (G.O.B. p. 20), and from Strasszula v. Fargo

Estate Trust, 152 F. 2d 61 (G.O.B. p. 22), like their

quotation from paragraph Ten (G.O.B. p. 3), are in-

complete.

Both of these cases involve a lease made in Massa-

chusetts. The full text of the condemnation clause is re-

ported in the District Court decision (57 Fed. Supp. 549).

It contained no word, clause or sentence indicating that

it did not apply to any condemnation proceeding by any

condemnor.
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To the contrary, it read:

"the said premises, or any part * * * gj^^H i^g

taken * * * j^y ^]^g action of any public author-

ities."

Massachusetts law requires a strict construction in favor

of such forfeitures (Goodyear, etc. v. Boston Terminal

Co., 176 Mass. 115, 57 N. E. 214). The Court of Appeals

for the First Circuit said, in citing the Goodyear case,

supra :

"The law governing appellant's (lessee's) claim is

the law of Massachusetts. Hence in accordance with

(that law) the judgment is affirmed."

Of course, our summation, just requoted, discloses that we

take no issue with the general statements of Gawzners

that the United States is a "public body" and this pro-

ceeding was for a "public purpose" (G.O.B. pp. 24-25).

2. The Court Did Not Err in Refusing to Declare the Com-

pensation From the Government for the Use of the Leased

Area Forfeited to Gawzners.

The Court did so refuse [R. 235, C. 4], and we have

shown that such ruling was correct (L.O.B. pp. 28-29).

To keep this reply within proper bounds we desist from

further analysis of the decisions cited by Gawzner, ex-

cept to requote, with added emphasis, from the Petty

Motors case (G.O.B. p. 19)

:

u^ * * with this type of clause, at least in the

absence of a contrary state rule * * *."

Here we have a different type of clause and a strict state

rule of construction to avoid a forfeiture, if possible.

Furthermore, Gawzners' quotation does not even com-

plete the sentence quoted from [G.O.B. p. 24; R. 291].
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II.

The Court Did Err in the Measure of Compensation

Which It Applied in Awarding the Rental Com-
pensation.

Lebenbaum is in the anamolous situation of agreeing

with Gawzners that the trial court erred in fixing and

awarding the rental compensation. He, also, finds him-

self in accord with them that the $113,704 remaining in

the registry represented the agreed rental compensation for

the leased and unleased areas (L.O.B. pp. 42-44; G.O.B.

p. 27).

But, from that point, the positions of the parties are

contradictory

:

1. Lebenbaum asserts that the court erred because it

did not award all of the rental for the leased area to him.

Gawzners, because they did not receive the entire award.

Aside from the factor of forfeiture or assignment which

will be controlled by the decision as to point I, supra, their

controversy lies in the assertion of Lebenbaum that no

interest was taken by the Government in the leased area,

which was compensable by the Government, except a por-

tion of Lehenhaunis interest (L.O.B. pp. 34-39) ; that,

since he continued liable for the contract rent, he alone is

entitled to the full compensation for such taking from him

and that such full compensation includes the equivalent of

the rent he is obligated to pay under his lease (L.O.B.

pp. 39-41).

Gawzners assert that, if the lease continues, they, never-

theless, are entitled to receive their rent, as fixed in the

lease, as a part of their compensation from the Govern-

ment and, that, absent proof of bonus value in Leben-

baum 's lease, they are entitled to all of the rental for the

leased area (G.O.B. pp. 28, 36-37).
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We have just referred to the portions of Lebenbaum's

Opening Brief which refute Gawzners' contentions. Gawz-

ners overlook the basic reasons why the tenant only (i. e.,

Lebenbaum) must receive the equivalent of his obligation

to pay rent to make him zvhole!

"If a condemnation of part of the premises will not

discharge the tenant's covenant to pay rent, neither

will it operate to apportion the rent so as to relieve

the tenant of any portion of his liability to the lessor.

Apportionment of the rent does not mean abatement

of it, because, though rent may be apportioned, the

tenant still remains liable to pay the whole of it

* * *

"As the tenant's estate is entirely distinct from the

landlord's and as both are within the protection of

the Constitution, each must be awarded in money an

amount equivalent to the value of that which is taken

from him and as parts of the premises are taken

from (his) possession without thereby releasing him
from his covenant to pay the whole rent * * *

allowance must necessarily be made for the rent to be

paid for (that) of which he is deprived because the

obligation of his contract to pay the entire rent is not,

and under settled constitutional guarantees cannot be,

impaired or abridged by condemnation proceedings

which * * * ignore that obligation as an element

of substantial injury * * *." (Insertions added.)

Gluck, etc. V. Baltimore, 81 Md. 315, 325, 32 Atl.

515, 516-517.

"* * * The lessee continuing personally liable,

but losing his estate and right to its enjoyment, would

be entitled to receive not merely the value of the term,

hut also a sum of money equivalent to the present

value of the sum of the rents payable in futuro, 'that
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is, he should receive the value of his term subject to

the rent (i. e., the bonus value), and such further sum

as would be considered a present equivalent for the

rent thereafter to be paid * * *.' " (Insertions

added.

)

Pasadena v. Porter, 201 Cal. 381, 387, 257 Pac.

526, 528.

''The court sitting (in eminent domain) has no

power to reform or revise the lease in question, nor

to determine to what extent the covenant to pay rent

shall be affected, if at all. The tenant cannot compel

the landlord to accept a lessened rent. Neither can

the landlord force a readjustment of the rent." (In-

sertions added.)

Pasadena v. Porter, 201 Cal. 381, 388, 257 Pac.

526, 529.

Gawzners rely upon U. S. v. Petty Motor Company,

327 U. S. 372, 381, 90 L. Ed. 729, 736 (G.O.B. p. 36)

and quote from a statement defining a measure of dam-

ages :

"The measure of damages is the difference between

the value of the use and occupancy of the leasehold

for the remainder of the tenant's term, * * *

Less the agreed rent which the tenant would pay for

such use and occupancy."

They ignore the fact that the quoted definition was

the constitutional measure under the Fifth Amendment

(U. S. Rep. 377, L. Ed. 734) for the taking of all of

the remainder of Petty's lease:

"The Petty Motor Company held a lease which ex-

pired October 31, 1943, with an option for an addi-

tional year * * *." (U. S. Rep. 733, L. Ed. 375);
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"The value of the remainder of the term of Petty

Motor Company's lease includes the value of the right

to a renewal for a year * * * as well as the

value of the period, ending October 31, 1932 * * *

(U. S. Rep. 380, L. Ed. 736)

;

"* * * These facts, we conclude, resulted in the

taking by the United States of the temporary use

of the building until June 30, 1945, * * *." (U.

S. Rep. 374-375, L. Ed. 733);

"* * * consequently (Petty's) rights under the

lease ended before those which the Government sought

by its petition * * * (U. S. Rep. 375, L. Ed. 733.)

(Insertion added)

;

"U. S. V. General Motors Corp. (323 U. S. 2>72>,

89 L. Ed. 311) was a different case. In it only a

portion of the lease was taken * * * (U. S.

Rep. 379, L. Ed. 735);

"There is a fundamental difference between the

taking of a part of a lease and the taking of the

whole lease." (U. S. Rep. 379, L. Ed. 735.)

It was in the light of such factual determination and

legal conclusions that the Supreme Court defined the

measure to be applied for taking all of Petty's remaining

leasehold estate.

The Supreme Court has never said that the landlord

is entitled to share in an award for the taking of a

portion of the tenant's term where the tenant remains

liable on the lease. Inferentially, at least, it has held to

the contrary (Appendix ii).

It is difficult to see where Gawzners get comfort from

John Hancock, etc. v. U. S., 155 F. 2d 977, 978 (G.O.B.

pp. 37-38). We relied upon it. (L.O.B. pp. 41, 56).
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We repeat a portion of Gawzner's quotations, with appro-

priate emphasis:

"If, after a condemnation, a lessee remains under

obligation to pay rent, it is entitled to damages equal

to the fair rental value of the permises * * *^

"* * * In (U. S. V. General Motors) the tenant

was under a continuing obligation to pay rent and

hence was entitled to the fair rental value undimin-

ished by the rental under the lease * * *."

We have shown that such is the California rule

(L.O.B. pp. 40-41) and Pasadena v. Porter, supra.

Gawzners seem to believe the rule is different if the

tenant is liable for but has not paid the rent (G.O.B.

p. 38). The Court of Appeals says "remains under obli-

gation to pay," not "has paid," the rent. Furthermore,

Lebenbaum did pay until Gozv::ners refused to accept fur-

ther rent [R. 226; F. 12, 13; 202; 83; 117, 348-349; 8

par. 1; 11-12].

Gawzners rely on Galvin v. Southern Hotel Corp., 164

F. 2d 791 (G.O.B. pp. 38, 39]. That was a Declaration

of Taking case (L.O.B. p. 53, 154 F. 2d 970, 971), and the

Court of Appeals therein held that the tenant had wilfidly

defaidted before the Government condemned and that he

had wilfully failed to abide by the conditions which the

Court had imposed in 154 F. 2d 970 for relief from his

default. Also, it is contrary to California law.

In a somewhat oblique manner, Gawzners may be rely-

ing upon U. S. V. 26,699 Acres of Land, etc., 174 F. 2d

367, from which they quote (G.O.B. p. 44) :

"If the lease was cancelled by appellees [lessees],

no recovery ought to be had by them, or, if the lease
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was merely suspended because of the pendency of the

condemnation procceding-s, any damages to Appellees

must be diminished by the annual rent which they

were relieved from paying, if any."

It is evident that they misconstrue or ignore the portions

we have emphasized. Of course, if the eminent domain

proceedings relieved the tenant from paying rent during

the period of the taking, which is not the rule in California

but is the rule in some states (Cf. Pasadena v. Porter,

201 Cal. 381, 387, 257 Pac. 526, 528), then the lessee

would not have that continuing obligation and could not

collect for it from the condemnor.

On pages 36 and 37 of their Opening Brief, Gawzners

blandly state:

"* * * In the case at bar if the rental payable

by Lebanbaum to Gawzners had been a flat sum of

so many dollars per month, it would be readily con-

ceded, we believe, that after determining the amount

of restoration the remainder of the compensation

recovered from the United States would have been

payable first to Gawzners in the amount of such rent

reserved by the lease, and the remainder, if any, to

Lebenbaum as the bonus value of his lease * * *."

We ask for authority. We have found none. Instead, as

we have shown, the Federal law, the State law and the

weight of authority is just the opposite! As epitomized

in the Leonard case (L.O.B. p. 40) 325 111. App. Z7h, 391,

60 N. E. 2d 457, 464:

"Lessor will have no claim * * * against the

Government, since the Government will not have ap-

propriated any interest of lessor's in the premises
if. lie ;t^

"
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And, of course, the fund represented the claims against

the Government (L.O.B. p. 51).

Gawzners' contentions on this point require considera-

tion of two other matters:

First, if the present judgment is affirmed, or if any

subsequent modification thereof awards to Gawzners any

portion of the contract rental for the period of the Gov-

ernments occupancy of the leased area, Gawzners will

have collected from the Government, by judicial decree,

moneys which they could not have collected from the Gov-

ernment, and which the Government owed to Lebenbaum!

The Government, of course, is protected because it has

paid the money into court and it is not concerned with

how or to whom it is distributed {U. S. Dunniington,

146 U. S. 338, 351, 36 L. Ed. 996, 1001), but Leben-

baum would have no protection or defense from a full re-

covery of the accrued rental under the lease brought in

any court of competent jurisdiction. This is necessarily

true, because:

(a) under the controlling California law, a taking of

a part of a lease does not release, apportion, abate, modify

or suspend the full contract liability of the lessee to pay

the full accrued rent. {Pasadena v. Porter, supra.)

(b) since neither this court nor the trial court has

jurisdiction in this cause to determine and enforce the

rights and obligations of the appellants as between them-

selves, as distinct from, their rights to collect from the

Government (L.O.B. pp. 49-55) Gawzners could not con-

fer such jurisdiction by consent nor be estopped thereby

to assert in the later litigation that the decree must be

construed as a distribution of the eminent domain obliga-
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tion running from the Government to them, and, hence,

as not affecting or including Lebenbaum's contract lia-

bility over which the court rendering the eminent domain

judgment had no jurisdiction.

(c) neither this court nor the trial court is an agent

of the Government (Cromclin v. U. S., 177 F. 2d 275).

Hence, if Gawzners did subsequently collect from Leben-

baum the contract rental under the lease, he would have

no way to assert and enforce reimbursement for the moneys

which the Government, through the court, had erroneously

paid to them.

Second, the record discloses that paragraph Ten of the

lease has been construed by two trial judges and that

their construction appears to be consistent with the true

intent of the parties:

"* * * and where that is the case, the appellate

court will not substitute another interpretation,

though it seems equally tenable."

Hart V. California Pacific T. and T. Co. (9th Cir.),

136 F. 2d 430, 432.

2. Lebenbaum asserts that the learned trial judge erred

in failing to fix the agreed rental value of both areas and

in failing to award all for the leased area to him and all for

the unleased area to Gawzners (L.O.B. p. 45). This

could have been done in a number of ways and it was not

error for the Court to receive evidence as to market rental

value of both areas in order to compare the totals with the

agreed rental and to reduce each ratably. Such was the

Court's obligation in order to construe the stipulation be-

tween the parties so ' as to produce equitable as distinct
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from inequitable results. (Stratford Co. v. Continental

Mtge. Co., 74 Cal. App. 551, 555, 241 Pac. 429, 431.)

But the Court erred when it awarded part of the agreed

rental for the leased area to Gawzners.

Gawzners assert intermediate errors as to admission of

evidence. Viewed in the Hght of departures from the

agreed values, we agree in part as hereinafter noted, but,

viewed as intermediate evidence of market rental value

to be used in dividing up the agreed rental, we disagree.

In so far as the intermediate steps of ascertaining mar-

ket rental value of the leased area were concerned, the

Court erred in receiving and failing to strike Gawzners'

evidence as to bonus value, since such value was incom-

petent, irrelevant and immaterial. It was incompetent be-

cause the rental value had been fixed by agreement. Hence,

whatever was left after ascertaining and deducting the

agreed rental for the unleased area was the agreed rental

for the leased area, irrespective of what otherwise would

have been the constitutional measure of just compensation

(L.O.B. p. 44). It was irrelevant because bonus value

has no relevancy where the zuhole compensation is due the

tenant (L.O.B. p. 56). It was immaterial because it would

neither support nor deplete the rental due Lebenbaum as

agreed rental for the leased area.

We shall now consider Gawzners' contentions

:

(G.O.B., Points 13, 14 and 15, pp. 11-13). A reason-

ably accurate summary of Exhibits A and B and of Pette-

grew's testimony is set forth in portions of Judge Wein-

berger's opinion of August 25, 1948 [R. 160-162; 172-

175] and in Gawzners' Opening Brief (G.O.B. pp. 5,

29-32). The foundation for such testimony had been laid
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in the testimony of Gawzners' witnesses, Allen and Frisbie.

Allen stated : There was no similar lease known to him

in or near the vicinity [R. 378-381] and there was no

similar property of such age nor which had so scattered a

layout [R. 378]. Frisbie knew of no similar lease or

similar property [R. 393, 394, 397, 408, 409, 416].

Hotel properties and leases were scarce and had reached

a peak for earnings [R. 399-400]. He considered reports

of its earning experience [R. 398], and conceded that a

prospective lessee zvould have done so [R. 403-406; 419-

422], but ignored such matters on advice of Gawzners'

counsel [R. 411]. The Court made a finding to such

effect [R. 232; F. 26], which is not challenged by Gawz-

ners. We believe the Supreme Court has settled the rule

that evidence of past and prospective earnings is admis-

sible where no real market exists, where the taking is tem-

porary and affects a service property ( U. S. v. Miller, 317

U. S. 369, 374-375, 87 L. Ed. 336, 342, 343; Kimball

Laundry v. U. S., L. Ed. Adv. Opin. 1420. Cf. Brooklyn

etc. V. N. v., 139 F. 2d 1007, 1013; Monongahela Nav. Co.

V. U. S., 148 U. S. 312, 37 L. Ed. 463, 468; Montana R.

Co. V. Warren, 137 U. S. 348, 352, 34 L. Ed. 681).

Pettegrew testified that one method of evaluating hotel

leases used in this area is to estimate prospective and as-

certain previous, earnings and calculate the number of

times of earnings the lease is worth [R. 465].

"Artificial rules of evidence which exclude from

consideration matters which men consider in their

everyday affairs hinder rather than help in arriving

at^a just result. * * *."

U. S. V. 25406 Acres of Land, etc., 172 F. 2d 990,

995.
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Gawzners also assert errors in intermediate findings by

the trial court. We have already shown that the Court

was right and Gawzners are wrong as to Specification 4,

subdivisions a to h, inclusive (G.O.B. pp. 8-9). As to

Finding 17 [R. 227-228], we think the trial court is tech-

nically correct on this record but factually incorrect on

the true record because the compensation for time required

for restoration, i. e., for the period of deprivation of use,

would be rent [R. 121]. The short answer is that the

finding is immaterial. The parties had settled such issues

by their stipulation [R. 98] and receipt of such part of

the funds [R. 103; 265, par. 22]. The issue as to what

items were included as rent was immaterial. The parties

had agreed the unpaid balance was rent! Finding 18 [R.

228] is factually accurate and is supported by the evidence

[R. 401, 478, 483].

Finding 19 [R. 228] is also factually accurate and is

supported by the evidence. It is material because it sup-

ports Findings 20 [R. 230] and 22 [R. 231], and the

Court's action in ratably reducing the allowance for rent

of the unleased area. The record clearly discloses (a)

that Lebenbaum was not required to make restoration for

ordinary wear and tear and damage by the elements.

[Paragraph Seventeen, R. 294] ;
(b) that the amount

stipulated [R. 98] and paid [R. 265, par. 22] included

such excluded items [R. 435] and (c) there was no segre-

gation of liabilities as between appellants [R. 358-362]

and (d) that the stipulated judgment against the Govern-

ment did not include compensation for ordinary wear and

tear [R. 55].

Finding 22 [R. 231] is incorrectly described by Gawz-

ners (G.O.B. p. 11). The Court does not find that the
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sum of $113,704.00 does not represent a sum which can

be found to be the compensation for use. He found that

it cannot be found to be the entire compensation for the

use. This is an accurate finding if it means by the term

"entire compensation," the equivalent of market rental

value. It is erroneous, however, if it means that such

sum is not the entire sum which the parties, by agreement,

have fixed as the equivalent of market rental for the leased

and unleased areas. As we have shown (L.O.B. p. 56)

this error can be cured without a reversal of the judgment

and without further evidence being taken by a simple re-

mand with directions.

Finding 27 [R. 232] is supported by the testimony of

Pettegrew [R. 425-435; 448-486] and Exhibits "A" and

"B" [R. 310-331]. Also, by that of Frisbie [R. 399-400].

Finding 28 [R. 23S] is doubtful because Frisbie testified

that the market rental value of the leased area was $161,-

500.00 [R. 400]. Gawzners, however, may not complain.

They ofifered no evidence as to the market rental value

of the leased area and confined their evidence to alleged

lack of bonus value. Having offered no evidence on the

issue they may not complain of the Court's finding that

none was given. Furthermore, they had no interest wJmt-

ever in the rental paid by the Government for the use

of the leased area (L.O.B. pp. 46-48). Their present

counsel, Mr. Burrill, once admitted [R. 146] : ''There can

be no apportionment of a fund that was not recoverable

from the condenmor." In other words, if Gawzners

could not have collected from the Government for its use

of the leased area, they had no right to share in the money

which the Government paid into Court for such use.
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Lebenbaum has complained of the error in Finding 29

[R. 29; L.O.B. p. 45] but ask that it be corrected on

remand f L.O.B. p. 26).

Under Specification 4e (G.O.B, p. 9) Gawzners refer

to an alleged error of the trial court in failing to award

them the reasonable value of the use of the leased area.

This was not error. They were entitled to their contract

rent as fixed in the lease as against Lebenbaum but were

entitled to nothing for the leased area as against the Gov-

ernment and, in this case, the trial court could only de-

termine and apportion their claims and Lebenbaum's

claim against the Govermyient ! (L.O.B. pp. 34-41).

III.

The Court Did Not Err in Ratably Reducing the

Agreed Rental Apportioned for the Unleased

Area.

The evidence disclosed (a) that the market rental value

of the leased area was $161,500 [R. 400; 412] ;
(b) that

that of the unleased area was $10,950 [R. 382, 395],

and the parties agreed that the restoration damage was

$91,296 ]R. 98]. These added together total $263,746.

However, the parties had agreed with the Government

that $205,000 represented such items [R. 45]; thus, by

agreement, ratably reducing agreed value to 77.7% of

market value. The Court was right in making such

ratable reduction. Its error was in awarding Gawzners

part of the rental award for the leased area.
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IV.

The Court Did Not Err in Refusing Leave to File

Portions of Gawzners' Proposed Cross-Com-

plaint.

We do not read the Galznn case (164 F. 2d 791) to

j
hold that the trial court, in an eminent domain proceed-

ing-, has jurisdiction over issues occurring after the period

I

of the taking has expired, but if it does, the Court below

did not retain such jurisdiction [R. 58; 103-104] and the

appellants, by agreement, had eliminated such matters from

the award in this case [R. 85]

:

"* * * that this agreement shall be effective

only for the period subsequent to June 1, 1946, and

shall not be construed to have any effect upon the

award or the share or shares thereof which said

parties are entitled to receive in the above-referred-to

action."

V.

The Court Properly Refused to Approve the Findings

Submitted by Gawzners.

That such point is without merit is shown by the fact

that Gav/zners make no argument in its support. A mere

reading of such proposal discloses that the findings by the

Court [R. 214] include every proper and material fact

which is referred to in the proposed findings.
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Conclusion.

It is respectfully submitted that there is no merit to the

Specifications of alleged error by appellant, Gawzner, and

that this Honorable Court should remand the cause to the

trial court with directions:

1. To find that the parties by agreement have fixed the

rental compensation for the leased and unleased

area, in the sum of $113,704;

2. • To find that such sum by agreement, represents

77.7% of the market rental value of said leased

and unleased areas;

3. To find that the agreed reduced rental value of the

unleased area is the sum of $8,508.00 and that the

agreed reduced rental value of the leased area is

the sum of $105,196.00;

4. To conclude that judgment should be rendered

awarding the sum of $19,403.98 to Gawzners and

the sum of $91,023.77^ to Lebenbaum, and to enter

judgment accordingly.

Respectfully submitted.

Irl D. Brett,

Paul R. Cote,

By Irl D. Brett,

Attorneys for Appellant Leo Lebenbaum.

^While the awards would normally be: Gawzner's $8508.00 and

Lebenbaum, $105,196.00, the Government was entitled to a credit

for $1594.02 which had been paid to Gawzners [R. 264, par. 14]

which would reduce their award to $6903.98, then Lebenbaum
had assigned $12,500.00 of his award to Gawzners as security for

his liquor license [R. 60] which would increase Gawzner's award

to $19,403.98. The Government had exercised an offset of $1672.23

against Lebenbaum [R. 265, par. 20] ; this reduced his award to

$103,523.77. His assignment of $12,500.00 as security for the

liquor license [R. 60] reduces his award to $91,023.77.







APPENDIX I.

Hill, Morgan & Farrer

Attorneys at Law

1007-1022 Title Guarantee Building

Fifth Street at Hill

Los Angeles 13, California

April 19th, 1947.

Mr. Leo Lebenbaum

Miramar Hotel

Santa Barbara, California

Re: Paul Gawzer, et al. vs.

Leo Lebenbaum, et al

pending in the Superior

Court State of California

in and for the County of

Santa Barbara—#39518

Dear Mr. Lebenbaum:

I have been instructed by my clients, Mr. and Mrs.

Paul Gawzner, to give you the following information in

reference to the above litigation.

That on February 24, 1947, said Paul Gawzner and

Irene Gawzner caused to be served upon you by registered

mail a notice, copy of which notice is marked "Exhibit

C" attached to the complaint in the above entitled pro-

ceedings, which said notice in substance advised you that

you were violating the agreement of July 23, 1946, and

that your right to continue the occupancy of said premises

was forfeited and terminated and said notice demanded

that you surrender the premises therein referred to to said

Paul Gawzner and Irene Gawzner and which said notice

further demanded that you cease using said premises by
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charging rates in excess of that authorized by the Office

of Price Administration.

That on March 3, 1947, said Paul Gawzner and Irene

Gawzner caused to be served upon you a notice in writ-

ing, a true copy of which is marked "Exhibit D" attached

to the complaint in the above entitled proceedings, which

said notice advised you that you were violating the afore-

said agreement of July 23, 1946, in the particulars set

forth in said notice and demanded that you remove from

and deliver up to the plaintiffs possession of the premises

therein described within three (3) days after service upon

you of said notice.

That you have failed to deliver up possession of said

premises and continue to remain in possession thereof

and, accordingly, the above entitled action in unlawful de-

tainer was commenced and the same was served upon you

March 7, 1947, and it is the intention of said Paul Gawz-

ner and Irene Gawzner to continue to prosecute the same.

You are further advised that your check No. 1044 issued

March 1, 1947, payable to the order of Paul Gawzner in

the amount of $1500 on the Miramar Hotel account was

returned to you under date of March 3, 1947, and received

by you on March 5, 1947, and that said check was re-

turned for the reason that you had theretofore been served

with notices demanding the return of the possession of

the Miramar Hotel for the reason that you were in de-

fault under the agreement by which you held the same.

Since you have continued to hold possession of said

premises contrary to said notices and contrary to the de-

mands heretofore made upon you and have continued to

have the use of said premises, please be advised that your

check No. 1059 dated March 10, 1947, payable to the
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order of Paul Gawzner in the amount of $3,815.95, your

check No. 1167 dated April 1, 1946, payable to the order

of Paul Gawzner in the amount of $1,500 and your check-

No. 1244 dated April 10, 1947, in the amount of $4,228.45

have been credited by said Paul Gawzner and Irene

Gawzner against your obligation for the reasonable rental

value of said premises while you have retained the same

contrary to said notices and against the wish and desire

of said Paul Gawzner and Irene Gawzner, such credit,

of course, will be conditioned upon said checks being paid

by the bank upon which they are drawn at face value.

Please be further advised that these payments are being

accepted without any intent or purpose to recognize your

right to occupy said premises, nor are they accepted with

any intent to condone or waive your claimed defaults, but

are accepted and credited solely against your obligation

for the reasonable rental value of the use of said premises,

which you are exercising contrary to the wish and desires

of said Paul Gawzner and Irene Gawzner and contrary

to your contractual obligations to them.

Yours very truly,

/s/ Stanley S. Burrill,

Stanley S. Burrill

of

Hill, Morgan & Farrer.

SSB :es

Registered Mail

cc—Messrs. Paul R. Cote and

Thos. H, Hearn

cc—Mr. Laselle Thornburgh.
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In Leonard, et al. v. Auto Car Sales & Service Co., 60

N. E. 2d 457, 464, 325 111. App. 375, 390, the court held:

''Under the 5th amendment to the Constitution of the

United States both plaintiffs and defendant are guar-

anteed just compensation for the taking of whatever in-

terests they have in the demised premises. As in our

opinion the lease has not been terminated, defendant

(lessee) is guaranteed the right to recover the reason-

able value of that portion of its leasehold estate which has

been appropriated by the Government in the pending con-

demnation proceedings in the Federal Court. Plaintiffs

(lessors) will have no claim for the reasonable value of

the use of the premises against the Government, since

the Government will not have appropriated any interest

of plaintiffs in the premises * * *."

The Illinois Supreme Court affirmed and said (64 N.

E. 2d 477, 483, 392 III 182, 195)

:

"We are satisfied that the judgment of the appellate

court is right, and it is affirmed."

Thereafter, the federal Supreme Court denied certiorari

(327 U. S. 804, 90 L. Ed. 1029) and denied a rehearing

(328 U. S. 878, 90 L. Ed. 1646) on the merits and not

because of lack of a federal question.

Since the right of the lessor to share in the condemna-

tion award was the sole federal question raised or dis-

cussed in the lower court decisions, the federal Supreme

Court must be deemed to have found no error therein.
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United States of America,

vs.

21 Acres of Land, etc., et al.,
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Paul Gawzner and Irene Gawzner,

Appellants and Cross-Appellees,

vs.

Leo Lebenbaum,

Cross-Appellant and Appellee.

ANSWERING BRIEF FOR CROSS-APPELLEES
PAUL GAWZNER AND IRENE GAWZNER.

Preliminary Statement.

We respectfully submit that an attempt to follow the

myriad arguments made by appellant Lebenbaum in his

opening brief would only cause a repetition of the confus-

ing elements that entered into the cause in the Court be-

low. Actually the issues in the case at bar are simple.
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Eliminating the side issues and ramifications the basic

elements consist of but three points, i. e.,

1. DOES NOT THE CONDEMNATION CLAUSE IN THE LEASE

REQUIRE THE PAYMENT OF ALL REMAINING FUNDS IN

THE CASE AT BAR TO THE OWNERS GAWZNERS AND

REQUIRE THE CANCELLATION OF THE LEASE?

or if the condemnation clause does not control

2. WHERE THE TENANT HAS PAID NO RENTAL DURING

THE PERIOD OF TAKING BY THE UNITED STATES, IS

NOT THE LANDLORD ENTITLED TO THE REASONABLE

RENTAL VALUE FIXED BY THE JUDGMENT IN CON-

DEMNATION WHERE THE EVIDENCE SHOWS THERE

WAS NO BONUS VALUE IN THE LEASE?

3. WAS IT NOT ERROR FOR THE DISTRICT COURT TO

DIVIDE THE AWARD UPON SOME RATIO OF THE PROS-

PECTIVE PROFITS OF THE TENANT AND RENTAL PAY-

ABLE TO THE LANDLORD?

It is with these three primary issues in mind that we

respond to appellant Lebenbaum's brief.
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ARGUMENT.

I,

That the Condemnation Clause Determines All Issues

in the Case and Requires the Payment of the En-

tire Award to Gawzners and the Cancellation of

the Lease Is Practically Conceded by Appellant

Lebenbaum in His Brief.

On page 32 of appellant Lebenbaum's brief at the con-

clusion of the argument on the condemnation clause,* this

concession is made.

''Summarizing, we do not dispute that a general

condemnation clause may result in a forfeiture of a

tenant's right to a condenmation award. We do not

dispute that the term 'other public body' may be used

to include the United States or that it is a 'public

*For the Court's convenience the condemnation clause of the lease

is again set forth

:

"Ten : Condemnation. The Lessee has heretofore been informed
and knows that the State of California has heretofore acquired

from Lessors, by deed recorded in Book 552, Page 275, Official

Records of Santa Barbara County, California, and is the owner
of a strip of land adjoining U. S. Highway 101 which is presently

being used by Lessors for hotel purposes but which may ultimately

be put to highway uses by the State of California. In the event the

State of California or the County of Santa Barbara or any other

public body shall by condemnation acquire any additional portion

of said leased premises for highway or other public purpose, the

amount of the award in any such condemnation suit shall belong

solely to the Lessors, but Lessors shall pay any and all assess-

ments levied in any such condemnation proceedings. In the event

any such condemnation suit shall include any buildings upon said

leased premises, said Lessors, at their sole cost and expense, shall

relocate the same upon said leased premises in some place mutually
agreeable. Further in this connection, should the effect of such
condemnation be such as to reduce the rentable rooms in said hotel

by fifty (50) per cent, or to preclude the subsequent use of the

beach forming part of the leased premises, then either party to

this lease may terminate the same on thirty (30) days' written

notice to the other."



body.' We do not dispute that the instant case in-

volves an eminent domain proceeding for 'a public

purpose.'
"

In view of this concession we submit that the strained

argument that the condemnation clause does not apply in

the case at bar needs but short answer.

In appellant Lebenbaum's brief in this Court and in the

arguments made to the District Court much has been made

of the equities involved. It is contended that it would

be more equitable to all parties to hold that the plain lan-

guage of this condemnation clause did not apply to the

case at bar, because if the lease was cancelled Lebenbaum

would lose his lease and in addition would lose the use of

the $20,000 which he had put up at the time of execut-

ing the lease for certain improvements to the property

[see paragraph Six of the Lease R. 285]. This same al-

leged inequity would have resulted from a condemnation

action that met the terms of the condemnation clause even

under the strained construction contended for by Leben-

baum.

The plain language of the lease cannot be ignored nor

the lease rewritten by the Court because of claimed in-

equities in enforcing the contract. This general rule is

stated in 12 Am. Jur. 749, Contracts, Section 228, where

it is said:

"Interpretation of an agreement does not include

its modification or the creation of a new or different

one. A court is not at liberty to revise an agreement

while professing to construe jt. * * * Courts
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cannot make for the parties better agreements than

they themselves have been satisfied to make or rewrite

contracts because they operate harshly or inequitably

as to one of the parties."

The decisions are uniform that a condemnation clause

in a lease results in the tenant being unable to share in a

condemnation award.

United States v. Petty Motors Company, 327 U. S.

372, 66 S. Ct. 596, 90 L. Ed. 729;

United States v. Improved Premises, etc., 54 F.

Supp. 469;

United States v. Land, 57 F. Supp. 548.

For other cases see opening brief on behalf of appel-

lants Paul Gawzner and Irene Gawzner.

In the brief to this Court counsel for Lebenbaum have

for the first time openly contended that all Lebenbaum

is obligated to pay Gawzners for the period the United

States occupied the property is the sum of $1500 per

month, or a total of $34,000 ($1500 x 22-2/3 months),

when during the operation of the hotel Lebenbaum was

paying an average of $5,000 per month for the use of

the same property under the terms of the lease [R. 433 and

434] . Apparently counsel did not realize the inconsistency

of the arguments on the equities involved. The lease re-

quires the hotel, cafe and bar to be continuously operated

[R. 281] ; the rental payable under the lease is based upon

the gross receipts from such operations [R. 281 and 282] ;



the lease is subject to cancellation if a condemnation pro-

ceeding reduces the rentable rooms by fifty per cent or

precludes the use of the beach [R. 291 and 292] ; the

within proceedings prevented the use of the beach and

eliminated the possibility of renting any of the rooms or

selling any food or liquor.

In spite of these facts counsel argue that the condemna-

tion clause should not be applied because it is not equitable

to the tenant but contends it is perfectly equitable to the

landlord (Gawzners) to eliminate the operation of the

hotel, cafe and bar, destroy the basis upon which the

rental was fixed in the lease and to permit the tenant

(Lebenbaum) to collect from the United States a sum

in excess of $100,000 as the stipulated reasonable rental

value of the premises under lease for the period of the

taking and to pay the owner of those premises the sum

of $34,000 for the same period. (The funds remaining

after deducting the agreed sum for restoration is the

amount of $113,704. If we deduct from that sum the

amount of $10,500 found by the Court to be the value of

use of the area not covered by the lease [Findings 23

and 24, R. 232] there remains the sum of $103,204 as

compensation for the use of the property under lease.)

This contention is made in spite of the fact that the

undisputed evidence shows that there was no bonus value

in the lease and that Lebenbaum owned no property which

was taken by the United States. This argument, if

adopted, would permit Lebenbaum to receive a sum of ap-
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proximately $70,000 though no property was taken from

him and he was subjected to no expenses during the period

the United States occupied the property. It would pay to

the Gawzners the sum of $34,000 for the use of the hotel,

grounds, furniture and equipment worth several hundred

thousand dollars and on which Gawzners were required

to pay taxes and insurance while the United States was

in possession. When it is recalled that the rental under

the lease for the six months prior to the taking was ap-

proximately $30,000 and under the contentions advanced

by Lehenbaiim, Gazvsners would receive only $34,000 for

22-2/3 months, it is apparent that any equities which

might be considered by the Court in interpreting the con-

demnation clause would be on the side of the landlord

rather than that of the tenant.

Again we say that a decision such as contended for by

Lebenbaum would not only be inequitable to Gawzners but

we contend that the mere statement of the argument is

its refutation.

We respectfully ask this question. For zchat property

or property right is Lebenbaum to be paid nearly $70,000?

The undisputed evidence shows he has paid no rent

during the period the United States had possession [R.

422]. The Court so found [Finding 13. R. 226]. Xo

property was taken from Lebenbaum. Gawzners owned

all the real property, the buildings, the furniture, fixtures

and equipment of the hotel [R. 354]. The undisputed

evidence shows the lease had no bonus value [R. ^77 and



393]. The law does not authorize payment for loss of

business, prospective profits or good will {United States

V. General Motors, 323 U. S. 373, 65 S. Ct. 357, 89 L.

Ed. 311, 156 A. L. R. 390). Is Lebenbaum to receive

approximately $70,000 as a result of some legal mes-

merism, while Gawzners, who owned the property which

was taken by the United States, receives but a third or

fourth of the reasonable rental value of the use of the

property acquired?

Had Lenbenbaum ever advanced this full argument in

the District Court we have no doubt that the decision of

the late Honorable Harry A. Hollzer (made on the pre-

trial hearing. United States v. 21 Acres of Land, 61 F.

Supp. 268) would have been different.

The contentions made by appellant Lebenbaum are but

proof that the condemnation clause of the lease applies and

was meant by the parties to apply to a situation such as

is presented by the case at bar.

It must be obvious that the condemnation clause of the

lease was inserted therein to avoid just such unreason-

able contentions on the part of the lessee as are advanced

in this case. We respectfully submit that a contention

which would give the lessee nearly $70,000 when no prop-

erty was taken from him and the lessor but $34,000 for

the use of the property taken would make a mockery of

the law of just compensation and the decisions of the

courts.



II.

A. The Contention of Appellant Lebenbaum That He
Is Entitled to the Entire Condemnation Award
(Except for the Unleased Area) Is Unsound.
Lebenbaum Had Paid No Rent During the Period

the United States Occupied the Property. The
Court, Therefore, Had Jurisdiction to Pay the

Reasonable Rental Value to the Landlord

(Gawzners) Where the Undisputed Testimony
Showed There Was No Bonus Value in the Lease

and No Property Was Taken From the Tenant
(Lebenbaum).

The appellant Lebenbaum strenuously contended in the

court below and is still contending here that except for the

area owned by Gawzners and not covered by the lease that

Gawzners were not entitled to any portion of the award,

were not entitled to appear in the case and that the Dis-

trict Court had no jurisdiction to apportion the award

and that the District Court should distribute the entire

award (except for the unleased area) to Lebenbaum, and

that Lebenbaum and Gawzners should then be relegated

to some other court to determine the rent due under the

lease.

It is respectfully submitted that such is not the law

either under the California Statutes relative to condemna-

tion proceedings or the rules in Federal condemnation

cases.

In a condemnation proceeding instituted by the United

States in a Federal Court, the Court is required to adopt

the forms and method of procedure afforded by the law

of the state in which the Court sits.

United States v. Miller, 317 U. S. 369, 63 S. Ct.

276, 87 L. Ed. 336.
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Section 1244 C. C. F.* provides in part as follows:

"The complaint must contain: * * * 2. The

names of all owners and claimants, of the property,

if known, or a statement that they are unknown, who

must be styled defendants;"

Section 1246 C. C. P. provides in part as follows

:

"All persons in occupation of, or having or claim-

ing an interest in any of the property described in the

complaint, or in the damages for the taking thereof,

though not named, may appear, plead, and defend,

each in respect to his own property or interest, or

that claimed by him, in like manner as if named in

the complaint."

Section 1246.1 C. C. P. provides in part as follows

:

"Where there are two or more estates or divided

interests in property sought to be condemned, the

plaintiff is entitled to have the amount of the award

for said property first determined as between plain-

tiff and all defendants claiming any interest therein;

thereafter in the same proceeding the respective

rights of such defendants in and to the award shall

be determined by the court, jury, or referee and the

award apportioned accordingly."

Section 1247 C. C. P. provides in part as follows: ''

"The court shall have power :
* * * 2. To

hear and determine all adverse or conflicting claims to

the property sought to be condemned and to the dam-

ages therefor;"

References to the Code of Civil Procedure of the State of Cali-

fornia are made by the abbreviation of "C. C. P."
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In the case at bar the Third Amended Complaint in Con-

demnation, upon which the main case went to trial, named

as defendants Paul Gawzner, Irene Gawzner and Leo

Lebenbaum designating Paul Gawzner and Irene Gawzner

as presumptive owners of the property [R. 42]. Prior to

the commencement of the trial of the main condemnation

proceeding counsel for the Government exercised the op-

tion pursuant to the provisions of Section 1246.1 C. C. P.

to try the case as against all defendants [R. 130]. The

Stipulation for Judgment in the main condemnation pro-

ceeding which fixed the compensation to be paid by the

United States for the taking and for restoration provided

in part as follows [R. 51] :

"That this Court shall retain jurisdiction to de-

termine the amount of the interests of all parties

who have appeared in this proceeding, and who may
hereafter appear herein, if any, in and to the com-

pensation which shall be ordered paid by the plain-

tiff in the judgment to be filed pursuant to this Stipu-

lation, the same as though a jury had rendered a ver-

dict for said sum of $205,000, without interest, as

their total award for all interests taken by the plain-

tiff in this proceeding, and for full satisfaction of all

claims for damages against the United States aris-

ing from such taking, * * *"

The Judgment in Condemnation entered pursuant to said

stipulation contained the same provisions [R. 58].

Thus it will be seen that by the statutes of California

and by the stipulations of the parties the District Court

had jurisdiction of the Gawzners as ow^ners of the prop-

erty, of Lebenbaum as lessee of the property, of the funds

deposited in the Registry of the Court in payment of the

just compensation for the taking and the restoration, and
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jurisdiction to apportion that award among the parties en-

titled thereto.

That this is the proper procedure in condemnation pro-

ceedings has been frequently recognized by the Federal

Courts and other authorities.

18 Am. Jur. 964, Eminent Domain, Section 321

:

"The term 'owner', when employed in statutes re-

lating to eminent domain to designate the persons

who are to be made parties to the proceeding, refers,

as is the rule in respect to those entitled to compensa-

tion, to all those who have any lawful interest in the

property to be condemned."

In Silherman v. United States, 131 F. 2d 715, the court

states at page 717:

"Upon condemnation the condemnor is vested with

a complete title and all interests in the property taken

are extinguished. A. W. Diickett & Co., Inc., v.

United States, 1924, 266 U. S. 149, 45 S. Ct. 38, 69

L. Ed. 216; United States v. Dunnington, 1892, 146

U. S. Z2>^, U S. Ct. 79, 36 L. Ed. 996. All persons

having any interest in the property taken are neces-

sary parties to the condemnation proceedings. See

2 Lewis, Eminent Domain, 3rd Ed., 1909, Sec. 515,

page 935."

In United States v. 53.25 Acres of Land, 47 F. Supp.

887, the court said at page 889:

"The proceeding for the taking of the above de-

scribed land having been held before this Court, jur-

isdiction vests properly in it to make such further

orders, judgments or decrees as it may deem neces-

sary."
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Probably the most concise statement of the rule appears

in the case of Hopkins v. McClure, C. C. A. 10th, 148 F.

2d 67, where the court said at page 70 :

"The declaration of taking-; the deposit of the esti-

mated just compensation in the registry of the court;

the fixing of title (Second War Powers Act, 1942,

56 Stat. 177, 50 U. S. C. A. Appendix, §632, and 40

U. S. C. A. §258a) ; the determination of just com-

pensation in accordance with state procedure (66 O.

S. A. §§53 to 60 inclusive) as directed by Federal law

(36 Stat. 1167, 40 U. S. C. A. §258), and the ulti-

mate distribution of the just compensation to those

determined to be legally entitled thereto is one con-

tinuous integrated process of litigation. See Catlin

V. United States, 65 S. Ct. 631; United States v.

17,280 Acres of Land, etc., D. C, 47 F. Supp. 267."

To the same effect see:

United States v. Parcel of Laud, 54 F. Supp. 901

;

United States v. 150.29 Acres of Land, 47 F. Supp.

371;

United States v. Certain Parcels of Land, 40 F.

Supp. 436;

James Alexander Inc. v. United States, 128 F. 2d

82 (Head Note 6) ;

United States v. 1.87 Acres of Land, C. C. A. 3rd,

155 F. 2d 113.

It is true that in the case at bar there was no declaration

of taking but funds were deposited into the Registry of

the Court during the period of the occupancy by the United

States and after the entry of the Judgment in Condemna-

tion [R. 2, 264 and 265]. Whether the funds were de-

posited in the Registry of the Court under the declaration
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of taking statute, the Second War Powers Act or in pay-

ment of the Judgment in Condemnation is not material.

As was stated in the recent case of Oliver v. United States,

C C. A. 8th, 156 F. 2d 281 at 283:

"A federal court having acquired possession of a

fund in the course of a proceeding within its juris-

diction also has jurisdiction of the conflicting claims

to ownership of the fund, regardless of the citizenship

of the claimants."

See also Galvin v. Southern Hotel Corporation (1947 C.

C. A. 4th), 164 F. 2d 791, which approved the same rule

where the facts were very similar to the case at bar.

These statutes and decisions are, we respectfully submit,

a complete answer to the contentions made by Lebenbaum

that the Court lacked jurisdiction to apportion the award.

In the opening brief of appellant Lebenbaum this jur-

isdiction of the Court is attacked in various manners, first,

by contending that since the lower court had held the lease

was not cancelled that it was only the interest of the ten-

ant that was condemned relying principally upon the cases

of Pasadena v. Porter, 201 Cal. 381, 257 Pac. 526; Gluck

V. Baltimore, 81 Md. 315, 32 Atl. 515; and Leonard v.

Auto Car Sales and Service Co., 392 111. 182, 64 N. E.

2d 477. It is respectfully submitted that none of these

cases are in point.

The case of Pasadena v. Porter, which in turn relies

primarily upon the decision of Gluck v. Baltimore, involved

condemnation proceedings where only a portion of leased

premises was taken for the opening of a street and the

primary question involved was whether or not the tenant
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was required to continue to pay the specified rent for the

entire premises during the balance of the term and, there-

fore, entitled to an award for the rental value of the con-

demned portion, or whether the rental for the balance of

the term would be prorated to the remaining area not

taken and the landlord be entitled to the entire award for

the portion condemned. It must also be remembered that

the case of Pasadena v. Porter was decided in June, 1927,

at which time Section 1246.1 C. C. P. was not in effect.

Section 1246.1 C. C. P. was first adopted in 1939. It is

respectfully submitted that had Section 1246.1 C. C. P.

been in effect at the time of the Porter case a different de-

cision might have resulted. See the dissenting opinion in

said case.

The case of Leonard v. Auto Car Sales & Service Co.,

is clearly distinguishable. In that action there was a long

term lease with a fixed annual rental. The go\ernment

took a temporary use of the premises. There was no con-

demnation clause in the lease. The tenant having failed to

pay rent during the government's occupancy the landlord

brought suit for the rent and the court held that the tenant

was required to pay the fiat rent during the period of the

government's occupancy and that the condemnation pro-

ceeding did not terminate the lease.

Lebenbaum's second contention is based upon the claim

that by stipulating to the amount of the just compensation

the parties had abandoned the measure of damages fixed

by the Fifth Amendment. We respectfully submit that

such is not the case and that the authorities cited {Albrecht
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V. United States, 329 U. S. 599, 91 L. Ed. 532; Danforth

V, United States, 308 U. S. 271, 84 L. Ed. 240; Wachovia

Bank V. United States, 98 F. 2d 609) to support the con-

tention are not in point.

The main condemnation action between the United

States on the one hand and Gawzners and Lebenbaum on

the other hand commenced October 23, 1946 [R. 139]

after counsel for the United States elected to require all

defendants to litigate their claims jointly [R. 130]. The

jury was excused from time to time while arguments were

carried on and briefs were being submitted. The parties

were likewise carrying on negotiations to settle the amount

of compensation to be treated between the defendants

(Gawzners and Lebenbaum) as if the sum agreed upon

was a verdict of the jury [R. 142].

Ultimately a settlement was made between the United

States on the one hand and Gawzners and Lebenbaum on

the other hand. This settlement was set forth in a writ-

ten stipulation [R. 45]. That entire stipulation is based

upon the theory expressed therein that the sum of $205,-

000 was the fair, just, and adequate compensation for the

estate condemned and failure to restore the premises [R.

47]. It was stipulated that if competent witnesses were

sworn their testimony would be that the sum of $205,000

constituted fair, just and adequate compensation for the

taking of the interests condemned and failure to restore

the premises [R. 49]. It was also stipulated a judgment

should be entered providing for a decree in condemnation

incorporating the terms of the stipulation [R. 46]. The
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stipulation provided that the Court should retain jurisdic-

tion to distribute the award the same as though a jury had

rendered a verdict for said sum of $205,000 [R. 51].

The Court made and entered a judgment and decree in

condemnation on the strength of that stipulation [R. 53],

which incorporated the provision that jurisdiction was re-

tained to apportion the award [R. 58].

In view of these unquestioned facts that the entire

stipulation and judgment were set forth in the direct lan-

guage of the Fifth Amendment in a proceeding instituted

pursuant to that Amendment, we are frank to say we do

not see how it can be argued that the parties abandoned

the measure of damages fixed by the Fifth Amendment.

This argument has been advanced for the first time in

Lebenbaum's opening brief. In view of the fact that the

contention is contrary to the stipulations executed by

Lebenbaum, we do not believe it merits much considera-

tion. Nor do we see the force of the argument unless

counsel are contending that by agreeing to just compensa-

tion the same as though a verdict had been rendered for

the amount they can somehow escape the unquestioned law

relating to distribution of an award fixed by a jury or

court.

We submit that if such is the purpose of the argument,

it is a species of legalistic legerdemain we do not compre-

hend. To carry such argument to its logical conclusion

would penalize parties for settling litigation and reward

them for insisting upon a trial. Apparently counsel con-
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cede that if a jury had awarded a verdict after trial for

the sum of $205,000 as just compensation for the taking

and failure to restore, the Court would have retained jur-

isdiction to apportion the award in accordance with estab-

lished legal principles, but because the facts were stipu-

lated the Court lost jurisdiction to do that which Leben-

baum stipulated the Court could do.

B. The Contention That the Court Failed to Find

Separately the Value of the Use of the Unleased

Area Is Not True. ||

The Court specifically found the value of the unleased

area.

Finding 23 [R. 232] provides as follows:

"That the fair market rental value for the occu-

pancy of the upper portion of said garage during the

period beginning July 10, 1944 and ending June 1,

1946, is the sum of $4412.00."

Finding 24 [R. 232] provides as follows:

"That the fair market rental value for the occu-

pancy of the land not under lease during the period

beginning July 10, 1944, and ending June 1, 1946,

is the sum of $6088.00."

The two areas described in Findings 23 and 24 were not

included in the lease [R. 2>72>, 382, 395].

The total of the amounts set forth in Findings 23 and

24 is the sum of $10,500. True the testimony of the wit-

nesses Allen and Frisbie produced by Gawzners fixed the

I
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values of these two areas at $10,950 [R. 382 and 395].

We assume, however, that the Court inadvertently thought

the testimony was $10,500 for that figure appears at least

twice in the Court's Memorandum of Conclusions [see

R. 160 and 162]. Counsel for Lebenbaum conceded this

was the fair rental value of such areas |R. 444 and 162].

It would be impossible to more definitely find the fair

market rental value of the unleased area. What counsel

are really complaining about is that the Court after mak-

ing such specific findings did not limit the judgment in

favor of Gawzners to that amount, or some lesser sum,

and award the balance of the funds to Lebenbaum.

C. The Contention Made That the Court Should

Have Excluded Gawzners From Participation in

the Trial Except as to the Unleased Area Is Moot.

The only motions made to exclude Gawzners from

participation in the trial were advanced in the main con-

demnation action. The Court denied the motions. Both

Gawzners and Lebenbaum proceeded to trial against the

United States. Thereafter Lebenbaum joined in the stipu-

lation for a judgment in condemnation [R. 45] and by

said stipulation consented that the Court should determine

the interests of all parties who had appeared in the action

(Gawzners and Lebenbaum) in and to the compensation

the same as though a jury had rendered a verdict for said

sum of $205,000 for the interests taken and for failure to

restore. Such stipulation made moot the motions to ex-

clude Gawzners from the main trial.
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III. M
The District Court Having Jurisdiction of the Parties

and the Funds on Deposit in the Registry of the

Court Should Have Distributed the Entire Award
to Gawzners. Such Distribution Would Have
Been in Accordance With Established Principles

of Law and the Undisputed Evidence. The Dis-

tribution Based on Some Ratio of Fair Market

Rental Value for the Property Taken and Pros-

pective Profits of Lessee Was Error.

It is, of course, contended by Gawzners that under

Paragraph Ten of the lease (the condemnation clause) all

of the award in the case at bar should have been paid to

them. Firsts because the clause so provided and, second,

because the clause required the Court to find the lease had

been cancelled by the giving of the Notice of Cancellation

by Gawzners and consequently Lebenbaum had no right

to share in the condemnation award. A decision on either

of these points would have disposed of the problems of this

case.

However, if we assume that the condemnation clause

does not apply in the instant case, we contend that the

Court should have distributed the entire remaining fund

to Gawzners.

On more than one occasion in Lebenbaum's opening

brief it is stated that Gawzners refused to accept rent

while the United States was in possession or otherwise the

rent would have been paid. It is true the Court so found

[Finding 13, R. 226]. We respectfully contend there is

no evidence in the record of such a fact or evidence to sup-

port such a finding.

The fact is that Lebenbaum never tendered any rent

until after possession was returned to him by the United
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States at the expiration of the taking. That tender was

for the subsequent period of operation of the hotel.

The evidence is that Gawsners were paid no rent while

the Government was in possession [R. 422 and 423

—

Finding 13, R. 226].

In fact Lebenbaum was very careful to contend through-

out the trial that he was entitled to the full award, except

for the unleased area; that the Court had no jurisdiction

to fix rent between the parties; and that the parties were

relegated to some other forum to have the rent payable

by Lebenbaum determined. Lebenbaum never tendered

any rent for the simple reason that there was no basis in

the lease upon which to determine the rent due. If the

lease was not in fact cancelled, the rent payable to

Gawzners for the period the United States was in posses-

sion •must have been tlw reasonable rental value of the

premises. That was the very matter which was in dispute

with the United States in the main condemnation case.

We respectfully submit that where the tenant has paid

no rent and both the landlord and tenant are before the

Court it is the plain duty of the Court to determine the

rights of both parties and distribute the award accord-

ingly. That is unquestionably the law as has been pointed

out under Part II of this brief and the opening brief filed

on behalf of appellants Gazvsner.

Counsel for Lebenbaum have tacitly so admitted in their

opening brief. They contetid the Court should not have

attempted an equitable distribution based on the reasonable

rental value of the premises and the prospective profits of

the lessee.

The uniform rule established by the Courts requires the

distribution of the award to Gawzners, the lessors, where
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the undisputed evidence shows Lebenbaum, the lessee, had

paid no rent during the period the United States was in

possession and that his lease had no bonus value.

United States v. Petty Motors Company, 327 U. S.

372, 66 S. Ct. 596, 90 L. Ed. 729;

John Hancock Mutual Life Insurance Company v.

United States (1946 C. C A. 1st), 155 F. 2d

977;

Galvin v. Southern Hotel Corporation (1947 C. C.

A. 4th), 164 F. 2d 791.

This contention is treated in detail in the opening brief

filed on behalf of appellants Gawzner and we respectfully

refer the Court to that brief for a more comprehensive

statement of the matter.

Contrary to the contention of Lebenbaum (Lebenbaum

Brief p. 56) the "bonus value" theory is adopted by the

Courts in all cases except where the tenant has actually

paid the rent called for by the lease to the landlord during

the period of taking. A careful examination of the cases

cited by Lebenbaum will so disclose.

United States v. General Motors Corp., 323 U. S.

373, 382, 89 L. Ed. 311, 320;

United States v. Petty Motor Co., 327 U. S. 372,

378, 381, 90 L. Ed. 729, 734, 736;

John Hancock Mut. Life Ins. Co. v. United States,

155 F. 2d 977, 978.

See also:

Galvin v. Southern Hotel Corporation (1947 C. C.

A. 4th), 164 F. 2d 791.

Of course, if the tenant has paid his rent under the lease

during the entire period of taking he would be entitled to

the entire award. Here the tenant has paid no rent yet

claims the entire award.
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Conclusion.

We respectfully submit that the contentions made by ap-

pellant Lebenbaum are neither sound in law nor just in

equity, and that he has not established a single compensable

right which has been taken from him, nor has he estab-

lished one cent of compensable damage. The only evidence

in the case indicates he might have suffered a loss of

prospective profits. Yet he seeks to have this Honorable

Court distribute to him either the whole award or a hand-

some profit at the expense of the owner (Gawzners) whose

property was actually used by the United States.

We again respectfully contend that the record before

this Court is sufficiently complete that the cause should be

remanded to the District Court with instructions to enter

judgment for Paul Gawzner and Irene Gawzner directing

that the balance of the funds in the Registry of the Court

should be distributed to them and decreeing that the lease

be cancelled and that Lebenbaum is entitled to no portion

of the award and directing him to deliver up possession

of the premises.

Respectfully submitted,

Hill, Morgan & Farrer and

Stanley S. Burrill,

By: Stanley S. Burrill,

Attorneys for Cross-Appellees Paul Gawzner and

Irene Gawzner.
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No. 12299.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

United States of America,

Plaintiff,

vs.

21 Acres of Land, etc., et al.,

Defendants.

Paul Gawzner and Irene Gawzner,

Appellants and Cross-Appellees,

vs.

Leo Lebenbaum,
Cross-Appellant and Appellee.

REPLY BRIEF FOR APPELLANTS PAUL
GAWZNER AND IRENE GAWZNER.

Statement of the Case.

Gawzners are criticized for having omissions in their

"Concise Abstract of Case" and for stating conclusions

therein. It will be recalled that on page 15 of their Open-

ing Brief Gawzners stated that they recognized the con-

cise abstract did not include many of the side issues which

arose. To have stated every position taken by the respec-

tive parties, including the United States, during the course

of this litigation would have taken the space of the entire

brief. We submit the Concise Abstract sets forth the es-

sential facts and points involved. We shall, however, note

the main criticisms.
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1. The Specific Provision for Replacement of Furniture, Fur-

nishings and Personal Property to the Same Condition

as at the Commencement of the Term Contained in Para-

graph Seven of the Lease Controls the General Language

of Paragraph Thirteen Relating to the Real Property.

Gawzners are criticized for failing to note Paragraph

Thirteen of the lease [R. 294]. It is fundamental that

specific language in a document controls the general lan-

guage.

12 Am. Jur. 77'^ and 779, Contracts, §§243, 244.

Paragraph Seven [R. 287] specifically refers to repair

and replacement of furniture, furnishings and personal

property. Paragraph Thirteen [R. 294] is titled ''Waste,"

a term ordinarily applied to real property.

56 Am. Jur. 450, Waste, §§1 and 2;

67 Corpus Juris 610, Waste, §1.

A careful reading of the first paragraph of the Concise

Statement (G.O.B. p. 3)* will disclose that the distinction

was ndted. It is submitted that the criticism has resulted

either from a failure to read the Concise Statement with

care or from a failure to examine the lease with care.

Paragraph Thirteen does not limit Paragraph Seven. They

cover different property. Seven covers personal property

and is specific. Thirteen refers to real property and is

general in its language. The District Court did not note

this distinction [R. 178-179].

Reference is then made (L.A.B. 2) to the fact that the

trial court found that the parties had in stipulating to the

References to Gawzners* Opening Brief will be noted "G.O.B."

;

Lebenbaum's Answering Brief as "L.A.B." Reference to the Tran-
script of Record will be made by the letter "R." followed by the

page referred to. All emphasis ours unless otherwise noted.
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amount of restoration agreed to restoration in excess of

that paid for by the United States or chargeable to it

[R. 180; Finding 19, R. 229]. It is respectfully submitted

that there is no word of testimony in the record or con-

cession of the parties to support these findings by the

learned trial judge. True, counsel for Lebenbaum in argu-

ing that the Court should not allow Gawzners payment in

full for the undisputed value of the unleased area contended

that restoration had been made in full and, therefore, there

was not enough money left to pay Gawzners in full for

the unleased area and pay in full for the leased area. Con-

tentions of counsel, however, are not evidence. Leben-

baum stipulated the exact amount for restoration and to

the detailed amounts thereof [R. 356 to 362]. We refer

this Honorable Court to the exact language of the stipu-

lation. At the conclusion of the reading into the record

of the detailed figures counsel for Lebenbaum stipulated

the figures were correct and the stipulated items [R. 362].

We are at a loss to understand why Lebenbaum in his

brief is now attempting to renounce his stipulation made

at the trial.

2. The Condemnation Clause Is Not Limited to Particular

Condemnors, but Includes the State of California; County

of Santa Barbara or Any Other Public Body for High-

way or Other Public Purpose.

In view of the concession made in the Answering Brief

(L.A.B. 7) and the concession in Lebenbaum's Opening

Brief on his own appeal (p. 32) that the United States is

a public body and instant proceedings were for a piiblk

purpose, we submit that the Concise Abstract was not only

accurate but fair. Immaterial language not involved in

the cause was eliminated and the eliminations properly

indicated.



3. We Again Assert Lebenbaum Made Only Limited Resto-

ration of the Premises.

4. We Again Assert Gawzners Completed the Restoration of

All of the Property and the Repair and Replacement of

the Furniture and Equipment.

We shall treat criticisms 3 and 4 together. We realize

that one of present counsel for Lebenbaum has but re-

cently been associated and that may account for the un-

warranted assertions in Lebenbaum's Answering Brief

(p. 3) that the statements in the Concise Abstract are

untrue.

The following statements are made in Lebenbaum's An-

swering Brief (L.A.B. 3):

"3. In the first complete paragraph on page 4 of

their opening brief, Gawzners state that 'Lebenbaum

made only limited restoration of the premises.' Such

statement is not true and there is no supporting evi-

dence in the record!"

"4. In the paragraph next following, Gawzners

state 'and Gawzners completed the restoration of all

of the property and the repair and replacement of fur-

niture and equipment.' Such statement is not true

and there is no supporting evidence in the record!"

It is most regrettable that this Honorable Court should

be called upon to determine the truth of statements of

fact made by counsel before this Court. However, we

feel that a flat assertion that we have made a misstatement

of fact cannot be ignored.

Lebenbaum never contended tlmt he had expended more

than approximately $18,000 for restoration. (This does

not appear in the printed portion of the record but does
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appear in the Reporter's Transcript of April 25, 1947,

pages 7 and 29.) Gawzners contended that many of the

items claimed by Lebenbaum for restoration were actually

maintenance charges after the hotel had been turned back

to him [Reporter's Transcript April 25, 1947, pages 7

and 8 and May 12, 1947, pages 5 to 18]. Reference to

this appears in the Court's Memorandum of Conclusions

[R. 163-164].

In the Court's Memorandum of Conclusions [R. 105]

reference is made to a statement appearing in a brief filed

in the trial court January 2, 1947, by counsel for Gawz-

ners in which it was claimed that though Lebenbaum had

then been in possession of the hotel for six months after the

United States' use had terminated, restoration had been

made only in part [R. 146]. The Court did not note a

contradiction of the statement.

Again in the Memorandum of Conclusions at a pre-trial

hearing held January 17, 1947' [R. 148] counsel for Leben-

baum stated the estimate for restoration by his client was

$60,000 [R. 151]. Counsel for Gawzners stated the

amount estimated by his client was over $80,000 [R. 151].

At a further pre-trial hearing held February 28, 1947

[R. 151], counsel for Lebenbaum stated said defendant

had expended $17,000 for restoration since taking posses-

sion of the premises [R. 152]. Counsel for Gawzners

stated there would be a dispute whether all this amount

had been spent for restoration [R. 152].

On March 19, 1947, the second day of the trial between

Gawzners and Lebenbaum it was stipulated the portion

of the award "that should be allocated to restoration, re-

pair and replacement of the property condemned, both real



and personal, is the sum of $91,296" [R. 154 and 356].

Following this stipulation as to the amount of restoration

there were many arguments and contentions made as to

whether Lebenbaum should get this entire sum, whether

Gawzners should get the entire sum, whether it

should be impounded to be subject to joint control, whether

it should be expended under the supervision of an interior

decorator to be chosen by both parties or what should be

done with the funds [R. 168, 169, and Reporter's Tran-

scripts of April 25, 1947 and May 12, 1947].

On May 12, 1947, counsel for Lebenbaum agreed to turn

the restoration fund over to Gawzners and permit them to

make restoration provided Lebenbaum should be paid the

sum of $18,000 plus the sum of $2,000 in the restoration

fund established by the lease [R. 170]. On June 6, 1947,

the parties presented a Stipulation dated June 5, 1947, to

the Court [R. 170 and 435]. This Stipulation provided

for the payment of the sum of $91,296 allocated to resto-

ration, $10,500 to Lebenbaum and $80,796 to Gawzners

[R. 98-104]. That the restoration had not then been

completed was recognized by comments of the trial court

and by counsel for both Lebenbaum and Gawzners [R.

436].
J

Having stipulated that $91,296 was the amount to be

allocated for restoration, having never claimed to have

spent more than approximately $18,000 for restoration,

much of which was disputed by Gawzners, and having ac-

cepted $10,500 and waived any further claim to the resto-
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ration fund [R. 101], we submit there is ample support

in the record for the statement that Lebenbaum made only

limited restoration of the premises.

The final refutation of the flat assertions of untruth

imputed to Gawzners in their Opening Brief is found in

an agreement executed by Lebenbaum and Gawzners in

reference to such restoration contemporaneously with the

Stipulation of June 5, 1947. This agreement was not filed

and is not part of the record but we have printed it as

an appendix to this brief (Appendix 1).

We regret the extent of this portion of the brief and

crave this Honorable Court's indulgence. We refrain

from going further outside this record and attempting

to cover disputes which have occurred between the parties

subsequent to the issues framed in this case and which

may or may not be the subject of future litigation be-

tween the parties in some other court, even though Leben-

baum has referred to the same (L.A.B. 4). We at-

tempted to have the trial court assume jurisdiction of

one of these issues [Paragraphs IV, V and XX of Cross-

Complaint of Gawzners, R. 7S]. The trial court refused

and struck these paragraphs [R. 353]. It was contended

in Gawzners' Opening Brief that this was error (G.O.B.

48).

Incidentally, it will be noted that it was alleged in Para-

graph XXI of the Cross-Complaint that Lebenbaum had

failed to restore the premises [R. 79]. This paragraph

was also stricken by the trial court [R. 353].



ARGUMENT.

I.

The District Court Erred in Declaring That the Con-

demnation Clause of the Lease Did Not Apply to

the Within Litigation Because Lebenbaum Con-

cedes a Condemnation Clause May Forfeit a Ten-

ant's Right to an Award and That the United

States Is a Public Body and the Within Action

Is for a Public Purpose.

We again call the Court's attention to the concession

made by Lebenbaum in reference to the condemnation

clause. We shall re-quote that portion of the statement

which includes the admissions. _.

i
''Summarizing, we do not dispute that a general

condemnation clause may result in a forfeiture of a

tenant's right to a condemnation award. We do not

dispute that the term 'other public body' may be used

to include the United States or that it is a 'public

body.' We do not dispute that the instant case in-

volves an eminent domain proceeding for 'a public

purpose.' * * *" (L.A.B. 7). I

We shall now set forth the pertinent parts of the con-

demnation clause of the lease, which we contend are con-

trolling [R. 291].

"* * * In the event the State of California or

the County of Santa Barbara or any other public body

shall by condemnation acquire any additional portion

of said leased premises for highway or other public

purpose, the amount of the award in any such con-



demnation suit shall belong solely to the Lessors,

* * * Further in this connection, should the effect

of such condemnation be such as to reduce the rentable

rooms in said hotel by fifty (50) per cent, or to pre-

clude the subsequent use of the beach forming part

of the leased premises, then either party to this lease

may terminate the same on thirty (30) days' written

notice to the other." (Italics ours.)

We will now restate the condemnation clause by chang-

ing the italized words in the quotation by inserting in lieu

thereof the appropriate words in accordance with the con-

cession made by Lebenbaum in his Answering Brief, just

above quoted, putting the changes also in italics.

"* * * In the event the State of California or

the County of Santa Barbara or The United States

of America shall by condemnation acquire any addi-

tional portion of said leased premises for highway or

Redistribution Station and Related Military Purposes

for a term of years commencing July 10, 1944, and

ending June 1, 1946,"^ the amount of the award in any

such condemnation suit shall belong solely to the

Lessors, * * * Further in this connection, should

the effect of such condemnation be such as to reduce

the rentable rooms in said hotel by fifty (50) per

cent, or to preclude the subsequent use of the beach

forming part of the leased premises, then either party

to this lease may terminate the same on thirty (30)

days' written notice to the other." (Italics ours.)

[Third Amended Complaint, Paragraphs VII, IX and XII, R.

39, 40 and 42.]
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When the concession made by Lebenbaum is spelled into

the condemnation clause as we have just done, the answer

appears not only simple but obvious. Yet in spite of

that simplicity, Lebenbaum still contends that the addi-

tional words in the condemnation clause requiring Lessors

to pay any and all assessments levied in any such

condemnation proceeding require this Court to say

the condemnation clause does not apply to the within

case. It is argued that the condemnation clause

applies only to one in which assessments were levied

(L.A.B. 6).

If this argument is carried to its logical conclusion, the

condemnation clause would not even apply to a taking

by the State of California for a highway unless an assess-

ment were levied.

If the condemnation clause requires the payment of the

award to Gawzners, it also requires a decision that the

lease was cancelled by the giving of Notice of Cancella-

tion by Gawzners to Lebenbaum [R. 305-309].

We submit that if the concession made by Lebenbaum

in his Answering Brief had been made at the pre-trial

hearing, the decision of the late Honorable Harry A.

Hollzer would have been different. {United States v.

21 Acres of Land, 61 Fed. Supp. 268.)
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11.

That the District Court Erred in the Distribution of

the Award Is Conceded by Lebenbaum and the

Distribution of the Award Upon Some Ratio

of Reasonable Rental Value to Gawzners and

Prospective Profits to Lebenbaum Is Also Ad-

mitted by Failure to Answer the Contentions

Advanced by Gawzners.

Lebenbaum specifically admits that the District Court

erred in the distribution of the award (L.A.B. 10).

Lebenbaum may as well have specifically admitted the

Court erred in admitting testimony of the prospective

profits of Lebenbaum and using such testimony as a basis

for apportioning a part of the award to Lebenbaum. No

attempt is made to answer the many cases cited in Gawz-

ners' Opening Brief that such procedure is error.

Lebenbaum again reasserts that the error of the Court

consisted in failing to distribute the entire balance of the

award to him. Pasadetm v. Porter, 201 Cal. 381, 257

Pac. 526, and Gluck v. Baltimore, 81 Md. 315, 32 Atl. 515

are again cited. The fundamental difference of fact in

those cases and the case at bar render them useless as

authority.

In Pasadena v. Porter, supra, a portion of the leased

premises was being acquired for a street. The court held

the tenant must continue to pay the rent called for by

the lease until the end of the term without reduction for

the space lost and, therefore, should collect the equivalent

of that rent from the condemning body.
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By quoting language from those cases, applicable to the

facts of those cases, Lebenbaum is here seeking to obtain

the entire award. If he is not given the entire award, he

claims the Court cannot award Gawzners more than

$1500 per month (See L.O.B. 20 and 55).

The facts in the case at bar are entirely different from

the Porter and Gluck cases.

In the case at bar Lebenbaum was paying $5,000 per

month in the six months he ran the hotel [R. 434].

Throughout the brief Lebenbaum intimates he is still

obligated to pay rent to Gawzners for the term the United

States had the premises. Lebenbaum does not state how

much rent, except as he intimates it should not exceed

$1500 per month. Lebenbaum insists jurisdiction to fix

the amount to be paid Gawzners for such period must be

fixed by a State Court and not the District Court. Does

he hope by such a decision that he can convince a State

Court that if he has collected in excess of $100,000 in

this litigation, he is obligated to pay but $34,000 to Gawz-

ners? Does he hope that by having the matter deter-

mined by a State Court he can, because of the long delay

incident to this litigation, escape payment of any rental

for the period the government had the premises?

There must be some motive for the insistence that no

jurisdiction was vested in the trial court to distribute the

award to anyone but Lebenbaum. All of the facts that

would enter into a State Court trial were submitted before

the District Court in the case at bar.
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As we have heretofore shown, the jurisdiction to dis-

tribute the award in the case at bar is vested in the District

Court.

Hopkins V. McClure (C. C. A. 10th), 148 F. 2d

67;

United States v. 53.25 Acres of Land, 47 Fed.

Supp. 887;

Oliver v. United States (C. C. A. 8th), 156 F. 2d

281;

Galvin v. Southern Hotel Corporation, 164 F. 2d

791.

The case of John Hancock Mutual Life Insurance Com-

pany V. United States, 155 F. 2d 97'7, is authority for the

fact that the tenant cannot collect from the Government

rent which he was not obligated to pay to the landlord

when the lease had on bonus value. In the John Hancock

Mutual Life Insurance Company case it was indicated

that the government had paid the landlord direct for the

rental of the premises.

In the case of United States v. General Motors Corpo-

ration, 323 U. S. 373, 65 S. Ct. 357, 89 L. Ed. 311, it is

clear from the concurring opinion that the tenant was

continuing to pay the landlord the rent reserved in the

lease.

On page 14 of Lebenbaum's Answering Brief it is

again asserted that Lebenbaum did pay rent until Gawz-

ner refused to accept further rent. Lebenbaum has not

yet paid any rent for the period the United States had

possession of the property [Finding 13, R. 226, Stipula-

tion by counsel for Lebenbaum, R. 422]. There is no

statement in the record that Lebenbaum ever tendered any
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rent for the period the United States was in possession

except to move the District Court to award to him the

amount of the minimum rental from the funds in the

Registry and that motion was made nearly a year and a

half after the Government took possession [R. 7]. The

only rent Lebenbaum ever tendered was for the period

subsequent to June 1, 1946, after possession of the prem-

ises had been returned to him by the United States pur-

suant to order of Court and he had again started operating

the hotel as such. We suggest the Court examine the por-

tions of the record referred to by Lebenbaum to verify

these statements [R. 226; F. 12, 13; 202; 83; 117; 348-j.

349; 8 par. 1; 11-12]. W.

Lebenbaum then refers to Galvin v. Southern Hotel

Corporation, 164 F. 2d 791, upon which Gawzners rely,

and particularly to the portion of that decision relating

only to the cancellation of the lease for failure of the

tenant to abide by the conditions of the lease subsequent

to the property being returned by the government. How-

ever, Gawzners cited the Galvin case primarily as author-

ity that the District Court had jurisdiction to apportion

the award in the case at bar, the apportionment to be made

upon the basis of reasonable rental value to the landlord

and bonus value to the tenant.

Lebenbaum's contentions, that if Gawzners were

awarded the reasonable rental value of the premises dur-

ing the period the United States was in possession in this

auction, that Gawzners could again collect from Lebenbaum

in a State Court, are unwarranted. If Gawzners collected

the reasonable rental value of the premises in this case,

they certainly would be unable to collect a second time

in a State Court.
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III.

The Court Erred in Admitting Evidence of Loss of

Profits.

We submit that the cases cited by Gawzners in their

Opening Brief (pp. 40 to 44, incl.) estabHsh conclusively

the rule of law that a defendant in a condemnation action

cannot recover for loss of profits. It is respectfully

submitted that the cases cited by Lebenbaum* (L.A.B.

19), do not authorize the recovery of profits. It will

be remembered in the case at bar that evidence of past

profits [L. Ex. A, R. 312] and prospective profits [L.

Ex. B, R. 324] was the only evidence offered by Leben-

baum.

On page 20 in the second full paragraph of Leben-

baum's Answering Brief the statement is made "that the

stipulated judgment against the Government did not in-

clude compensation for ordinary wear and tear [R. 55]."

Lebenbaum's counsel contended in the District Court that

the judgment against the government did include compen-

sation for ordinary wear and tear [Reporter's Transcript

April 25, 1947, page 16—see Appendix II].

*U. S. V. Miller, 317 U. S. 369, 374-375. 87 L. Ed. 336, 342, 343;
Kimball Laundry v. U. S., L. Ed. Adv. Opin. 1420. Cf. Brook-
lyn etc. V. N. Y., 139 F. 2d 1(X)7, 1013; Monongahela Nav. Co. v.

U. S., 148 U. S. 312, 37 L. Ed. 463, 468; Montana R. Co. v. War-
ren, 137 U. S. 348, 352, 34 L. Ed. 681.
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IV.

There Is No Evidence in the Record That the Court

Fixed the Rental Value of the Unleased Area by

Allowing Some Percentage Less Than the Mar-

ket Value.

It is respectfully submitted that there is no evidence in

the record to ascertain how the Court arrived at its judg-

ment. Lebenbaum's counsel advised the trial court that

he was unable to ascertain any factual basis for the judg-

ment [R. 188]. In Lebenbaum's Opening Brief to this

Court, at page 11, calculations were made of what appar-

rently the Court did but there is absolutely no evidence

in the record to indicate that is what the Court did. In

fact to make the calculations tie in with the testimony!

at all it was necessary for counsel to assume that the Court

transposed the percentages (L.O.B. 12). By the time

Lebenbaum's Answering Brief was filed counsel were con-

vinced that the Court did what they first stated could not

he ascertained from the record and later assumed might

have been done.

V.

The Court Erred in Refusing Leave to File Portions

of Gawzners' Proposed Cross-Complaint.

We again submit that the case of Galvin v. Southern

Hotel Corporation, 164 F. 2d 791, is authority for the

fact that the Court should have permitted Gawzners to

file Paragraph IV, V, XX and XXI of the Cross-Com-

plaint and Exhibit B attached thereto.

We are frank to say we do not see how Lebenbaum

interprets the agreement of July 23, 1946, which was an

agreement covering possession of the premises subsequent



—17—

to June 1, 1946, as a waiver of the jurisdiction of the

trial court over issues occurring after the period of tak-

ing had expired. Incidentally, this agreement referred to

by Lebenbaum is Exhibit B [R. 82] attached to the

Cross-Complaint, which exhibit the Court refused to con-

sider [R. 353].

Conclusion.

We again respectfully request that this Honorable Court

should remand the cause to the District Court with in-

structions to enter judgment for Paul Gawzner and Irene

Gawzner, cancelling the lease and directing that the balance

of the funds in the Registry of the Court should be dis-

tributed to them:

a. Because the lease between the parties had been can-

celled by the institution of the within eminent do-

main proceedings and the giving of the Notice of

Cancellation by Gawzners to Lebenbaum;

b. Because the condemnation clause of the lease re-

quires the payment of all awards in an eminent

domain action to Gawzners ; and

c. Because there was no bonus value in Lebenbaum's

lease and, therefore, the remaining portion of the

funds on deposit in the Registry of the Court is

the stipulated compensation for the use of said prem-

ises by the United States for the term taken.

Respectfully submitted,

Hill, Morgan & Farrer, and

Stanley S. Burrill,

By Stanley S. Burrill,

Attorneys for Appellants Paul Gawzner and
Irene Gawzner,









APPENDIX I.

Agreement.

Whereas, Paul Gawzner and Irene Gawzner are the

owners of those certain premises in the County of Santa

Barbara, State of California, commonly known and re-

ferred to as Miramar Hotel and Bungalows ; and

Whereas, the said Paul Gawzner and Irene Gawzner,

as lessors, and Leo Lebenbaum, as lessee, made and entered

into a lease dated December 15, 1943, of said Miramar

Hotel and Bungalows, which said lease is hereby referred

to for the particulars thereof; and

Whereas, on or about July 10, 1944, the United States

of America filed an action in condemnation in the Dis-

trict Court of the United States in and for the South-

ern District of California, Central Division, entitled

"United States of America, plaintifif, vs. 21 Acres of

Land, more or less, in the County of Santa Barbara, etc.,

Paul Gawzner, et al., defendants," being numbered therein

3752-W Civil, seeking to acquire the use and possession

of said Miramar Hotel and Bungalows for a term of

years, reference to which said action is hereby made for

the particulars thereof; and

Whereas, the said United States of America and the

said Paul Gawzner, Irene Gawzner and Leo Lebenbaum

did on or about November 26, 1946, enter into a stipula-

tion for the entry of an interlocutory judgment in said

proceedings; and

Whereas, an Interlocutory Judgment in Condemnation

was made and entered in said proceedings on or about

November 26, 1946, reference to which said Judgment is

made for the particulars thereof; and
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Whereas, said Interlocutory Judgment fixed the just

compensation to be paid by said United States of America

for the taking of the term of years sought in said pro-

ceeding, together with all compensation to be paid as

damages arising out of any failure or default upon the

part of said United' States of America in performance of

its obligation to restore such premises, at the sum of

$205,000 and the said United States of America has de-

posited in the Registry of said Court the sum of $205,000

less the sum of $1,672.23, which latter sum was deemed

to have been received by said Leo Lebenbaum upon ac-

count of any compensation found to be due him; and

Whereas, by said Interlocutory Judgment the Court re-

tained jurisdiction to determine the amount of the inter-

ests of all parties who had appeared in said proceeding,

or who might thereafter appear therein, if any, in and to

said just compensation the same as though a jury had

rendered a verdict in the amount of $205,000; and

Whereas, in the course or proceedings had between the

said Paul Gawzner and Irene Gawzner, on the one hand,

and Leo Lebenbaum, on the other hand, in said above re-

ferred to action in reference to their respective claims in

and to said award, it was stipulated in open Court as fol-

lows:

"It is stipulated that the portion of the award made by

the Judgment of November 26, 1946, in the within cause

that should be allocated to restoration, repair and replace-

ment of the property condemned, both real and personal,

is the sum of $91,296.00.";



and

Whereas, the said Paul Gawzner and Irene Gawzner,

on the one hand, and the said Leo Lebenbaum, on the

other hand, have contended that they each have the right

to the control and management of said restoration fund

and there have been other divers disputes and contentions

made by each of them in reference to said restoration

fund; and

Whereas, it is the desire of said Paul Gawzner and

Irene Gawzner, on the one hand, and the said Leo Leben-

baum, on the other hand, to settle their disputes in refer-

ence to said restoration fund:

Now, Therefore, in consideration of the premises and

the mutual covenants herein contained, it is hereby agreed

by and between the parties hereto as follows

:

L That the said Leo Lebenbaum has expended towards

the restoration of said premises at least the sum of $10,-

500 and that said sum should be paid to him out of the

funds on deposit in the Registry of said Court and that

said sum of $10,500.00 should be charged against the said

sum of $91,296.00.

2. That there should be paid to the said Leo Leben-

baum the sum of $1,116.19, being the amount on deposit

with the County National Bank and Trust Company,

Santa Barbara, California, which account was created pur-

suant to the provisions of Paragraph Seven of said lease

dated December 15, 1943.

3. That the said Leo Lebenbaum shall be relieved of

the requirement of depositing three per cent (3%) of

the gross business from the rental of cottages, rooms,

cabanas, lockers and beach privileges and from the sale
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^

of beer, wine and liquor, including soft drinks, as provided

in Paragraph Seven of said lease dated December 15,

1943, from the date of July 10, 1944, to January 1, 1949.

4. That said Paul Gawzner and Irene Gawzner shall

dismiss with prejudice that certain action entitled "Paul

Gawzner and Irene Gawzner, plaintiffs, vs. Leo Leben-

baum, defendant," pending in the Superior Court of the

State of California in and for the County of Santa Bar-

bara and numbered 39,224, and shall cause to be released

the Writ of Attachment issued in connection with said

proceedings and in this connection the said Leo Leben-

baum hereby waives any claim of whatsoever nature,

if any, arising out of the institution of said action No.

39,224 and the issuance of the Writ of Attachment in

said action and consents that the bond filed in connection

with said attachment may be exonerated.

5. That the said Leo Lebenbaum upon the payment

to him of the amounts, provided in Paragraphs 1 and 2

hereof and in consideration of the waiver set forth in

Paragraph 3 hereof, hereby waives any further claim to

be paid any additional sum of money for any alleged

restoration of said premises, whether to be repaid from

said sum of $91,296.00, or otherwise, and further agrees

that the provisions of Paragraphs 1, 2, 3 and 4 of this

agreement constitute full compensation to him for any

restoration or replacement which he may have done to the

said premises known as the Miramar Hotel and Bunga-

lows subsequent to June 1, 1946, the date upon which the

said United States of America surrendered possession of

said premises, and said Leo Lebenbaum further agrees

that upon the payment to him of said sum of $10,500

out of the Registry of said United States District Court
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that said payment shall constitute full compensation to

him for any portion of the award made by the Judgment

of November 26, 1946, that was allocated to the restora-

tion, repair and replacement of the property condemned

and he will waive any further claim to that portion of

said award allocated to restoration of said premises.

6. That the balance of said sum of $91,296 that was

allocated to the restoration, repair and replacement of the

property condemned, both real and personal, after the

payment to said Leo Lebenbaum of $10,500, to wit, the

sum of $80,796 shall be paid to Paul Gawzner and Irene

Gawzner out of the Registry of said United States District

Court and that upon the payment of said sum of $80,796

to said Paul Gawzner and Irene Gawzner they hereby

agree that said sum shall constitute full compensation to

them for any portion of the award made by the Judg-

ment of November 26, 1946, that was allocated to the

restoration, repair and replacement of the property con-

demned, both real and personal, and they will waive any

further claim to that portion of said award allocated to

restoration of said premises.

7. That upon receipt of said sum of $80,796 said Paul

Gawzner and Irene Gawzner shall deposit the same in a

separate bank account, which shall be known as a re-

habilitation or restoration account and shall expend said

sum of money to accomplish the complete restoration,

repair and replacement of said Miramar Hotel and Bunga-

lows to the end that said Miramar Hotel and Bungalows

shall be restored and repaired and furniture and furnish-

ings replaced into at least as good condition as said prem-

ises were in on July 10, 1944.



That if after the completion of said restoration and

replacement any balance of said sum of $80,796 is unex-

pended that the same shall be deposited in the bank account

provided for by Paragraph Seven of said lease dated

December 15, 1943, to be dealt with as provided by said

Paragraph Seven.

8. That the said Paul Gawzner and Irene Gawzner

shall be diligent in their efforts towards the restoration

of said Miramar Hotel and Bungalows and the furniture

and furnishings thereof, but shall have a period not to

exceed ten (10) months from the date of the receipt of

said sum of $80,796 within which to complete such resto-

ration and said Leo Lebenbaum shall make available to

said Paul Gawzner and Irene Gawzner at all times at

lease two units or cottages during the period of restora-

tion in order to permit said Paul Gawzner and Irene

Gawzner to accomplish said restoration and shall also

make available without charge the us of the building (con-

structed by the Army as a recreation room) during said

period of restoration as a storage and workshop in con-

nection with such restoration.

9. That the said Paul Gawzner and Irene Gawzner

shall have absolute discretion in the expenditure of said

sum of $80,796 so long as the same is used to restore and

repair said Miramar Hotel and Bungalows and replace

the furniture and furnishings thereof but they shall em-

ploy in a consulting capacity Verna Dunlevy, or some

other interior decorator, and the fees and expenses of such

interior decorator will be a proper charge against said

rehabilitation or restoration account, except that the fees

of such interior decorator shall not exceed $2,500 with-

out the approval of all parties to this agreement.
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If said sum of $80,796 is expended before said Miramar

Hotel and Bungalows have been restored and repaired and

the furniture and furnishings therein replaced to at least

as good condition as they were in on July 10, 1944, the

said Paul Gawzner and Irene Gawzner shall from their

own funds complete the restoration and repair of said

Miramar Hotel and Bungalows and the replacement of the

furniture and furnishings thereof to at least as good

condition as said premises were in on July 10, 1944.

10. That each month after said restoration is started

said Paul Gawzner and Irene Gawzner shall render an

account to Leo Lebenbaum of the funds expended during

the previous month from said rehabilitation or restoration

account and said Leo Lebenbaum shall be entitled, if he so

desires, to audit the invoices and expenditures made from

said funds to the end that said sum of $80,796 shall be

expended only toward the repair and restoration of said

premises or the replacement of furniture and furnishings

therein.

11. That it shall be considered that the amounts paid

or due to the Walter M. Ballard Corporation for their

survey and other charges in connection with the restora-

tion of said Miramar Hotel and Bungalows is a proper

charge against said sum of $80,796, if the said Paul

Gawzner and Irene Gawzner desire to charge the same

thereto.

However, there shall be no charge to said rehabilitation

or restoration account for any personal services rendered

or personal expenditures made by said Paul Gawzner,

Irene Gawzner or any members of their family.

Any furniture, furnishings purchased or other expen-

ditures made by said Paul Gawzner and Irene Gawzner



shall be charged to said rehabilitation or restoration ac-

count at the cost thereof to said Paul Gawzner and Irene

Gawzner.

12. The parties hereto shall cooperate in all reason-

able ways to the end that said repairs, restoration and

replacements shall be promptly and efficiently done with

as little interference as possible to the operation of said

hotel and said Paul Gawzner and Irene Gawzner shall

not, so long- as Leo Lebenbaum is entitled to the posses-

sion thereof, interfere with the management of said Mira-

mar Hotel and Bungalows, except in so far as necessary

in the restoration and repair of said premises and the re-

placement of the furniture and furnishings thereof.

13. Except as in this agreement provided to the con-

trary, this agreement is made without prejudice to the

rights of any of the parties hereto to assert and maintain

in any litigation any and all claims which they have here-

tofore advanced or may hereafter advance in said litiga-

tion and the payment of said funds or the acceptance

thereof under the terms and conditions of this agreement

shall not operate to estop the parties or either or them to

assert any rights for which they have heretofore or may

hereafter contend, nor shall the payment of said funds or

the acceptance thereof be construed to be a relinquishment

of any of the rights asserted by any of the parties to this

agreement, save and except that his agreement shall be

conclusive between the parties as to their rights to that

portion of the award made in said action No. 3752-W

Civil allocated pursuant to stipulation of the parties here-

to to the restoration, repair and replacement of the prop-

erty condemned in said action, both real and personal,

which said portion of the award was by stipulation agreed

to be the sum of $91,296.00.



upon the said United States District Court ordering

the payment from the Registry of said Court of said sum

of $91,296.00 to the parties hereto, as provided by this

agreement, the parties hereto waive any further conten-

tions as to that portion of the award made by said Judg-

ment of November 26, 1946, and agree that the same shall

be controlled by the terms of this agreement.

14. There has heretofore been prepared a list of ex-

penditures made by Lebenbaum in the restoration of the

Miramar Hotel and Bungalows as per a computation made

as of March 23, 1947. Said computation sets forth items

rejected by Paul and Irene Gawzner and as to all such

rejected items, Lebenbaum shall have the right and privi-

lege of removing said items when the same have been re-

placed by Paul and Irene Gawzner in accordance with the

provisions of this agreement.

15. Lebenbaum is hereby relieved of any obligations

or liabilities for shortages in the inventory due to the

occupation of the Miramar Hotel and Bungalows by the

United States Government. Upon the completion of the

rehabilitation as contemplated by this agreement, a new

inventory of all furniture and equipment shall be made,

and upon the acceptance of said inventory, the original

inventory accepted by Lebenbaum at the time of the execu-

tion of the original lease shall be deemed and considered

as superseded by the new inventory, and from and after

said date, Lebenbaum shall be released of all obligations

and liabilities for the original inventory, and shall there-

after be liable only for the items as set forth on the new

inventory.

16. In carrying out the provisions of the rehabilita-

tion as provided in this agreement, Paul and Irene Gawz-
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ner shall not incur any liability in the name of Miramar

Hotel and Bungalows, or any liability for which Leben-

baum could be held liable.

17. In the completion of the rehabilitation as provided

in this agreement, all labor and material shall be of a

quality and quantity at least equal or equivalent to that

specified in the Ballard report.

18. Paul and Irene Gawzner hereby do assume and

agree to pay all known obligations to Walter M. Ballard

Corporation heretofore incurred by any of the parties

hereto.

19. As a part of the rehabilitation, Paul and Irene

Gawzner agree that they will remove the "recreation"

building erected by the United States Government to a new

location on the grounds of the Miramar Hotel, and when

so removed, shall partition the same for use by the em-

ployees of the said hotel as living quarters.

20. Reference is hereby made to paragraph 8 above,

and it is mutually understood and agreed that the two

units or cottages to be made available to Paul and Irene

Gawzner shall at all times be selected and designated by

Lebenbaum. j|

In Witness Whereof, the parties hereto have hereunto

set their hands this 5th day of June, 1947.

/s/ Leo Lebenbaum

Leo Lebenbaum

/s/ Paul Gawzner

Paul Gawzner * 'M

/s/ Irene Gawzner

Irene Gawzner.
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APPENDIX II.

[Rep. Tr. p. 16, April 25, 1947.]

"Mr. Hearn: If your Honor please, I understand that

to mean this, that the government had an obligation to

restore such damage as it might do to the property over

and above ordinary wear and tear and that that obligation

to so restore is deemed compensated by this judgment.

However, that does not mean that the item of ordinary

wear and tear entered into the judgment at no place what-

soever. It really entered into the balance of the judg-

ment over and above that item of damages, that is to say,

had we litigated the subject of how much damage the

government did to the premises, then ordinary wear and

tear would have been included over that particular ques-

tion, but, by the same token, as Mr. Burrill has said, it

would have been included in the amount that was set up

for rent. So that I understand the award that is now in

the registry of the court includes a sum appropriate to

ordinary wear and tear, probably under the heading of

'Rent.' Do you so understand it, Mr. Burrill?"
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Docket No. 13562

CAPITAL SERVICE, INC., a corporation.

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1947

Apr. 17—Petition received and filed. Taxpayer

notified. Fee paid.

Apr. 18—Copy of petition served on General

Counsel.

May 28—Answer filed by General Counsel.

May 28—Request for hearing in Los Angeles filed

by General Counsel.

June 3—Notice issued placing proceeding on Los

Angeles calendar. Service of answer and

request made.

1948

Feb. 13—Hearing set April 26, 1948 at Los Angeles,

California.

May 5,—Hearing bad before Judge Arnold on

6, 11 merits. Petitioner's motion to file

amended petition — no objection by re-

spondent—granted. Respondent 's motion

to file amended answer thereto—granted.

Permission given to conform duplicate

stipulation. Leave granted to counsel for

respondent to withdraw exhibits and sub-

stitute photostats. By agreement of covm-
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1948

sel the income tax returns of Gas Fuel

Service Co. from 1936 to 1940 be supplied

and marked Exhibits EE to II inclusive.

Stipulation of facts, amended petition and

amended answer filed at hearing. Appear-

ance of Charles M. Walker and James L.

Wood as counsel filed. Briefs due 6/21/48

—replies 7/21/48.

May 28—Transcript of hearing of May 5, 1948 filed.

May 28-^Transcript of hearing of May 6, 1948 filed.

May 28—Transcript of hearing of May 11, 1948

filed.

June 14—Motion for extension to July 31, 1948 to

file opening briefs and August 30, 1948 to

file reply briefs filed by General Counsel.

6/15/48 granted.

June 30—Brief filed by taxpayer. 8/2/48 copy

served.

June 30—Brief filed by General Counsel.

Aug. 2—Motion to correct transcript of record filed

by taxpayer. Granted.

Aug. 24—Reply brief filed by taxpayer. 8/25/48

copy served.

1949

May 10—Memorandum findings of fact and opinion

rendered, Arnold, J., Decision will be en-

tered for respondent. 5/10/49 copy served.

May 12—Decision entered, Arnold, J., Div. 12.

June 15—Motion to withdraw Joseph D. Brady,

Walter L. Nossaman and Charles M.

Walker as counsel and appearance of Hy-
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1949

man Smith as counsel for taxpayer filed

—

granted.

June 15—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by taxpayer.

June 15—Designation of record filed by taxpayer

with affidavit of service thereon.

June 20—Affidavit of service of petition for review

filed.

June 29—Motion to withdraw James L. Wood as

counsel and to substitute Hyman Smith in

his place filed by taxpayer—granted.

The Tax Court of the United States

Docket No. 13562

CAPITAL SERVICE, INC., a corporation.

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION
The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice

of Deficiency LA :IT :90D :PAK, dated January 30,

1947, and as a basis of this proceeding alleges as

follows

:

1. Petitioner is a California corporation, incor-

porated under the laws of the State of California

under date of April 23, 1936, with its principal

office at 510 South Spring Street, Los Angeles 13,
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California. Consolidated, returns for Capital Serv-

ice, Inc., and A. & W. Baking Company (name

changed to Danish Maid Bakery) for the period

herein involved were filed with the Collector of

Internal Revenue for the Sixth District of Cali-

fornia.

2. The Notice of Deficiency, a cojjy of which is

attached and marked "Exhibit A," was mailed to

petitioner on January 30, 1947.

3. The tax in controversy is Income Tax for the

year 1943, as follows:

Liability $7,358.10

Assessed None

Deficiency $7,358.10

4. The determination of tax set forth in said

notice of deficiency is based upon the following

error

:

The disallowing of a net operating loss carrj^-over

from the taxable year ended December 31, 1942, in

an amount of $27,492.98.

The Tax Court has jurisdiction in the above mat-

ter under Section 272 of the Internal Revenue Code.

5. The facts upon wdiich petitioner relies as a

basis for this proceeding are as follows

:

The consolidated return as filed for the taxable

year ended December 31, 1943, resulted in a net loss

of $23,012.20. One of the deductions included in

said return was the net operating loss carry-over

of Capital Service, Inc., of $27,492.98, which was

the amount of the loss as disclosed bv the return
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filed for the taxable year ended December 31, 1942.

The loss as shown by the return of Capital Service,

Inc., for its fiscal year ended December 31, 1942,

was adjusted by the Examining Agent disallowing

as a deduction a bad debt and stock loss occurring

during the year 1942, iii the amount of $32,867.81.

The adjustment disallowing the loss in the year 1942

resulted further in the elimination of the net opera- I

ting loss carry-over to the year 1943. The amount

of $32,867.81 disallowed by the Examining Agent

for the taxable jesir ended December 31, 1942, was

made up as follows:

Investment in 1,050 shares of capital

stock of the Central California

Utilities Corporation $ 1,300.00

Net amount due for moneys advanced

to Central California Utilities Cor-

poration and carried upon the books

and records of Capital Service, Inc.
j

as an account receivable 31,567.81 '

Total $32,867.81

The principal asset of the Central California

Utilities Corporation was the ownership of all of

the capital stock of the Gas Fuel Service Company,

which company had a franchise for the transmission

and distribution of gas in specified portions of

Fresno and Kings Counties, State of California,

this franchise being an exclusive franchise granted

by the Railroad Commission of the State of Cali-
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fornia. The aforementioned franchise from the

State Railroad Commission was cancelled by the

Railroad Commission of the State of California on

October 6, 1942 (Railroad Commission Order No.

35825). Upon the loss of the franchise the invest-

ment of Central California Utilities Corporation in

the Gas Fuel Service Company became worthless;

likewise, the investment of and advances by Capital

Service, Inc. to and in Central California Utilities

Corporation became worthless.

Petitioner expects to prove that at all times the

principal asset of the Central California Utilities

Corporation was the ownership of the stock of the

Gas Fuel Service Company; that the value of the

stock of the Gas Fu(4 Service Company was the

value that could be attributed to the exclusive fran-

chise from the State Railroad Commission for the

transmission and distribution of gas in the portions

of Fresno and Kings Counties; that up to the time

immediately preceding the loss of the franchise the

company had various plans for the utilization of

the franchise, either through the merger with other

interests or through its sale to others; that at no

time prior to the cancellation of the franchise by

the Railroad Commission had the loss been ascer-

tained, and petitioner expects to prove that the loss

was occasioned solely and by virtue of the cancella-

tion of the exclusive franchise owned by the Gas

Fuel Service Company.

Wherefore, petitioner prays that this Court may
hear the proceedings and approve the net operating
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loss carry-over from the taxable year ended Decem-

ber 31, 1942, in arriving at the net taxable income

for the taxable year ended December 31, 1943.

April 16, 1947, Los Angeles, California.

CAPITAL SERVICE, INC.

[Corporate Seal]

By /s/ F. E. DENT,
Secretary,

Petitioner.

/s/ HYMAN SMITH,
Attorney for Petitioner.

State of California,

County of Los Angeles—ss.

F. E. Dent, being duly sworn, says: That he is

Secretary of Capital Service, Inc., the petitioner

above named; that he is duly authorized to verify

the foregoing petition; that he has read the fore-

going petition, or had the same read to him, and is

familiar with the statements contained therein, and

that the statements contained therein are true ex-

cept those stated to be upon information and belief,

and that those he believes to be true.

/s/ F. E. DENT.

Subscribed and sworn to before me this 16th day

of April, 1947.

[Seal] /s/ MYRTLE M. MATTHEWS,

Notary Public in and for the County of Los An-

geles, State of California.
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EXHIBIT A
Form 1279 SN-IT-7

Office of Internal Revenue Agent in Charge

Los Angeles Division

LA:IT:90D:PAK

Treasury Department

Internal Revenue Service

417 South Hill Street

Los Angeles 13, California

January 30, 1947

Capital Service, Inc.

510 South Spring Street

Los Angeles 13, California

Gentlemen

:

You are advised that the determination of your

income tax liability and that of your affiliated com-

pany for the taxable year ended December 31, 1943

discloses a deficiency of $7,358.10, as shown in the

statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this let-

ter, you may file a petition with The Tax Court of

the United States, at its principal address, Wash-

ington, D. C, for a redetermination of the de-

ficiency or deficiencies.
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Should you not desire to file a petition, you are

requested to execute the enclosed forms and for-

ward it to the Internal Revenue Agent in Charge,

Los Angeles, California for the attention of LA:
Conf. The signing and filing of this form \yill

expedite the closing of your return (s) by i)ermitting

an early assessment of the deficiency or deficiencies,

and will prevent the accumulation of interest, since

the interest period terminates 30 days after filing

the form, or on the date assessment is made, which-

ever is earlier.

Very truly yours,

JOSEPH D. NUNAN, JR.,

Commissioner.

By /s/ GEORGE D. MARTIN,
Internal Revenue Agent

in Charge.

PAK:bl

Enclosures

:

Statement

Form of waiver
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Statement

LA:rT:90D:PAK
Capital Service, Inc.

510 South Spring Street

Los Angeles 13, California

Returns Examined
Form Year

Capital Service, Inc.

Los Angeles, California 1120 1943

Subsidiary Company

:

A and W Baking Company 1122 1943

(Name changed to Danish Maid BakerjO

Los Angeles, California

Income Tax Liability of Capital Service, Inc., and Each Sub-

sidiary Company Above Named, as Provided in Section 23.15

of Regulations 104, Prescribed Under Section 141(b) of the

Internal Revenue Code, for the Taxable Year Ended December

31, 1943.

Year Liability Assessed Deficiency

1943 Income Tax $7,358.10 $ $7,358.10

In accordance with section 23.16 of Regulations

104 the deficiency shown above will be assessed

severally against each corporation named above.

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated May 9, 1945 to your

protest dated July 2, 1945 and to the statement made

at conferences held.

A copy of this letter and statement has been

mailed to your representative, Mr. Harry W. Moore,

215 West Seventh Street, Los Angeles 14, Califor-

nia, in accordance with the authorization contained

in the power of attorney executed by you.
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Adjustments to Net Income

Taxable Year Ended December 31, 1943

Consolidated net income as disclosed by return (loss) ($23,012.20)

Unallowable deductions

:

Capital Service, Inc.

(a) Net operating loss deduction

disallowed $27,492.98

A and W Baking Company
(Name changed to Danish Maid Bakery)

(b) Wages and salaries disalloAved 1,500.00

(c) Reserves disallowed 12,557.08

(d) Accrued Interest 957.36

(e) Adjustment to net operating loss

deduction 13,023.82 55,531.24

Total $32,519.04

Additional deductions

:

(f) Mathematical error $ 270.00

Capital Service, Inc.

(g) Depreciation 1,647.42

(h) Interest 758.10

A and W Baking Company
(i) Taxes 4,193.74

(j) Depreciation 453.23 7,322.49

Consolidated net income adjusted $25,196.55

Explanation of Adjustments

(a) The net operating loss deduction claimed by

Capital Service, Inc., in the amount of $27,492.98,

representing a net operating loss carryover from

the taxable year ended December 31, 1942, is dis-

allowed. It has been determined that, for the tax-

able year ended December 31, 1942, you had a net

income, exclusive of net operating loss deduction,

of $1,271.30 as shown in the following:
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Net loss of Capital Service, Inc., as disclosed by re-

turn for taxable year ended 12/31/42 ($27,492.98)

Unallowable deduction:

(1) Bad debt and loss on stock disallowed 32,867.81

Total $ 5,374.83

Additional deductions

:

(2) Depreciation $2,653.29

(3) Interest 1,450.24 4,103.53

Net income adjusted (excluding- net oper-

ating loss deduction) $ 1,271.30

Explanation

(1) Deductions claimed on your 1942 return in

the amounts of $31,567.81 and $1,300.00, repre-

senting an alleged bad debt and an alleged loss on

stock, respectively, have been disallowed since such

amounts do not constitute allowable deductions

under section 23 of the Internal Revenue Code.

(2) A deduction is allowed for depreciation, not

previously claimed by you, in the amount of $2,-

653.29.

(3) A deduction is allowed for interest, not pre-

viously claimed by you, in the amount of $1,450.24.

(b) It has been determined that wages and sala-

ries in the amount of $1,500.00 were paid in contra-

vention of the Emergency Price Control Act of

October 2, 1942. The deduction claimed with respect

to such wages and salaries is disallowed.

(c) The deductions claimed for reserve for bank

account, $3,057.08, and reserve for officer's salary

adjustment, $9,500.00, or a total of $12,557.08 are

disallowed as not representing proper deductions

for this taxable year under section 23 of the Inter-

nal Revenue Code.
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(d) It is determined that the correct deduction

for interest, under section 23(b) of the Internal

Revenue Code, is the amount of $2,704.07 instead

of the amount claimed, $3,661.43, or a decrease of

$957.36.

(e) The net operating loss deduction of $21,-

705.81 claimed by A and W Baking Company as a

net operating loss carryover from the taxable year

ended December 31, 1942 is disallowed. It has been

determined that that corporation had a net income

(exclusive of net operating loss deduction) of $5,-

685.22 for that taxable year as shown in the fol-

lowing :

Net loss as disclosed by return for taxable year

ended December 31, 1942 ($21,705.81)

Unallowable deductions:

(1) Net operating loss deduction
excluded $25,-563.53

(2) Wages and salaries disallowed.. 1,500.00

(3) Interest 697.21

(4) Excessive depreciation 255.29 28,016.03

Total $ 6,310.22

Additional deduction

:

(5) Capital stock tax 625.00

Net income (exclusive of net operating loss

deduction) $ 5,685.22

Explanation

(1) For the purpose of computing a net opera-

ting loss carryover a deduction for net operating

loss deduction is not allowable. Section 23.31(d)

(l)(ii) of Regulations 104 prescribed by section

141(b) of the Internal Revenue Code.

(2) It is determined that salaries and wages in

the amount of $1,500.00 were paid in contravention
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of the Emergency Price Control Act of October 2,

1942. The deduction claimed with respect to such

wages and salaries is disallowed.

(3) It is determined that the correct deduction

for interest, under section 23(b) of the Internal

Revenue Code, is the amount of $1,483.95 instead

of the amount claimed, $2,181.16, or a decrease of

$697.21.

(4) It is determined that a reasonable allow-

ance for depreciation, under section 23(1) of the

Internal Revenue Code, is the amount of $1,868.16

instead of the amount claimed, $2,123.45, or a de-

crease of $255.29.

(5) A deduction is allowed for capital stock tax,

not previously claimed, in the amount of $625.00.

In lieu of the net operating loss deduction claimed

by A and W Baking Company in the amount of

$21,705.81 as shown above, it is determined that the

correct amount of net operating loss deduction,

representing a net operating loss carryover from the

taxable year ended December 31, 1941, is $8,681.99,

or a decrease of $13,023.82.

(f) A mathematical error was made in addition

of items of deductions on your return. The correct

total of deductions appearing in items 16 to 29, in-

clusive, is $145,848.52 instead of the amount, $145,-

578.52, shown in item 30 of your return, or an in-

crease of $270.00. The return does not indicate to

which corporation this difference is applicable.

(g) A deduction is allowed for depreciation, not

previously claimed, in the amount of $1,647.42.
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(h) A deduction is allowed for interest, not pre-

viously claimed, in the amount of $758.10.

(i) It is determined that the correct deduction

for taxes is the amount of $13,275.66 instead of the

amount claimed, $9,081.92, or an increase of $4,-

193.74.

(j) An additional deduction is allowed for de-

preciation in the amount of $453.23 in accordance

with section 23(1) of the Internal Revenue Code.

Computation of Income Tax

Taxable Year Ended December 31, 1943

Consolidated net income adjusted $25,196.55

Consolidated normal-tax net income 25,196.55

Consolidated surtax net income 25,196.55

Income tax

:

Normal tax

:

Tax on $25,000.00 $4,250.00

31% of $ 196.55 60.93 $ 4,310.93

Surtax

:

12% of $25,000.00 $3,000.00

24% of $ 196.55 47.17 3,047.17

Correct income tax liability $ 7,358.10

Income tax assessed

:

Original, acccount No. NC-851416

Deficiency of income tax $ 7,358.10

Received and filed April 17, 1947, T.C.U.S.

[Title of Tax Court and Cause.]

ANSWER
The Commissioner of Internal Revenue, by his

attorney, J. P. Wenchel, Chief Counsel, Bureau of

Internal Revenue, for answer to the petition of the
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above-named taxpayer, admits and denies as fol-

lows:

1 and 2. Admits the allegations contained in

paragraphs 1 and 2 of the petition.

3. Admits that the tax in controversy is Income

Tax for the year 1943; denies the remainder of the

allegations contained in paragraph 3 of the petition.

4. Admits that the Tax Court has jurisdiction

in the above matter under Section 272 of the Inter-

nal Revenue Code, but denies all other allegations

contained in paragraph 4 of the petition.

5. Denies all allegations of fact contained in

paragraph 5 of the petition.

6. Denies each and every allegation contained

in the petition not hereinbefore specifically admitted

or denied.

Wherefore, it is prayed that the determination of

the Commissioner be approved.

/s/ J. P. WENCHEL, ECC
Chief Counsel,

Bureau of Internal

Revenue.

Of Counsel:

B. H. NEBLETT,
Division Counsel.

E. C. CROUTER,
B. M. COON,

Special Attorneys,

Bureau of Internal Revenue.

Received and filed May 28, 1947, T.C.U.S.
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[Title of Tax Court and Cause.]

REQUEST FOR DESIGNATION OF
PLACE OF HEARING

Now comes the Commissioner of Internal Rev-

enue, by his attorney, J. P. Wenchel, Chief Counsel,

Bureau of Internal Revenue, and in accordance with

Rule 26 of the Court's Rules of Practice,

Requests that the Court designate that the hear-

ing in the above-entitled proceeding be held at

Los Angeles, California, or vicinity, in order to af-

ford the respective parties an opportunity to pro-

duce evidence at the trial with a minimum expense.

/s/ J. P. WENCHEL, ECC
Chief Counsel,

Bureau of Internal

Revenue.

Of Counsel

:

B. H. NEBLETT,
E. C. CROUTER,
B. M. COON,

Special Attorneys,

Bureau of Internal Revenue.

Received and filed May 28, 1947, T.C.U.S.

[Title of Tax Court and Cause.]

NOTICE OF PLACE OF HEARING
Notice is hereby given that the above entitled pro-

ceeding has been placed uj)on the Los Angeles,

Calif., calendar of the Court for heai-ing on the
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merits in due course either in the city named or in

the vicinity thereof.

This notice refers only to the place of hearing and

not to the time. The parties will be notified in due

course of the exact time and place of hearing on

the merits.

If either party desires that the hearing on the

merits be held at some place other than the place

above named, he must so notify the Court within

30 days from the date of this notice, and name the

place he prefers. The Court will consider any re-

quests filed as above provided, and if it decides that

the place of hearing should be changed, it will so

notify the parties.

Service of answer and request is hereby made.

/s/ VICTOR S. MERSCH,
Clerk.

To:

HYMAN SMITH, ESQ.,

812 Chester Williams Bldg.,

215 West Fifth St.,

Los Angeles 13, Calif.

[Title of Tax Court and Cause.]

NOTICE OF SETTING PROCEEDING FOR
HEARING—CIRCUIT CALENDAR

Take Notice that a Division of The Tax Court of

the United States will sit in Room 229, U. S. Post

Office & Court House beginning xVpril 26, 1948.

Los Angeles, Calif.

Hearing will he held in all proceedings shown on
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the attached list. The list ^^ill be called promptly

at 10 :00 a.m., as indicated, and yon will be expected

to ans^Yer the call at that time and be prepared for

trial when reached. Xo continuance will be granted

except for extraordinary cause. Failure to appear

will be taken for cause for dismissal in a<?cordance

with the Eules of Practice, and you are in all other

respects expected to be familiar with such rules.

Respectfully,

/s/ VICTOR S. MERSCH,
Clerk.

To:

HYMAX SMITH, ESQ.,

812 Chester Williams Bldg.,

215 West Fifth St.,

Los Angeles 13, Calif.

[Title of Tax Court and Cause.]

MOTIOX FOR LEAVE TO FILE IX
A^IEXDED PETITIOX

Comes now i3etitioner and asks leave of the Court

to file an amended petition herein.

May 5, 1918.

/s/ CHARLES M. WALKER,
Counsel for Petitioner.

Filed at May 5, 1918, T.C.U.S.

Granted May 5, 1918.

/s/ WILLIAM W. ARXOLD,
Judge.
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[Title of Tax Court and Cause.]

AMENDED PETITION
The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency LA:TT:9()D:PAK, dated January 30,

1947, and as a basis of this proceeding alleges as

follows

:

1. Petitioner is a California corporation, incor-

porated under the laws of the State of California

on April 23, 1936, with its principal office at 510

South Spring Street, Los Angeles 13, California.

Consolidated returns for the affiliated group consist-

ing of Capital Service, Inc., the parent, and A. & W.
Baking Company (name changed to Danish Maid

Bakery), the subsidiary, for the taxable years 1942

and 1943 were properly filed with the Collector of

Internal Revenue for the Sixth District of Califor-

nia by petitioner as the parent corporation.

2. The Notice of Deficiency, a copy of which is

attached to the Petition on file herein and marked

"Exhibit A" thereto, was mailed to petitioner on

January 30, 1947.

3. The taxes in controversy are Income Taxes

for the taxable year ended December 31, 1943 in the

full amount of the asserted deficiency of $7,358.10.

4. The determination of deficiency in tax set

forth in said notice of deficiency is based upon the

following errors

:

(a) Respondent erred in determining that the

petitioner. Capital Service, Inc., did not sustain any
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net operating loss in 1942 which could be carried

over as a part of a consolidated net operating loss

deduction of the affiliated group for 1943.

(b) Respondent erred in failing to allow deduc-

tion of $2,752.49 by petitioner from its consolidated

1943 income, representing a net operating loss for

1941 of Capital Service, Inc., carried over into 1943.

(c) Respondent erred in determining that, for

the taxable year ended December 31, 1942, peti-

tioner, Capital Service, Inc., had a net income, ex-

clusive of net operating loss deduction, of $1,271.30,

and in failing to detemine that, for said year, peti-

tioner. Capital Service, Inc., sustained a net opera-

ting loss of $31,596.51 within the meaning of Sec-

tion 122(a), I. R. C.

(d) Respondent erred in determining that a

deduction claimed on the consolidated 1942 return

of petitioner in the amount of $31,567.81, repre-

senting a debt which became worthless in 1942, did

not <*onstitute an allowable deduction in 1942 under

Section 23 of the Internal Revenue Code.

(e) Respondent erred in determining that a de-

duction claimed in the consolidated 1942 return of

petitioner in the amount of $1,300.00, representing

a loss which was sustained in 1942, upon the worth-

lessness of stock, did not constitute an allowable

deduction for 1942 under Section 23 of the Internal

Revenue Code.

(f) Respondent erred in determining that, for

the taxable year ended December 31, 1943, there was

a deficiency in income tax of $7,358.10 or of any

sum whatsoever.

I
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5. The facts upon which petitioner relies as a

basis for this proceeding are as follows

:

(a) In 1940 and 1941, Capital Service, Inc., and

its subsidiary A. & W. Baking Company (name

changed to Danish Maid ]3akery, and hereinafter

referred to as the Bakery) each filed an income tax

return. In 1940, the Bakery sustained a net opera-

ting loss of $17,846.84. In 1940, Capital Service,

Inc., hereinafter referred to as petitioner, sustained

a net operating loss of $7,082.40. In 1941, the

Bakery sustained a net operating loss of $8,681.99.

In 1941, petitioner sustained a net operating loss

of $2,752.49.

(b) In 1942 and 1943, Capital Service, Inc. and

the Bakery filed consolidated returns. In 1942, the

Bakery had a net income, exclusive of a net opera-

ting loss deduction, of $5,685.22. In 1942, a net

operating loss of $27,492.98, was reported for peti-

tioner, Capital Service, Inc. In arriving at said

loss, petitioner deducted upon the grounds of worth-

lessness: (1) an indebtedness of $31,567.81 ow^ed to

petitioner by Central California Utilities Corpora-

tion. (2) The $1,300.00 adjusted basis to petitioner

of 1,050 shares of Central California Utilities Cor-

poration. The aggregate deduction thus taken by

petitioner was $32,867.81. In the deficienc}^ notice

herein, respondent disallowed said deduction of

$32,867.81 and determined that, with $4,103.53 of

deductions not claimed by petitioner for 1942 but

allowed by respondent, petitioner's adjusted net

income for 1942, excludmg net operating loss de-

ductions, was $1,271.30. If petitioner was correct
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in deducting the aforesaid $32,867.81 from 1942 in-

come, then there was a consolidated net operating

loss in 1942 of $31,596.51, being the $27,492.98

shown on the return, plus $4,103.53 additional de-

ductions allowed by respondent.

(c) In the 1943 consolidated return, the con-

solidated net income, exclusive of a net operating

loss deduction, was reported to be $26,186.59. In the

deficiency notice herein, respondent has increased

said income by $7,691.95 to $33,878.54. Net opera-

ting losses of petitioner and the Bakery carried

over from 1941 and 1942 reduce the said income to

zero.

(d) At all times prior to January 1, 1942, the

indebtedness owed by the Central California Utili-

ties Corporation to petitioner and petitioner's 1,050

shares of stock in Central California Utilities Cor-

poration were not worthless, and they became

worthless during 1942. The reason that no worth-

lessness occurred prior to January 1, 1942 was that

Central California Utilities Corporation owned all

the issued and outstanding capital stock of Gas Fuel

Service Company and the corporation last named
held an exclusive ria'ht from the State of California

for the transmission and distribution of gas in

Kings and Fresno Counties, California. This ex-

clusive right was kept alive by Gas Fuel Service

Company as long as the Company believed that

there were potentially profitable operations which

could be undertaken which would inure to the bene-

fit of the creditors and stockholders of Central Cali-

fornia Utilities Corporation. When the Company
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determined that such o})erations could not be under-

taken it ceased from its activities which had kept

the right alive and permitted the right to be re-

voked. Said right was held by Gas Fuel Service

Company at all times from August 28, 1933, until

October 6, 1942, when it was revoked.

Wherefore, petitioner prays that this Court deter-

mine that there is no deficiency in income tax,

and grant such other and further relief as may be

equitable in the premises.

May 5, 1948, Los Angeles, California.

/s/ JOSEPH D. BRADY,

/s/ JOHN O. PAULSTON,

/s/ CHARLES M. WALKER.

State of California,

County of Los Angeles—ss.

M. B. Price, being duly sworn, says:

That he is Vice-President of Capital Service, Inc.

the petitioner above named; that he is duly author-

ized to verify the foregoing amended petition; tliat

he has read the foregoing amended petition, or had

the same read to him, and is familiar with the state-

ments contained therein, and that the statements

contained therein are true except those stated to be

information and belief, and that those be believes

to be true.

/s/ M. B. PRICE.
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Subscribed and sworn before me this 4tli day

of May, 1938.

[Seal] /s/ HYMAN SMITH,

Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires April 25, 1950.

Filed May 5, 1948, T.C.U.S.

[Title of Tax Court and Cause.]

ANSWER TO AMENDED PETITION

1 to 3, inclusive. Admits the allegations contained

in paragraphs 1 to 3, inclusive, of the amended pe-

tition.

4(a) to (f), inclusive. Denies the allegations of

error contained in subparagraphs (a) to (f), in-

clusive, of paragraph 4 of the amended petition.

5(a). Admits the allegations contained in sub-

paragraph (a) of paragraph 5 of the amended pe-

tition.

(b). Admits the allegations contained in sub-

paragraph (b) of paragraph 5 of the amended pe-

tition except that respondent denies that there would

be a consolidated net operating loss in 1942 of $31,-

596.51 even if the Court should decide in favor of

petitioner on the worthlessness issue.

(c). Denies the allegations contained in sub-

paragraph (c) of paragraph 5 of the amended pe-

tition.

(d). Denies the allegations contained in sub-
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paragraph (d) of paragi-apli 5 of the amended pe-

tition.

6. Denies each and every allegation contained

in the amended petition not hereinbefore specifically-

admitted or denied.

Wherefore, it is prayed that the determination of

the Commissioner be approved.

/s/ CHART.ES OLIPHANT, ECC
Chief Counsel,

Bureau of Internal

Revenue.

Of Counsel:

B. H. NEBLETT,
Division Counsel.

E. C. CROUTER,
R. E. MAIDEN, JR.,

Special Attorneys,

Bureau of Internal Revenue.

Copy served.

Filed May 6, 1948, T.C.U.S.

[Title of Tax Court and Cause.]

STIPULATION OF FACTS

It is hereby stipulated that the following are

facts in this case. Either party shall be at liberty to

introduce any proper evidence relevant to any of
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the issues in the case not inconsistent with the facts

herein stipulated.

1. Capital Service, Inc. is a California corpora-

tion, formed April 23, 1936.

2. For 1940 and 1941, Capital Service, Inc., and

its subsidiary A. & W. Baking Company (name

changed to Danish Maid Bakery, and hereinafter

referred to as the Bakery) each filed an income tax

return. In 1940, the Bakery sustained a net opera-

ting loss of $17,846.84. In 1940, Capital Service,

Inc. sustained a net operating loss of $7,082.40. In

1941, the Bakery sustained a net operating loss of

$8,681.99. In 1941, Capital Service, Inc. sustained

a net operating loss of $2,752.49.

3. For 1942 and 1943, Capital Service, Inc. and

the Bakery filed consolidated returns. In 1942, the

Bakery had a net income, exclusive of a net opera-

ting loss deduction, of $5,685.22. In the 1942 con-

solidated return, a net operating loss of $27,492.98

was reported for Capital Service, Inc. In arriving

at said loss. Capital Service, Inc. deducted upon the

grounds of worthlessness : (1) an indebtedness of

$31,567.81 owed to it by Central California Utilities

Corporation, (2) the $1,300.00 adjusted basis to

Capital Service, Inc. of 1,050 shares of Central

California Utilities Corporation. The aggregate de-

duction thus taken by Capital Service, Inc. in 1942

with reference to the above two items was $32,867.81.

In the deficiency notice herein, respondent disal-

lowed said deduction of $32,867.81, and determined

that, with $4,103.53 of deductions not claimed by
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Capital Service, Inc. for 1942 but allowed by re-

spondent, the adjusted net income of Capital Serv-

ice, Inc. for 1942, excluding net operating loss

deductions, was $1,271.30.

4. None of the income reported on the 1943 con-

solidated return of Capital Service, Inc. and the

Bakery represented income of Capital Service, Inc.

5. Central California Utilities Corporation, a

California corporation, was formed August 3, 1936

for the purpose of taking over the assets and lia-

bilities of the Inland Public Service Company. Con-

tinuously after some time in 1933, and prior to the

formation of Central California Utilities Corpora-

tion in 1936, the Inland Public Service Company

owned all of the issued and outstanding stock of

Gas Fuel Service Company and Kettleman Lake-

view Oil and Gas Co., Ltd. The primary function

of Kettleman Lakeview Oil and Gas Co., Ltd. was

to own gas producing wells and leases upon which

such w^ells could be drilled, and to produce gas for

sale. The primary purpose of Gas Fuel Service

Compan}^ was to buy gas from Kettleman Lakeview

Oil and Gas Co., Ltd. and others and distribute it

for sale to customers in Kings and Fresno Counties,

California.

6. The acquisition by Central California L^tili-

ties Corporation of all of the issued and outstand-

ing shares of Gas Fuel Service Company and of

Kettleman Lakeview Oil and Gas Co., Ltd. from

Inland Public Service Company occurred on or

about September 5, 1936. The certificate of dis-
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solution of Inland Public Service Company was

filed with the California Se<?retary of State on

March 10, 1937.

7. Attached hereto as joint Exhibit 1-A is a

copy of Decision No. 26178 of the opinions and

orders of the Railroad Commission of California,

dated July 21, 1933.

8. Attached hereto as joint Exhibit 2-B is a

copy of Decision No. 26297 of the Railroad Com-

mission of the State of California, dated August

28, 1933.

9. Attached hereto as joint Exhibit 3-C is a

certified copy of Ordinance No. 151 of Kings

County, California. Said ordinance has never been

repealed or amended.

10. Attached hereto as joint Exhibit 4-D is a

certified copy of Ordinance No. 290 of Fresno

County, California. Said ordinance has never been

repealed or modified.

11. Attached hereto as joint Exhibit 5-E is a

copy of Application No. 21581 filed November 10,

1937 by Gas Fuel Service Company with the Cali-

fornia Railroad Commission.

12. Attached hereto as joint Exhibit 6-F is a

copy of Decision No. 30477 of the California Rail-

road Commission, dated January 3, 1938.

13. Attached hereto as joint Exhibit 7-G is a

copy of Decision No. 35825 of the Railroad Commis-
sion of the State of California, dated October 6,

1942.

14. Attached hereto as joint Exhibit 8-H is a
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copy of a general ledger page fTom the books of

account of Capital Service, Inc., being an account

receivable from Central California Utilities Cor-

poration. All of the items appearing as debits to

said account represent cash advances by Capital

Service, Inc. to or for the benefit of Central Cali-

fornia Utilities Corporation, and constituted an

indebtedness owing from Central California Utili-

ties Corporation to Capital Service, Inc. On Jan-

uary 1, 1942, said inde])tedness was in the amount of

$31,567.81. On December 31, 1942, said indebtedness

of $31,567.81 was charged off the aforesaid account

receivable to profit and loss.

15. Capital Service, Inc., at all times material

to these proceedings, and since sometime in 1936

ow^ned 1,050 shares of capital stock of Central Cali-

fornia Utilities Corporation having an adjusted

cost basis of $1,300.00.

/s/ CHARLES M. WALKER,
Counsel for Petitioner.

/s/ CHARLES OLIPHANT, ECC
Chief Counsel, Bureau of Internal Revenue, Coun-

sel for Respondent.
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JOINT EXHIBIT No. 1-A

38 C. R. C. 875-888

Opinions and Orders

of the

Railroad Commission of California

Commissioners : Clyde L. Seavey, President, Leon

O. Whitsell, William J. Carr, M. B. Harris, Wal-

lace L. A¥are.

Examiners: W. J. Handford, Wyi. T. Satter-

white, W. P. Geary, W. C. Fankhauser, Vincent

D. Kennedy, Albert L. Johnson.

Decision No. 26178

In The Matter Of The Application Of Gas Fuel

Service Company, A Corporation, For A Cer-

tificate Of Public Convenience And Necessity

Authorizing It To Construct And Operate The

Gas Distribution Systems Herein Described,

And To Exercise The Franchises Which It Con-

templates Acquiring From The Coimties Of

Kings And Fresno, California.

Application No. 18672

In The Matter Of The Application Of Coast Coun-

ties Gas And Electric Company, A Corpora-

tion For A Certificate That The Public

Convenience And Necessity Requires The Con-

struction By Applicant Of An Extension Of
Its Gas System Into Fresno County And The

Service Of Natural Gas To The Inhabitants

Thereof.



Commissioner of Internal Revenue 33

Application No. 18739

In The Matter Of The Application Of West Side

Natural Gas Company, A Corporation, For A
Certificate That The Public Convenience And

Necessity Eequires The Exercise By Applicant

Of Franchise Privileges In Certain Territory

In Kings County And Service Of Natural Gas

To The Inhabitants Therein.

Application No. 18746

Decided July 21, 1933

Certificates—Gas Utility.—Gas Fuel Service Com-

pany authorized to construct and operate a

natural gas system in Kings and Fresno Coun-

ties. Applications of Coast Counties Gas and

Electric Company and West Side Natural Gas

Company denied.

Monopoly and Competition.—A certificate not exer-

cised in au}^ particular territory or to any

particular class of consumers is not entitled

to protection from the Commission after a

newcomer, able and willing to render service,

has entered the field, and a utility not exercis-

ing a certificate should be placed in the same

category as a utility without a certificate when

competition comes knocking at the door.

Monopoly and Competition. — Certificates are

granted to be exercised pursuant to a showing

of convenience and necessity and when a utility

possesses a certificate granting it the right to

serve a territory it should proceed with due

diligence to exercise the same within a reason-
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able time, and if it does not it has no just

cause for complaint when a vigilant and per-

suasive utility is allowed to enter the field.

Monopoly and Competition.—A utility handling two

sources of service (electricity and natural gas)

will not be permitted to stifle the development

of the cheaper one.

John A. Dundas, G. Everett Miller, and H. A. Sav-

age, for Applicant Gas Fuel Service Company.

Pillsbury, Madison and Sutro, by Hugh Fullerton,

for Aj)plicants Coast Counties Gas and Electric

Company and West Side Natural Gas Com-

pany.

C. P. Cutten, for Pacific Gas and Electric Company

and San Joaquin Light and Power Corpora-

tion.

H. A. Savage, for San Joaquin Valley Agricultural

Power Users Association.

J. J. Deuel and L. S. Wing, for California Farm
Bureau Federation and for Kings County

Board of Supervisors.

T. J. Reynolds and L. T. Rice, for Southern Califor-

nia Gas Company.

Whitsell, Commissioner.

Opinion

On January 23, 1933, Gas Fuel Service Company,

a California corporation, filed Application No.

18672 asking the Commission for an order certify-

ing that public convenience and necessity require

and will require the construction and operation of

a natural gas transmission and distribution system
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for the service of natural gas to the agricultural

power users in Fresno and Kings counties and to

exercise franchise rights which it contemplates ac-

quiring from said counties.

An amended application was filed on May 10,

1933, which, in effect, eliminated the proposed inter-

mediate transporting pipe line company, increased

the number of directors from five to seven, changed

the pro])osed service from "Water Lifting Service"

to ''Gas Engine Service" and reduced the proposed

rate therefor.

On March 1, 1933, Coast Counties Gas and Elec-

tric Company, a California corporation, filed Ap-

plication No. 18739 asking the Commission to issue

its certificate that public convenience and necessity

require applicant to construct and operate an ex-

tension of its natural gas system into Fresno

County.

On March 7, 1933, West Side Natural Gas Com-

panj^ a California corporation, filed Application No.

18746, asking the Commission to issue its certificate

that public convenience and necessity require the

enlargement of certificate rights granted by Decision

No. 23612, dated April 20, 1931, and particularly to

exercise franchise rights granted by Ordinance No.

146 of the comity of Kings in the areas generally

contiguous to the owns of Avenal and Kettleman

City and to certain pipe lines of the Standard Oil

Comj^any of California.

Southern California Gas Company, a California

corporation, entered an appearance and complaint
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protesting the granting of a certificate to Gas Fuel

Service Company and claimed the right to serve

natural gas to consumers of Kings and Fresno

counties under a certificate granted to it by the

Commission in its Decision No. 21368, dated July

10, 1929.

Public hearings were held in Los Angeles on

March 28, 1933, and in Hanford on April 14 and

15 and May 10 and 11, 1933, at which time the

matters herein were submitted and are now read}^

for decision.

The foregoing api:)lications were consolidated for

the purpose of hearing and decision.

Gas Fuel Service Company.

The evidence adduced on the part of Gas Fuel

Service Company may be succinctly stated as fol-

lows:

About three years ago the individuals who later

organized this company owned approximately 1500

acres of potential oil and gas lands in what is known

as the Dudley Ridge Area in Kings County. The

owners of this land organized the Kettleman-Lake-

view Gas and Oil Company for the development of

their properties. Up to date they have three wells

on these properties producing dry gas at a pres-

sure of 510 pounds per square inch with a B.t.u.

content of 1012, the average cost per well being

approximately $10,000. Witnesses for applicant es-

timated the daily production of these wells to be

approximately 20,000,000 cubic feet over a period

of twenty years. The company sells under contract
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1,000,000 <iuhm feet per day to Pacific Gas and

Electric Company and small quantities of gas to

others in the vicinity of the wells.

In an effort to find a market for gas over the

requirements of the contracts already entered into

the owners organized the Gas Fuel Service Com-

pany and entered into an active survey to determine

the probable extent of the sale of gas among the

farmers of Kings and Fresno counties who at the

present time use electric power for irrigation pur-

poses. This survey resulted in the filing of this

application.

Applicant proposes to construct an 8-inch gas

pipe line running from the wells of Kettleman-

Lakeview Oil and Gas Company in the Dudley

Ridge area in a northerly direction for a distance

of approximately thirteen miles to a point approxi-

mately three miles southwest of the town of Strat-

ford and from this point applicant will construct

a 6-inch pipe line which will run in a northwesterly

direction for approximately seventy miles to a

point approximately ten miles south of the com-

munity of South Dos Palos. In addition to the

above transmission lines applicant intends to con-

struct thirty-one miles of 4-inch gas pipe line in

the area known as "Tulare Lake" in Kings County

and thirty-eight miles of 3-inch gas pipe line in the

Fresno County district. Connections from all of the

above gas pipe lines will be made by means of

2-inch laterals.

In addition to the supply of gas obtained from
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the wells of the Kettleman-Lakeview Oil and Gas

Company, applicant has verbal assurances of addi-

tional gas, when needed, from producers in the Ket-

tleman Hills district.

In the Kings County territory applicant proposes

a flat commodity charge of 16 cents per 1000 cubic

feet, with an annual minimum charge to be com-

puted at the rate of $3.60 per active rated horse-

power of connected load per annum, payable in

equal monthly installments.

In the Fresno County territory applicant pro-

poses a flat commodity charge of 17 cents per 1000

cubic feet, with the same minimum charge as in

the Kings County territory.

Many witnesses api)eared on behalf of the ap-

plicant and testified that it is not economically

feasible to use electric power for irrigation pump-

ing purposes at the rates now charged by the elec-

tric utilities serving the areas involved in this

application and that the farmers are insistent in

their demand that a cheaper source of power be

made available; that natural gas can be supplied

for pumping of irrigation waters which will result

in an over-all saving to the consumer of from one-

third to one-half the present costs paid by said

consumers. Several farmer witnesses testified that

they could personally finance the necessary gas

engine facilities in the event the application is

granted and the}'^ receive gas service.

It developed that there are approximately eight-

one potential gas users in this entire area with a
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load approximating 50,000 horsepower. Witnesses

for the applicant testified that 80 per cent of the

power users in this territory have expressed their

willingness and intention to receive gas service in

the event the company receives the necessary au-

thorization.

Engineers and officials for the applicant company

testified that this company is to ])e farmer owned,

controlled and managed, it being understood and

agreed that the stock issued and to be issued shall

be pooled under an agreement that at least five of

the seven directors shall be farmer-consumers of

this company, said pooling agreement to terminate,

if at all, when said company has been fully re-

imbursed out of dividends for all capital outlay.

Evidence was also introduced to the effect that

the National Supply Company of California has

agreed to supply the consumers of this company

with all the necessary gas engine equipment and

installation upon a payment of one-fourth down and

the balance to be deducted yearl}^ from the ''savings

effected," said "savings effected" to be figured on

the difference in power bills based upon the con-

sumption of gas at the rates proposed by applicant

as compared with the present cost of electrical

power to the same consumers.

The Gas Fuel Service Company estimates the

cost of installing its proposed transmission and

distribution lines at approximately $680,861. Three

of the company's witnesses testified that they per-

sonally were in a position to invest in the project
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amounts aggregating $200,000 and that if the ap-

plication is granted they would so invest such sums

forthwith to enable construction to commence at

once. They testified further that they would accept

common stock in payment for such advances and

that no common stock would be issued to them for

promotion purposes.

As to the financing of the balance of the con-

struction cost, the record shows that negotiations

were being had with National Supply Company of

California with the end in view" of having that

company install the lines upon a deferred payment

basis. A letter from the company dated May 9,

1933, read into the record, indicates that imder

certain conditions it may proceed with the install-

ation upon the payment of 25 per cent of the cost

at once and of 75 per cent within a reasonable

period. The record is not clear when such balance

is to be paid, final arrangements apparently not

having been made, but it seems to be applicant's

desire to obtain such an amount over and above

the initial $200,000 from the earnings from opera-

tions over a period of j^ears. As an alternative,

should no arrangement be consummated with the

National Supply Company of California, it appears

from the testimony that those interested in the or-

ganization of applicant and of Kettleman-Lakeview

Oil and Gas Company possibly could and would

finance the entire estimated cost themselves. No
final agreements had been made along either line

at the time of hearing.

Gas Fuel Service Company does not in this ap-



Commissioner of Internal Revenue 41

plication ask permission to issue any stock or evi-

dences of indebtedness. The order herein does not

authorize the company to issue any stock nor should

it be construed as an approval of any proposed

financing. The company's representatives no doubt

are aware of the provisions of the Public Utilities

Act in regard to the issuance of stock or evidences

of indebtedness. I desire to put the company on

notice that the Commission does not look with favor

on the issue of no par stock for less than $25 per

share, nor does it believe that any undue charges in

the form of interest or principal payments or con-

tingent charges in the form of preferred stock

dividends should be imposed on the company.

Coast Counties Gas and Electric Company.

Mr. Charles Grunsky, chief engineer for the ap-

plicants, Coast Counties Gas and Electric Company

and West Side Natural Gas Company, appeared as

a witness and his testimony may be summarized as

follows

:

Applicant Coast Counties Gas and Electric Com-

pany, is at present serving natural gas in the area

centering about the communities of Gustine, Los

Banos, Dos Palos and South Dos Palos, in Merced

County, and projDOses to extend its natural gas sys-

tem to that portion of Fresno County contiguous

to the pipe lines of the Standard Pa-cilic Gas Line,

Inc., Coast Natural Gas Company and Standard Oil

Company of California, and serve gas from these

lines to consumers within Fresno County under

rates now on file with the Commission, said gas to
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be served to supply all fuel requirements, domestic,

commercial and industrial, within the proposed area.

He testified that applicant has agreements with gas

producers guaranteeing a sufficient supply of gas

to meet all requirements and that the average rates

under which it proposes to serve gas for agricul-

tural pumping purposes in this territory would be

25 cents per 1000 cubic feet, approximately 8 cents

per 1000 cubic feet higher than the proposed rates

of the Gas Fuel Service Company ;i that the gas

proposed to be served by his company is of that

heat content approximating 1200 B.t.u., w^hile the

gas of the Gas Fuel Service Company has a heat

content of only 1012 B.t.u. He testified further that

gas can be served by his company under its rates,

w^hich will effect a saving of approximately 50 per

cent to the farmers under the electric rates now

being p{iAid these consumers. From surveys made on

behalf of his company he testified that public con-

^The following is a comparison between the rate for Gas En-
gine Service now on file by Coast Counties Gas and Electric

Company and the rate (5 cents lower) that it proposes for

Fresno Countv

:

Rate per 1000 cu. ft.

Schedule Proposed
Consumption No. 4 Rate

First 100,000 cu. ft. per meter per month $0.40 $0.35

Next 400,000 cu. ft. per meter per month 35 .30

Next 500,000 cu. ft. per meter per month 30 .25

Over 1,000,000 cu. ft. per meter per month 25 .20

Minimum charge:
April to October, inclusive $5.00 per meter per month but

not less than 25 cents per

month per h.p. of connect-

ed load.

November to March, inclusive..$1.00 per meter per month.
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venience and necessity require the granting of the

certificate and that applicant, sometime prior to

January 1, 1933, solicited business from at least

one consumer in the proposed service area, but

without success.

He also testified that applicant. West Side Na-

tural Gas Company, now serves natural gas to con-

sumers in Taft, Maricopa, Fellows, Avenal and

Kettleman City and is asking authority to serve

that territory on the east and west flanks of Kettle-

man Hills and along the Standard Oil Company's

oil pipe line from a point adjacent to Corcoran

north to the Fresno County boundary line; that

the proposed rate for this area is 25 cents per 1000

cubic feet, the same as the proposed Coast Counties

Gas and Electric Company rate; that the heating

values of the gas used vary from 950 to 1050 B.t.u.

per cubic foot and that no solicitation has been

made in this area.

Southern California Gas Company.

Mr. T. J. Reynolds, vice president and general

counsel, and Mr. F. M. Banks, general superinten-

dent in charge of sales, both representing Southern

California Gas Company, testified that surveys had

been made that indicated that it would not be fea-

sible for said utility to extend its service of na-

tural gas to agricultural power consumers in Kings

or Fresno counties unless a substantial number of

prospective consumers (something approaching 80

per cent) could be signed up to take service; that

thus far the utility had been unable to secure the

signatures of enough of said consumers to guar-
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antee to it what it considered a reasonable return

on the investment involved; that its estimates were

based upon its presently filed Schedules Nos. E-6

and E-7;2 that said utility did exercise its certifi-

cates in Kings and Fresno counties in the laying

of transmission lines to serve its San Joaquin Val-

ley division and for the transportation of Pacific

Gas and Electric Company gas to Fresno; that

2Schedules E-6 and E-7 of Southern California

Gas Company are higher rates than the rates pro-

posed by applicant, Gas Fuel Service Company.
They cover the service of natural gas for internal

combustion engines in Southern California Gas
Company's Rate Districts 40, 41, 42, 43 and 45, San
Joaquin Valley Division, including the cities of

Hanford, Lemoore, Visalia, Tulare, Exeter, Lindsay,
Porterville, Kingsburg, Reedley, Dinuba, Parlier,

Corcoran and the communities of Orosi, Armona,
Caruthers, Cutler, Riverdale, Strathmore and Sul-

tana and territory adjacent thereto, traversed by
natural gas mains, where capacity of mains is suf-

ficient to supply demands without detriment to

existing service.

The rates are as follows:

Schedule E-6:
Demand charge per active rated horsepower per

month, 30 cents.

Commodity charge (to be added to demand
charge)

:

First 3000 cu. ft. per active rated h.p. per mo.
2.0 cents per 100 cu. ft.

Over 3000 cu. ft. per active rated h.p. per mo.
1.7 cents per 100 cu. ft.

Minimum charge

:

From May to October, inclusive

:

For 15 active rated h.p. or less, $4.50 per meter
per month.
Over 15 active rated h.p., demand charge as above.
From November to April, inclusive

:
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Southern California Gas Company does not desire

to serve agricultural power consumers in that por-

tion of Fresno County covered in the application of

Gas Fuel Service Company for the reason that said

area is too far from the lines of said Southern

California Gas Company, but that it is desirous of

serving in the Tulare Lake bed area of Kings

County.

$1.25 per meter per month.
Scheduled E-7 (optional with Schedule E-6)

:

First 50,000 cu. ft. per meter per month, 4.0 cents

per 100 cu. ft.

Next 50,000 cu. ft. per meter per month, 3.0 cents
per 100 cu. ft.

Next 50,000 cu. ft. per meter per month, 2.5 cents
per 100 cu. ft.

Over 150,000 cu. ft. per meter per month, 2.2 cents
per 100 cu. ft.

Monthly and Annual Quantity Discounts:
Less monthly discount of thirty (30) per cent on

the amount billed monthly under the above schedule,
in excess of the following, and less annual quantity
discount of fifteen (15) per cent on the amount of
the aggregated twelve (12) months' consecutive bill-

ings, under the above schedule less monthly dis-

count, in excess of the following:
Monthly discount Annual discount

30% 15%
in excess of in excess of twelve

Rated connected monthly billing of times monthly billing
Horsepower of installation cu. ft./h.p/meter of cu. ft./h.p./meter

Up to 30 h.p 600 600
31 to 60 h.p 1,100 1,100
61 to 90 h.p 1,800 1,800
01 to 120 h.p 1,900 1,900

121 to 160 h.p 2,300 2,300
161 to 220 h.p 2.400 2,400
221 to 300 h.p 2,900 2,900
Over 300 h.p 3,000 3,000

Minimum charge (not subject to discount) :

From ]\Iay to October, inclusive, $5 per meter per month.
From November to April, inclusive, $1 per meter per month.
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I feel that a certificate not exercised in any par-

ticular territory or to any particular class of con-

sumers is not entitled to jDrotection from the Com-

mission after a newcomer, able and willing to ren-

der service, has entered the field. A utility not

exercising a certificate should be placed in the same

category as a utility without a certificate when

competition comes knocking at the door. Certificates

are granted to be exercised pursuant to a showing of

convenience and necessity and when a utility pos-

sesses a certificate which grants it the right to serve

a territory it should proceed with due diligence to

exercise the same within a reasonal)le time and the

utility which has failed to render service its cer-

tificate has no just cause for complaint when the

Commission allows a vigilant and persuasive utility

to enter the field.

The granting of a certificate to applicant will

undoubtedly affect the revenue of electric service

in this territory. This, however, is not a new situa-

tion, as gas has been invading the electric field for

a number of years and the electric utilities have

been forewarned. In fact the major electric company

in this territory also distributes gas. This Commis-

sion will not permit a utility handling two sources

of service to stifle the development of the cheaper

one. The consumers in this farming district are

entitled to any and all financial relief that may ac-

crue to them through this medium of lower priced

power.

It is evident from the record that more than
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one certificate should not be granted for the service

of natural gas to the agricultural power users in

the territory involved. The applications of Coast

Counties Gas and Electric Company and West Side

Natural Gas Company will be denied.

I recommend the following form of order:

Order

Gas Fuel Service Company, Coast Counties Gas

and Electric Company and West Side Natural Gas

Company having applied to this Commission for

certificates of public convenience and necessity au-

thorizing the exercise of franchise rights and the

construction of natural gas transmission and dis-

tribution systems, all as set forth in these applica-

tions, Southern California Gas Company having

entered a complaint protesting the granting of a

certificr.te to Gas Fuel Service Company, said ap-

plications and complaint having been consolidated

for hearing and decision, public hearings having

been held thereon, the matters being submitted and

now ready for decision:

The Railroad Commission of the State of Califor-

nia hereby orders and declares that public con-

venience and necessity require and will require the

exercise by Gas Fuel Service Company of the rights

and privileges granted to it under the franchises

which it contemplates securing from the counties

of Kings and Fresno, the construction and opera-

tion of the natural gas transmission and distribu-

tion systems and the service of natural gas under
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rates, all as set forth in its amended Application

No. 18672, provided that:

(1) The Railroad Commission may hereafter,

by appropriate proceedings and orders, revoke or

limit, as to territory not then served by Gas Fuel

Service Company, or its successors in interest, the

authority herein granted.

(2) Gas Fuel Service Company file with this

Commission certified copies of the franchises it

secures from the counties of Kings and Fresno.

(3) Gas Fuel Service Company file with this

Commission a stipulation duly executed on authority

of its board of directors agreeing that it will never

claim for either of these franchises a value in excess

of the actual cost thereof.

(4) Upon the filing of the franchises and stipu-

lation referred to in paragraphs (2) and (3) above,

in the proper form, the Commission will issue its

supplemental order authorizing the exercise of the

rights conferred by such franchises. Said franchises

and stipulation shall be filed on or before October

1, 1933.

It is hereby further ordered, that the applications

of Coast Counties Gas and Electric Company and

West Side Natural Gas Company be and they are

hereby denied.

It is hereby further ordered, that the complaint

of Southern California Gas Company be and it is

hereby dismissed.

The authorization herein granted, except as other-
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wise specifically i)rovide(l, shall be effective from

and after the date of this order.

For all other purposes, the effective date of this

order shall be twenty days from and after the date

hereof.

The foregoing opinion and order are hereby ap-

proved and ordered filed as the opinion and order

of the Railroad Commission of the State of Cali-

fornia.

Dated at San Francisco, California, this twenty-

first day of July, 1933.

JOINT EXHIBIT No. 2-B

(Copy)

Before the Railroad Commission of the

State of California.

Decision No. 26297

Application No. 18672

In the Matter of

The Application of GAS FUEL SERVICE COM-
PANY, a corporation, for a Certificate of

Public Convenience and Necessity authorizing

it to construct and operate the gas distribution

systems herein described, and to exercise the

franchises which it contemplates acquiring from

the Counties of Kings and Fresno, California.

John A. Dundas, G. Everett Miller, and H. A. Sav-

age for Applicant Gas Fuel Service Company.
Pillsbury, Madison and Sutro, hy Hugh Fullerton,
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for Applicants Coast Counties Gas and Electric

Company and West Side Natural Gas Com-

pany.

C. P. Cutten for Pacific Gas and Electric Company

and San Joaquin Liglit and Power Corpora-

tion.

H. A. Savage, for San Joaquin Valley Agricultural

Power Users Association.

J. J. Deuel and L. S. Wing, for California Farm

Bureau Federation and for Kings County

Board of Supervisors.

T. J. Reynolds and L. T. Ri<?e for Southern Cali-

fornia Gas Company.

By the Commission

:

SUPPLEMENTAL OPINION AND ORDER
In its Decision No. 26178, dated July 21, 1933, the

Commission ordered that:

"(2) Gas Fuel Service Company file with this

Commission certified copies of the franchises it

secures from the Counties of Kings and Fresno.

(3) Gas Fuel Service Company file with this

Commission a stipulation duly executed on authority

of its Board of Directors agreeing that it will never

claim for either of these franchises a value in excess

of the actual cost thereof.

(4) Upon the filing of the franchises and stipu-

lation referred to in paragraphs (2) and (3) above,

in the proper form, the Commission will issue its

supplemental order authorizing the exercise of the

rights conferred by such franchises. Said franchises
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and stipulation shall be filed on or before October

1, 1933."

Gas Fuel Service Company having filed with the

Commission, under date of August 18, 1933, the

franchises and stipulation referred to above, in

proper form,

The Railroad Commission of the State of Cali-

fornia Hereby Orders that a certificate of public

convenience and necessity be and it is hereby

granted to Gas Fuel Service Company authorizing

said utility to exercise the rights and privileges

granted to it under Ordinance No. 151 of the

County of Kings and Ordinance No. 290 of the

County of Fresno, provided that the Commission

may hereafter, by appropriate proceedings and or-

ders, revoke or limit, as to territory not then served

by Gas Fuel Service Company, or its successors in

interest, the authorit}^ herein granted.

The effective date of this order shall be from

and after the date hereof.

Dated at San Francisco, California, this 28th day

of August, 1933.

C. L. SEAVEY,
LEON O. WHITSELL,
W. J. CARE,
M. B. HARRIS,

Commissioners.

Certified As A True Copy

Secretary, Railroad Commission

State of California
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JOINT EXHIBIT No. 3-C

Ordinance No. 151

Ordinance of the Board of Supervisors of the

County of Kings, State of California, granting

to Gas Fuel Service Company, a corporation,

its successors or assigns, the right, privilege,

and franchise to lay and construct and to there-

after operate, maintain, repair and/or replace

a system of conduits and pipelines, together

with such fixtures or appurtenances as the

grantee, its successors or assigns may deem

necessary or convenient in connection therewith,

in, under, along or across all public streets,

highways and/or alleys of said county for the

purpose of transmitting and/or distributing gas

to the public for light, heat, fuel, power or any

other lawful purposes, for the term of fifty

(50) years.

The Board of Supervisors of the County of Kings

do ordain as follows:

Section 1. M
The right, privilege and franchise to lay and

construct and to thereafter operate, maintain, re-

pair and/or replace a system of conduits and pipe-

1

lines, together with such fixtures or appurtenances

as the grantee, its successors or assigns, may deem

necessary or convenient in connection therewith, in,

under, along or across all public streets, highways

and/or alleys of said County, for the purpose of

transmitting and/or distributing gas to the public

for light, heat, fuel, power, and any other lawful

I
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purposes for the term of fifty (50) years from and

after the effective date of this ordinance are hereby

granted to Gas Fuel Service Company, a corpora-

tion, its successors or assigns.

Section 2.

All gas pipes, mains and other conduits which

shall be laid and used under and pursuant to the

provisions of this ordinance and in the exercise of

the right, privilege and franchise herein granted

shall be of iron, or other suitable material, and

shall be of such dimensions as the owner for the

time being of said right, jDrivilege and franchise

shall determine. All such gas pipes, mains and con-

duits shall be laid in a good and workmanlike man-

ner at least eighteen (18) inches below the surface

of said streets, highways and/or alleys under the

direction of the County Engineer of the County of

Kings or other officer having charge thereof.

Section 3.

The right, privilege and franchise hereby granted

is not exclusive, and the right of the said Coimty to

grant like rights, privileges, and franchises to

others is hereby reserved provided that such grants

shall not interfere with the reasonable use of the

lights granted hereunder.

Section 4.

The grantee herein and his assigns must, during

the life of said franchise, pay to the County of

Kings, two per cent (2%) of the gross annual

receipt arising from its use, operation, or posses-
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sion. No percentage shall be paid for the first five

(5) years succeeding the date of the franchise, but

thereafter such percentage shall be payable an-

nually; and in the event said payment is not made,

said franchise shall be forfeited.

Section 5.

Work under said right, privilege and franchise

shall be commenced within not more than four (4)

months from the granting thereof, and if not so

commenced shall be declared forfeited. Said work

shall be completed within a reasonable time. The

grantee herein must save and keep harmless the

County of Kings from damages due to construction

and maintenance of said conduits, pipelines, fixtures

and appurtenances.

Section 6.

This ordinance shall take effect and be in force

thirty (30) days from and after its passage and

approval.

Introduced, adopted and passed by said Board
\

of Supervisors, at a regular meeting held on the

15th day of May, 1933, by the following vote:

Ayes: Grant Garner Supervisors

J. H. McGlashan

H. M. Nelson Supervisors

S. E. Railsback

Absent: T. E. Cochrane, Supervisor.

Noes : None
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S. E. RAILSBACK
Chairman of the lioaixl of Siipc^rvisors of the

County of Kings, Stat(; of California.

Attest

:

[Seal] E. F. PICKERILL
Clerk of the Board of Supervisors of the County

of Kings, State of California.

By MARJORIE BOYD,
Deputy.

[Endorsed] : Filed May 15, 1933.

State of California,

County of Kings—ss.

I, E. F. Pickerill, County Clerk and ex-officio

Clerk of the Board of Supervisors of said County

and State, do hereby certify the foregoing to he a

full, true and correct copy of the original thereof

on tile in my office.

Witness my hand and seal of said Board, this

23rd day of April, 1948. E. F. Pickerill, Clerk of

said Board.

[Seal] By /s/ VERNICE THOMSEN,
Deputy Clerk.

Kings County

Board of Supervisors

Hanford, California

State of California,

County of Kings—ss.

I, E. F. Pickerill, County Clerk and ex-officio

Clerk of the Board of Supervisors of the County
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of Kings, State of California, do hereby certify

that Kings County Ordinance No. 151, which was

adopted by the Board of Supervisors of the said

County and State, has not been repealed nor

amended.

A certified copy of said Ordinance is hereto at-

tached.

In Witness Whereof, I have hereunto set my
hand and official seal this 23rd day of April, 1948.

E. F. PICKERILL,
County Clerk and ex-officio Clerk of the Board of

Supervisors of the County of Kings, State of

California.

[Seal] By /s/ VERNICE THOMSEN,
Deputy.

JOINT EXHIBIT 4-D

(Copy)

Ordinance No. 290

Ordinance of the Board of Supervisors of the

County of Fresno, State of California, granting

to Gas Fuel Service Company, a corporation, its

successors or assigns, the right, privilege, and

franchise to lay and construct and to thereafter

operate, maintain, repair and/or replace a sys-

tem of conduits and jiipelines, together with

such fixtures or appurtenances as the grantee,

its successors or assigns may deem necessary

or convenient in connection therewith, in, un-

der, along or across all public streets, highways

and/or alleys of said county for the purpose
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of transmitting and/or distributing gas to the

public for light, heat, fuel, power or any other

lawful purposes, for the term of fifty (50)

years.

The Board of Supervisors of the County of

Fresno do ordain as follows:

Section 1.

The right, privilege and franchise to lay and con-

struct and to thereafter operate, maintain, repair

and/or replace a system of conduits and pipelines,

together with such fixtures or appurtenances as the

grantee, its successors or assigns, may deem neces-

sary or convenient in connection therewith, in, un-

der, along or across all public streets, highways

and/or alleys of said County, for the purpose of

transmitting and/or distributing gas to the public

for light, heat, fuel, power, and any other lawful

purposes for the term of fifty (50) years from and

after the effective date of this ordinance are hereby

granted to Gas Fuel Service Company, a corpora-

tion, its successors or assigns.

Section 2.

All gas pipes, mains and other conduits which shall

be laid and used under and pursuant to the provisions

of this ordinance and in the exercise of the right,

privilege and franchise herein granted shall be of

iron, or other suitable material, and shall be of such

dimensions as the owner for the time being of said

right, privilege and franchise shall determine. All

such gas pipes, mains and conduits shall be laid in
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a good and workmanlike manner at least eighteen

(18) inches below the surface of said streets, high-

ways and/or alleys under the direction of the

County Engineer of the County of Fresno or other

officer having charge thereof. Any pipe line, main,

conduit, installed or maintained under and pursuant

to the provisions of this ordinance and in exercise

of the right, privilege and franchise herein granted,

shall be so installed and maintained under and in

accordance with such reasonable directions and

plans as may be given by the Board of Supervisors

of Fresno County, or its duly authorized represen-

tative, and shall be subject to the posting of such

bonds for the replacing of highways as may here-

after be required by any ordinance of the County

of Fresno, and all reasonable care shall be exercised

to prevent inconvenience or damage to the travel-

ling public by virtue of any construction or mainte-

nance work done under this franchise.

Section 3.

Any highway damaged or torn up by any con-

struction or maintenance work done under the right,

privilege and franchise herein granted shall be re-

paired and replaced as soon as is reasonably pos-

sible after the completion of such construction or

maintenance work, in as good condition as said

highway was at the conmiencement of such con-

struction or maintenance work, and the grantee of

this franchise, its successors or assigns, shall hold

the County of Fresno harmless from any and all

damage to third parties resulting from the laying,

use or operation of any pipes, mains, conduits or
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works of any kind or description, laid, used or oper-

ated under the terms of this franchise.

Section 4.

The grantee of this right, privilege and franchise,

its successors and assigns, shall at such times as

the Board of Supervisors of Fresno County shall

request, but not oftener than once each year, be-

ginning one year from the date of the granting of

this right, privilege and franchise, prepare and file

with the Board of Supervisors of the County of

Fresno, a map or maps, on a scale as large as two

in<3hes to one mile, or in lieu thereof a written

statement clearly and intelligibly setting forth in

complete detail, showing the location of any and

all mains and lateral pipe lines and conduits on the

public highways of said County as of the date of

said request.

Section 5.

The right, privilege and franchise hereby granted

is not exclusive, and the right of the said County to

grant like rights, privileges and franchises to others

is hereby reserved, provided, that such grants shall

not interfere with the reasonable use of the rights

granted hereunder.

Section 6.

The grantee herein and his assigns must, during

the life of said franchise, pay to the County of

Fresno, two per cent (2%) of the gross annual

receipts arising from its use, operation or posses-

sion. No percentage shall be paid for the first five

(5) years succeeding the date of the franchise, but

thereafter such percentage shall be payable an-
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nually; and in the event said payment is not made,

said franchise shall be forfeited.

Section 7.

Commencing at the end of the sixth year from the

date of the granting of this franchise, the grantee,

its successors and assigns, shall, if requested, by the

Board of Supervisors of Fresno County, furnish to

said Board of Supervisors a statement in writing

showing the gross receipts of said grantee received

from each consumer comiected with its system lo-

cated and maintained under this franchise for the

preceding twelve (12) months, and each and every

year thereafter during the life of this franchise,

the grantee shall, if so requested by the said Board

of Supervisors, furnish to said Board a like state-

ment covering the year preceding the date of the

rendition of said accounting. Such accounting shall

cover the period for which the yearl,y payments are

made. Grantor may at any reasonable time, through

an authorized agent of its Board of Supervisors,

examine grantee's books for the purpose of verify-

ing the accounting above provided for.

Section 8.

Work under said right, privilege and fran-chise

shall be conmienced within not more than four (4)

months from the granting thereof, and if not so

commenced shall be declared forfeited. Said work

shall be completed within a reasonable time. The

grantee herein must save and keep harmless the

County of Fresno from damages due to construe-

I
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tion and maintenance of said conduits, pipelines,

fixtures and appurtenances.

Section 9.

The neglect, failure or refusal on the part of

said grantee, its successors or assigns, to comply

with, keep and observe the terms and conditions of

the franchise and privilege herein granted, shall be

cause of forfeiture of said franchise and privilege.

Section 10.

This ordinance shall take effect and be in force

thirty (30) days from and after its passage and

approval.

Introduced, adopted and passed hy said Board of

Supervisors, at a regular meeting held on the 5th

day of May, 1933, by the following vote:

Ayes: Supervisors McMurtry, Collins, Jones,

Clark, Gonser

Noes: Supervisors None

Absent: Supervisors None

/s/ N. P. GONSER,
Chairman of the Board of Supervisors of the

County of Fresno, State of California.

Attest

:

D. M. BARNWELL
Clerk of the Board of Supervisors of the County

of Fresno, State of California.

[Seal] By FRED E. MAIN,
Deputy

State of California,

County of Fresno—ss.

I, E. Dusenberry, County Clerk and ex-officic

Clerk of the Board of Supervisors of said Fresno
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County, do hereby certify the foregoing to be a

full, true and correct copy of the original Ordinance

No. 290 now of record in my office.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said Board of Super-

visors this 23rd day of April, 1948.

E. DUSENBERRY,
County Clerk and Ex-officio Clerk of said Board of

,

Supervisors.

[Seal] By /s/ GEO. M. FURNEAUX,
Deputy Clerk.

County of Fresno

Fresno, California

April 23, 1948

To Whom It May Concern:

This is to certify that Ordinance No. 290 of the

County of Fresno, State of California, granting

Franchise to Gas Fuel Service Company, is still in

full force and effect on the records of the Clerk of

the Board of Supervisors, and that same has not

been repealed or modified.

In Witness Whereof, I have hereunto set my
hand and affixed the Seal of said Board of Super

visors this 23rd day of April, 1948.

E. DUSENBERRY,
County Clerk and Ex-officio Clerk of said Board of

Supervisors.

[Seal] By /s/ GEO. M. FURNEAUX,
Deputy Clerk.

Filed Railroad Commission, State of California,

August 18, 1933.

I

{
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JOINT EXHIBIT No. 5-E

(Copy)

Before the Railroad Commission of the

State of California

In the Matter of

The Application of GAS FUEL SERVICE COM-
PANY for permission to temporarily discon-

tinue service in Kings County.

Application

The petition of Gas Fuel Service Company, a

California corporation, respectfully shows

:

I That the Applicant is engaged in business as a

pul)lic utility within the State of California, dis-

tributing natural gas within Kings County.

II.

That the post-office address of Applicant is Room
503, at 510 South Spring Street, in the City of

Los Angeles, County of Los Angeles, State of Cali-

fornia.

III.

That a copy of the Articles of Incorporation of

Applicant and amendments thereto, certified by the

Secretary of State of the State of California, was

heretofore filed with this Commission, in the Matter

of Application No. 18746, bearing date of January

20, 1933.
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TV.

That a financial statement of Applicant as of

December 31, 1936, has been filed with the Commis-

sion with Annual Report for the year 1936.

V.

That Applicant is at present serving with natural

gas under its various schedules, approximately ten

•consumers within the area centering about the com-

munity of Stratford in Kings County under condi-

tions that are impossible to maintain.

That due to the failure of Applicant's gas supply

from Dudley Ridge, Kings County, last June, a

temporary contract to supply gas was entered into

with the Southern California Gas Company.

That due to the heavy floods and rains during the

last year, Ax^plicant's gas transmission lines show

a considerable line loss.

That due to excessive water supply, the use of

natural gas for agricultural purposes (the chief

business of Applicant) has been very small, thereby

exaggerating this line loss to the extent that out

of 2,614 MCF of gas delivered into Applicant's lines

during the month of October, 1937, only 422.341

cubic feet was recorded on consumers meters.

That Applicant has made a field check of condi-

tions and through its local representative notified

its consumers of the possible temporary discontimi-

ance of service, and has noticed no unreasonable

bad reaction yet.

That Applicant considers it necessary and advise-

able to temporarily discontinue service until such
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time as its lines can be put in condition to efficiently

serve its -consumers.

That Applicant estimates that the time required

to perform the work necessary is ai)proximately one

hundred and twenty (120) days.

VI.

That Applicant's proposed temporary discontinu-

ance of service will not be a detrimental incon-

venience to its consumers in as much as the

principal business of applicant is the selling of

natural gas for supplying water for agricultural

purposes, which volume of business has been prac-

tically nothing, and is not expected to be required

before March, 1938.

VII.

Wherefore, Applicant asks that the Railroad

Commission of the State of California permit the

temporary discontinuance of Ai:>plicant's service

for the purposes and reasons hereinabove set forth.

Dated at Los Angeles, California, this 10th day

of November, 1937.

i GAS FUEL SERVICE
COMPANY,

By W. MARTIN LATHROP,
Its Vice-President

State of California,

County of Los Angeles—ss.

W. Martin Lathrop, being first duly sworn, de-

poses and says: That he is the Vice-President of

Applicant, Gas Fuel Service Company, a corpora-
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tion, the Applicant named in the foregoing applica-

tion and makes this affidavit for and on behalf of

said corporation; that he has read the foregoing

application and knows the contents thereof; and

that the same is true of his own knowledge, except

as to matters which are therein stated on informa-

tion or belief, and that as to those matters he be-

lieves it to be true.

i
W. MARTIN LATHROP

Subscribed and sworn to before me, this 10th

day of November 1937.

i
WINSLOW P. HYATT

Notary Public in and for the County of Los An-

geles, State of California.

Filed Railroad Commission State of California

Nov. 10, 1937.

JOINT EXHIBIT No. 6-F

(Copy)

Before the Railroad Commission of the

State of California

Decision No. 30477

Application No. 21581

In the Matter of

The Application of GAS FUEL SERVICE COM-
PANY, for permission: 1. To temporarily dis-

continue service in Kings County. 2. To revise

its Gas Engine Service Schedule within the

territory, and 3. To file with the Commission
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its schedule for Domestic Service within the

territory.

W. Martin Lathrop, for Applicant

By the Commission

:

OPINION
The Gas Fuel Service Company asks permission

—

1. To temporarily discontinue gas service in

Kings County;

2. To revise and increase its Gas Engine Service

Schedule No. 1

;

3. To file an original General Service Schedule

No. 3.

Schedules No. 1 and No. 3 are attached to the

application as Exhibits "C" and "D", respectively.

Public hearing was held before Examiner C. C.

Brown at Stratford, California, on December 1,

1937.

In its Decision No. 26297, dated August 28, 1933,

the Commission granted a certificate of public con-

venience and necessity to applicant, authorizing the

exercise of the rights and privileges under fran-

chises granted to it by Ordinance No. 151 of the

County of Kings and Ordinance No. 290 of the

County of Fresno.

Applicant then laid certain gas lines in Kings

County and, on July 5, 1934, filed its original

Schedules No. 1 and No. 2 covering the service of

natural gas for internal combustion engine and

agricultural use in Kings County at a flat rate of

16c per M.c.f., and in Fresno County at a rate of

17c per M.c.f., respectively. These two schedules

are still in effect and constitute applicant's only
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filed rates. Applicant serves some ten consumers,

all located in Kings County.

The record shows that in June, 1936, applicant's

gas supply at Dudley Ridge, Kings County, gave

out and that ajoplicant at that time entered into

a contract with Southern California Gas Company

for the purpose of its supply of gas; that during

the month of October, 1937, its pur<;hases from this

source amounted to 2,614,000 cubic feet, while its

sales to consumers totaled 422,341 cubic feet, the

difference being attributable to line losses; that on

November 10, 1937, applicant temporarily ceased

rendering the service of gas to its consumers.

Attached to the application as Exhibit "A" is

a consolidated operating statement for the period

January 1, 1937, to October 31, 1937, which lists

income as $1,153.31, expenses as $5,029.54, and net

operating loss as $3,876.23.

Applicant introduced evidence which establishes

the fact that even with a normal ten per cent line

loss the revenue received from sales under its pres-

ent Schedule No. 1—Gas Engine Service at a rate

of 16c per M.c.f . will be inadequate to meet operat-

ing expenses and that this rate should be increased

to 20c per M.c.f. This increase will be granted.

The tremendous line loss pointed out above is

entirely inexcusable and indicates gross inefficiency

on the part of applicant in the maintenance of its

facilities. This inefficiency has resulted in the ren-

dering of inferior service to its consumers and un-

duly high operating costs, particularly in the cost

of gas purchased. This condition can not be allowed
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to continue and must be remedied at once.

Applicant estimates that it will take from sixty

to one hundred twenty days to repair these lines

and that it will cost approximately two thousand

dollars ($2,000.00).

Applicant alleges that it has negotiated a con-

tract with C. C. Friend for an adequate and per-

manent supply of natural gas at a price of 5c per

M.c.f.

Applicant requests permission to revise and in-

crease the rate for gas engine service in its Schedule

No. 1 from 16c to 20c per M.c.f. Several consumers

testified that they did not protest this increase

provided they were rendered continuous and ade-

quate service.

Ax:)plicant requests further permission to file and

make effective a Schedule No. 3, covering the service

of natural gas for general domestic and commercial

use at the following rates:

First 1,000 cu. ft. or less per meter per month $1.00

Over 1,000 cu. ft. per meter per month at .60/M.c.f.

Monthly minimum charge $1.00

It appears that applicant has been serving a

number of consumers under this unfiled schedule in

violation of the Public Utilities Act and the rules

and regulations of this Commission. The practice

of serving consumers under other than filed rates

or agreements must cease at once and not be re-

peated in the future.

Order

It is found as a fact that applicant's present

Schedule No. 1—Gas Engine Service is too low



70 Capital Service, Inc., etc., vs.

and that same should be increased from 16c to 20c

per M.c.f., and

It Is Hereby Ordered that applicant, Gas Fuel

Service Company,

1. Proceed at once to repair its lines and facil-

ities, and to put them in good operating condition

for the rendering of adequate and continuous gas

service to its consumers.

2. Expedite and complete this work and resume

gas service to its consumers at the earliest possible

date.

3. Render as a progress report, in writing, to

the Commission at the end of each thirty (30) day

period after the date of this order, outlining the

status of the above work until same is completed.

4. File with the Commission at once its suggested

amended Schedule No. 1—Gas Engine Service and

Schedule No. 3—General Service, attached to the

application as Exhibits "C" and "D", respectively,

same to become effective within thirty (30) days

after filing.

This order shall be effective immediately.

Dated San Francisco, California, January 3,

1938.

WALLACE L. WARE,
LEON O. WHITSELL,
FRANK R. DEVLIN,
RAY C. WAKEFIELD,
RAY L. RILEY,

Commissioners.
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JOINT EXHIBIT No. 7-G

(Copy)

r Before the Railroad Commission of the

State of California

Decision No. 35825

Application No. 18672

In the Matter of

The Application of GAS FUEL SERVICE COM-
PANY, a corporation, for a Certificate of

vPublic Convenience and Necessity authorizing

it to construct and operate the gas distribution

systems herein described, and to exercise the

franchises which it contemplates acquiring from

the Counties of Kings and Fresno, California.

By the Commission:

SECOND SUPPLEMENTAL OPINION
AND ORDER

By its preliminary Decision No. 26178 dated July

21, 1933 and confirming supplemental Decision No.

26297 dated August 28, 1933, this Commission

granted Gas Fuel Service Company authority to

exercise rights and privileges granted it under fran-

chises secured from the counties of Fresno and

Kings, to construct and operate gas transmission

and distribution systems in specified portions of

said counties, and to serve natural gas therein under

regularly established rates. The authority so

granted was subject, among others, to the following

condition

:

"The Railroad Commission may hereafter, by

appropriate proceedings and orders, revoke or limit
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as to territory not then served by Gas Fuel Service

Company, or its successors in interest, the authority

herein granted."

In a letter dated June 9, 1942 Gas Fuel Service

Company advised the Commission that it was nc

longer operating and that it had been inactive foi

the past three years; therefore, good cause appear-

ing,

It Is Ordered that the authority granted Gas

Fuel Service Company by Decision No. 26178, and

confirmed by Decision No. 26297, be, and hereby is,

revoked.

The effective date of this decision shall be the

date hereof.

Dated at San Francisco, California, this 6th day

of October, 1942.

/s/ JUSTUS F. CRAEMER,
C. C. BAKER,
FRANCK R. HAYENNER,
RICHARD SACHSE,

Commissioners.

Certified As A True Copy

/s/ [Illegible.]

Secretary, Railroad Commission of the State of

California. „
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[Title of Tax ("oiirt and Cause.]

MOTION TO SlIJ^STrrUTE COUNSEL

(lorries Now i)etiti(jii('r, and i-espectfully sliows

:

That it desires to witlidiaw Hyman Smith, Esq.,

as counsel of reeoi'd licicin ;ind substitute Joseph

D. Brady, Esq., Walter L. Nossanian, Kscj., and

Charles M. Walker, Escj. as counsel of record;

That notice of said change of counsel of record

has been given to Hyman Smith, Esq., the present

counsel of record.

Wherefore, petitioner respectfully requests leave

of this Court to withdr-avv H\Tnan Smith, Esq., as

counsel of record and substitute Joseph D. Brady,

Esq., Walter L. Nossaman, Esq. and Charles M.

Walker, Esq., of 433 South Spring Street, Los

Angeles 13, California, as counsel of record herein.

April 26, 1948. Los Angeles, California.

[Corporate Seal]

CAPITAL SERVICE, INC.

By /s/ M. B. PRICE,
Vice-President.

Petitioner.

I agree to the within substitution.

/s/ HYMAN SMITH.
April 26, 1948.

Granted: May 5, 1948.

/s/ WILLIAM W. ARNOLD,
Judge.

Filed April 26, 1948. T.C.U.S.
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[Title of Tax Court and Cause.]

ENTRY OF APPEARANCE
The undersigned, being duly admitted to practice

before The Tax Court of the United States as

Attorney C. P. A., * * * herewith enters his appear-

ance for the petitioner in the above-entitled pro-

ceeding.

/s/ CHARLES M. WALKER,
433 S. Spring St.,

Los Angeles 13.

* * * Cross out qualification class not applicable.

Filed May 5, 1948. T.C.U.S.

[Title of Tax Court and Cause.]

ENTRY OF APPEARANCE
The undersigned, being duly admitted to practice

before The Tax Court of the United States as

Attorney C. P. A. * * * herewith enters his appear-

ance for the petitioner in the above-entitled pro-

ceeding.

/s/ JAMES L. WOOD,
433 S. Spring St.,

Los Angeles 13.

* * * Cross out qualification class not applicable.

Filed May 5, 1948. T.C.U.S.
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Minutes of I'locoedings

The Tax Court of llie United States

May 5, 0, and 11, 1948.

Los Angeles, Calif.

Docket No. 13562.

[^rille of Cause.]

Assigned to: Judge W. W. Aiiiold, Division No.

12.

On tlie merits yes.

On motion of petitioner's counsel to substitute

counsel granted.

Motion of petitioner's counsel to file amended

})etition. No obj. by resp. Granted.

Motion of respondent to file amended answer

thereto. Granted.

Ordered : Permission to conform duplicate stipu-

lation.

Leave granted to Counsel for resp. to withdraw

exhibits and substitute photostatic copies.

By agreement of counsel the income tax returns

of Gas Fuel Service Co. from 1936 to 1940 will be

supi)lied and marked Ex. EE to II, inclusive.

Filed at hearing: Amended petition. Amended

answer. Stipulation of Facts.

Petitioner's brief: Concurrent June 21st. Reply

July 21st.

Respondent's brief: Concurrent June 21st. Reply

Julv 21st.
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THE TAX COURT OF THE UNITED STATES
Docket No. 13562

CAPITAL SERVICE, INC.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Before: Honorable William W. Arnold,

Judge.

APPEARANCES
CHARLES F. WALKER, and

JAMES L. WOOD,
361 Title Insurance Building,

Los Angeles, California,

appearing for the Petitioner.

R. E. MAIDEN, JR.,

HONORABLE CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal Revenue,

appearing for the Respondent. [1*]

PROCEEDINGS
The Court : Call the next.

The Clerk: Capital Service, Inc., Docket 13562.

Mr. Walker: Ready for Petitioner, your Honor.

Mr. Maiden: Ready for the Respondent. R. E.

Maiden, Jr., for Respondent.

Mr. Walker: Charles M. Walter for Petitioner.

The Court: Very well, gentlemen, you may tell

me what the issues are in your case, and what you

expect to cover by your testimony.

Mr. Walker: If the Court please. Petitioner

* Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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would like to offer at this time, motion for leave

to file an amended Petition, and to submit an

amended Petition for filing. This matter has been

discussed with counsel for Eespondent and it is

agreeable to him. The purpose of the amended

pleading, your Honor, is not to raise any additional

issues which would need elaboration at the hearing,

just simply to line up the necessary allegations in

view of the complicated provisions of the loss carry-

over and consolidated return provisions. All of the

issues of our case remain exactly the same.

Mr. Maiden: That is true, your Honor, and the

Respondent has no objection to the Court's receiv-

ing the amended Petition, and the Respondent has

prepared his amended Answer, having been served

with a copy, but I forgot it this morning, but one

of the girls will bring it here during the course of

the day [3] and I will file my Answer to the

amended Petition some time aroimd noon.

The Court: Very well. Amended Petition filed.

Mr. Walker: I believe also, your Honor, that I

would like to call the Court's attention to the fact

that there w^as a motion filed at the calendar call

of this case for substitution of counsel for the Peti-

tioner. I am not certain that that motion has been

called to the attention of the Court, but it has been

made and counsel has made no objection thereto.

The Court : Motion to substitute counsel has been

granted.

Opening Statement on Behalf of the Petitioner

By Mr. Walker

Mr. Walker: If the Court please, the parties
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have entered into a stipulation of facts covering a

good many of the facts in this case. Many of the

facts stated in the stipulation appear to be rather

technical details regarding the net operating loss

carryover provisions in connection with consolidated

returns.

We have been quite precise, we believe, in setting

forth only such facts as can be agreed to, and which

will lead the Court to a proper determination of the

issue on the technical ground of that nature.

The essence of our case is the one of worthlessness

in [4] 1942 of an indebtedness owed to Petitioner

by a corporation knowm as Central California Utili-

ties Corporation. The question of whether or not

the indebtedness and some $1,300.00 of stock of the

debtor corporation owned by the Petitioner became

worthless in 1942 is significant in this 1943 case, be-

cause of the net operating loss carryover provisions.

So that having stipulated as we have, the Court has

to consider only the question of whether or not this

indebtedness and the stock had become worthless in

1942, or whether it did not.

The basis upon which worthlessness is claimed

is that the Central California Utilities Corporation,

the debtor, was a corporation which was conducting

a gas distributing service in Kings and Fresno

Counties, California. At the time the indebtedness

was incurred, in 1936, the gas distributing business

in Kings County and Fresno County was not a very

healthy business, and it was known to be unhealthy

by Petitioner when the money was advanced. The

money was nevertheless advanced, because it looked
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like a potentially good prospect, and the money was

put at the risk of a venture in the hope of reaping

a rather handsome gain from it.

Subsequent to the advance of the money in 1936,

conditions changed somewhat in that area, and addi-

tional money would be necessary to put the project

on its feet. Petitioner had no money to do it, but it

hoped to secure it, and if it could not it would be

able to find another source of supplying [5] money

for it, in which case Petitioner's position in this

company would be able to be recovered and be re-

couped, and until the war conditions of 1942 came

about that was the aspiration and hope and very

real expectation of the Petitioner. But due to the

war conditions of 1942, it was necessary to abandon

such hope and having done so, to abandon the only

asset which petitioner claims to have existed through

1941 until 1942, namely, a certificate of convenience

and necessity granted to the debtor corporation or

one of its subsidiaries for the distribution of gas in

Kings and Fresno Counties.

That, if the Court please, is the essence of our

case, and the witnesses which we will call will bring

the matters out in more detail.

Opening Statement on Behalf of the Respondent

By Mr. Maiden

Mr. Maiden: If the Court please, Mr. Walker

has properly stated the issues drawn between the

parties, and he has given, of course, his view^ of

what the facts are. I do not necessarily agree with

the interpretation he has placed upon the facts, but

I do not consider it necessary for me to make a



84 Capital Service^ Inc., etc, vs,

statement with regard to what the Respondent con-

siders to be the facts as they will be developed here

in the record.

The Court : Very well.

Mr. Walker : If the Court please, I would like to

submit the stipulation of facts that the parties have

entered into. There are some very minor changes

which counsel and I have indicated in ink this morn-

ing on the original, and the duplicate copy which

will be tiled, has not as yet been conformed to this,

but it can be in very short order, and I woujd like

the record to show that the stipulation has been

offered at this time.

The Court: The original stipulation of facts

filed will be received as evidence in the case. Per-

mission given to conform duplicate stipulation to

the original stipulation as now filed. Is that sat-

isfactory ?

Mr. Walker: Fine.

The Court: Call your first.

Whereupon,

RALPH W. MOORE
called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows:

The Clerk : State your name, please.

The Witness: Ralph W. Moore.

Direct Examination

By Mr. Walker

:

Q. Mr. Moore, what is your business or pro

fession ?

I

J
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(Testimony of Ralph W. Moore.)

A. Well, I have been a business manager and

organizer of various concerns, go into a company

that needed refinancing [7] or new management and

try to see if I couldn't work that out and put them

on a profitable operating basis.

Q. How long have you been so engaged'?

A. About, from approximately 1930.

Q. 1930? A. Around 1930.

Q. You have made a business of being a business

manager in connection with getting organizations

on their feet. I wonder if you could elaborate a

little bit more, please, take one specific case for

example, in which you engaged in such activities.

A. Well, the reorganization of the Inland Public

Service Company was one.

Q. Can you state another, prior for example, to

Inland ?

A. Yes, the Edding Winthrop Refining Com-

pany at Long Beach.

Q. Generally speaking, what activities did you

perform in connection with that Long Beach

project 1

A. Well, we first made a survey of it for the

Bank of America to see just what condition it was

in and what the possibilities were of trying to work

it out. After filing a report, they seemed to feel

that it could be revamped and it w^as. We, by the

repairs of the company, paid the bank practically

all its money. [8]

Q. How long a time did that project consume?
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(Testimony of Ralph W. Moore.)

A. I would say approximately two years, a year

and a half or two years.

Q. You mentioned also that you had done similar

work for the Inland Public Service Company?

A. Yes.

Q. When did you first become interested in the

Inland Public Service Company?

A. It was in the latter part of 1935.

Q. Did you contact a man named Dundas in con-

nection with that project? A. Yes.

Q. Who was he?

A. Mr. Dmidas was an attorney and one of the

original promoters of the Inland Public Service

Company, a man whom I had known in Portland

during the last war.

Q. And who brought this Inland project to your

attention ?

A. Well, I would say that it came up in the

course of a conversation.

Q. Why was it that he brought it to your at-

tention ?

A. Well, he seemed to feel that I had some fi-

nancial connections and some experience in the

management of different kinds of business, and he

felt that if someone would take hold of it that could

straighten it out, and procure some additional [9]

working capital, that it was a very splendid propo-

sition.

Q. Did you become interested in seeing what

vou could do with it?
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A. Yes, I first went and looked over the property

and saw what it was, talked with many of the

ranchers up in that section, and I decided that if

it could be reorganized and put on its feet it was

a very splendid and could be a very profitable

operation.

Q. What led you to believe that it did have such

possibilities *?

A. Well, they had one small gas lead and they

had an opportunity of securing others. The gas was

shallow^ gas, at about 1200 feet, and they had a fran-

chise from the State Railroad Commission per-

mitting them to sell gas at 16 cents in Kings County

and 18 cents in Fresno County.

Q. Right at that point, Mr. Moore, I would like

to call your attention to the necessity of being care-

ful about future terminology with reference to this

franchise from the State of California, did you say ?

A. Well, from the Railroad Commission. I pre-

sume that is the State of California.

Q. I believe that is correctly referred to as a

certificate of public convenience and necessity.

A. That is right.

Q. As distinguished from a franchise. We also

have [10] franchises, in the x)icture, your Honor,

and I prefer not to confuse them. You say, then,

that there was a certificate of convenience and ne-

cessity to serve Kings and Fresno Counties?

A. Yes, all of Kings and Fresno Counties ex-

cept the incorporated cities. That was the terms

of the franchise.
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(Testimony of Ralph W. Moore.)

Q. You say you became interested in it. What
was there in it for you?

A. Well, naturally, I expected to have a sub-

stantial portion of the profits, if any, that were

derived from the reorganization of it.

Q. Then you expected to become a stockholder

in the reorganized company? A. Yes.

Q. You say that it was necessary, for your in-

terest in that project to become effective, that it

was necessary to arrange for some money. What
did you do in arranging for that money?

A. I took the matter up with Brashears & Com-
pany, ex^Dlained the proposition to them, showed

them what the profit possibilities were, and suc-

ceeded in getting them to put up an additional

$20,000.00 to see if we could put the company back

on its feet.

Q. How did you happen to get in touch with

Brashears & Company?
A. I had known Martin Lathrop for many years.

Lathrop [11] at that time was connected with

Brashears & Company and I talked to him about

that, and then through that, through Mr. Morgan
in Mr. Brashears office and then Mr. Brashears.

Q. And you knew the type of business that

Lathrop and Brashears were in?

A. Yes, sir. I knew they were a firm, G. Bra-

shears & Company were in the business of selling

securities, yes.

Q, You thought that you could arrange to ob-

tain some money for them for the project?
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A. Yes, that was my purpose in going to them.

Q. What sort of a deal did you make with them ?

A. Well, finally we made a deal that of the

promotion stock they were to receive 75 per cent

for doing the financing and I was to receive 25 per

cent for my services.

Q. Can you tell us just a little bit about what

this reorganization looked like? You say the old

Inland Public Service Company was in the area of

Kings and Fresno Counties, and you were going to

go ahead and reorganize it so that the promotional

shares of the new company would be owned 25 per

cent by you and 75 per cent by the Brashears in-

terest? A. Yes, that is correct.

Q. Could you say where the source was of the

promotional shares that you and Brashears were

to buy?

A. Well, the setup of the Inland Public Service

Company was a holding corporation that owned all

of the capital stock [12] of the Gas Fuel Service

Company and the Kettleman-Lakeview Oil and Gas

Company.

Q. Just a moment for the reporter to get those

names, the Gas Fuel Service Company and

A. Yes.

Q. And the Kettleman-Lakeview Oil and Gas

Company, Ltd.

A. I don't recall whether they were Limited.

Q. Well, the Kettleman-Lakeview Oil and Gas
Company ? A. Yes.

Q. You say that the Inland Public Service Com-
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pany was the holding company for the Gas Fuel

Service and the Kettleman Company?

A. That is right. The Kettleman-Lakeview Oil

and Gas Company was the operating company to

produce the gas and the Gas Fuel Service Company

was the company to distribute it and which had

the certificate of public convenience and necessity.

The Inland Public Service Company w^as the only

one that had any stock in the hands of the public,

and it was the owner of the entire stock issue of

both the Kettleman-Lakeview Oil and Gas Com-

pany and the Gas Fuel Service Company.

Q. In the reorganization of the Inland Company,

what interest did the old Inland stockholders get

out of the reorganized company?

A. Well, the Central California Utilities Corpo-

ration, which was organized to take over the Inland

Public Service [13] Company, was authorized to

issue 500,000 shares of stock, of which 250,000 were

promotional shares, and 117,000 shares were ex-

changed for the then outstanding stock of the In-

land Public Service Company on the basis of one

share of Central California Utilities for three shares

of the Inland Public Service.

Q. And there had been promotional shares, had

there, in the old Inland Public Service Company?

A. Well, I would say yes. I was not thoroughly

familiar with the entire setup, but there were.

Q. How much cash

A. Yes, I recall now there were some.
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Q. How much cash was necessary to make this

reorganization? By that I mean in obtaining the

promotional shares for yourself and also the ones

that went to the Brashears interest, was it necessary

to spend cash to do so?

A. You mean spend money to get the

Q. To get the shares ? A. Yes.

Q. Now
A. No, we didn't spend any; the only money we

spent was we bought a few shares from one of the

original promoters named Savage, but there was no

money spent for the purpose of obtaining the

Q. In other words, you and Brashears came into

the control [14] of this utilities project for prae-

ti<!ally nothing, with the hope of putting this money

forward which it needed right at that time?

A. Yes.

Mr. Maiden : Just a moment. That is just a lead-

ing question. I object and ask that the witness'

answer be stricken.

Mr. Walker: All right, I will work it out in a

slightly different w^ay.

The Court: The question was leading and the

answer of the witness will be stricken.

By Mr. Walker:

Q. You have stated that no money was spent for

the promotional shares?

A. Do you mean at the original, at the start of

the project?

Q. That is right.
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A. No, there was no money spent for it.

Q. What percentage of the total outstanding

shares of the Central California Utilities was owned

by you and Brashears?

A. Well, we had 250,000 shares, and there was,

after the exchange, there was 117,000 in the hands

of the public at that time.

Q. I see. And each of the shares had equal vot-

ing [15] rights?

A. It was all one class, all common stock.

Q. When you interested Brashears Company in

this project, I think you have stated that the Bra-

shears interests were to have 75 per cent of the pro-

motional shares. Did you know what part in the

picture the Capital Service Company was going to

play? A. Not at that time, no.

Q. Did it make any difference to you what part

it did play?

A. No, it didn't make any difference to me, as

long as the money was available.

Q. You were after the money, then?

A. That is right.

Q. How much money did you say was arranged

for? A. The initial amount was $20,000.00.

Q. And $20,000.00 was to be supplied by the

Brashears interests? A. That is right.

Q. For what purpose?

A. Well, the old Inland Public Service Company
owed about, I think roughly about $4,000.00 worth

of bills up in that country, labor bills, supplies,
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and one thing and another. There were two w^ells

on the lease that at one time had produced a very

large—both had produced very large quantities of

gas. [16] We expected to drill those out, they had

a cement plug in them, and get a supply of gas

from that source, extend the pipe lines in the im-

mediate territory, and we felt that that much money

would be sufftcient according to the best informa-

tion we had.

Q. All right. Then with the $20,000.00 w^hat are

the things that you said it was planned to do with

that? Were there any other terms of the deal?

A. Well, the terms were—the terms of Brashear

was that if the $20,000.00 proved the project to be

successful in that small local area, that he would

then sell the remaining 183,000 shares to the public.

Q. Now, you have referred just now to some

183,000 shares. That is on top of the 250,000 pro-

motional ?

A. Yes. I thought I made that plain. There

was a total issue authorized of 500,000 of which

250,000 was purely promotional stock. There v.^ere

117,000 shares in the hands of the public, which had

been exchanged on the basis of one share of Cen-

tral California for three shares of the old Inland

Public Service, and then that left 183,000 shares in

the Treasury of the Company, which would be avail-

able for sale.

Q. And it was intended to sell those if the ex-

penditure of the $20,000.00 made the project look

good? A. Yes, that was the plan.
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Q. Now, in presenting this project to Mr. Bra-

shears, did [17] you tell him anything with refer-

ence to what you thought the value of the project

was?

A. Yes, I interviewed, I would say about 15 or

16 of the big gas customers up there, and I made a

statement showing what the revenue would be, what

the expenses—what the expenses would be, and what

the resulting i^rofit would be up to that point, at

that time.

Q. Did you state anything to him other than

submitting such figures as to what you thought the

proje-ct would come to?

A. Oh, yes, I was very optimistic. I thought

selling gas at 16 cents a thousand, which cost only

about a cent and a quarter would produce a fair

margin of profit and there was practically an un-

limited market for it, for selling it in competition

with electricity and some gas in that territory.

Q. You said you had made investigations of the

project?

A. Of that portion of it that we were then con-

sidering rehabilitating, yes.

Q. Can you tell me a little more about what

that investigation covered?

A. Well, that covered talking with the various

farmers, ranchers, and some of the industries. For

instance, there is a large milk drjdng plant just

outside the city of Lemoore. They were buying gas

from the Southern California Gas Company, I be-

lieve it was, and they were paying approximately
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thirty cents for it. Our price was 16 cents. There

was another large [18] outfit down at the little

town of Corcoran, which is, I believe the J. D. Bos-

well Company. We talked to Mr. Boswell and with

his engineers and they furnished us the bills that

they had paid for electricity for pumping, and in

that season, that was the season of 1935, as I recol-

lect, the figures on the power bills were some

$32,000.00.

Q. What did that lead you to believe?

A. Then we took it around and converted that

horse power back into gas at 16 cents and it would

cost them roughly about $7,500.00. I did that to

feel out the market, to see what the prospects were

for the sales of large quantities of gas.

Q. And did the user of the electricity see the

figures that you presented or did you check them

over with him, comparing the cost of gas and the

electricity cost?

A. He did the figuring. His engineer did the

figuring right there in Corcoran.

Q. I see.

A. I didn't know how to convert gas back to

horse powder in electricity, but he did.

Q. Did he express any thoughts about whether

he preferred gas or electricity?

A. Oh, yes indeed, he was decidedly in favor of

gas. We couldn't go into the City of Corcoran it-

self, but we could go up to the line and their propo-
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sition was they were to build [19] a line out to

where they took our gas.

Q. Were there any farmers out there that you

contacted *?

A. Yes, I think there were, if I remember cor-

rectly, there were about 12 customers on the old line

that had previously been reached by the Inland

Public Service Company.

Q. What would those farmers want with gasl

A. They wanted to pump water for irrigation.

Q. Then your investigation had led you into

these inquiries. What did you conclude from if?

A. Well, I concluded from that if I could get

25 per cent of the company I would have a very

decidedly fine proposition.

Q. You believed you would get a gas supply"?

A. That we would get a gas supply.

Q. And what did you expect to do about obtain-

ing a gas supply?

A. Well, the old Inland Public Service Company

had one lease of 60 acres upon which there had been

a producing gas well.

Q. Was it producing at the time?

A. No, not at the time we came into the picture.

That was what wrecked the Inland Public Service

Company. That well blew out.

Q. All right. Then what did you do to line up

a gas supply? [20]

A. Then w^e secured a lease from Friend Ander-

son on about 750 acres of land on which there were
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two wells that had produced very large quantities

of gas over a substantial period and w^hich had been

sold to the Pacific Gas and Electric Company.

Q. Were they producing at the time?

A. No, they were not producing at the time. The

Pacific Gas and Electric Company had taken out

all their pipe, they laid a pipe up to those wells,

connecting to their main line, and they had taken

that out and they were not taking any gas from

anybody in that territory.

Q. What was the status of those wells that you

described ?

A. Well, they had a cement plug in the bottom

of each one of them turning off the gas so it

couldn't come out.

Q. What did you hope to do about obtaining

your own gas supply with reference to those wells'?

A. Well, we hoped very much to just drill that

cement plug out and put the w^ells back in pro-

duction.

Q. Was there anything else that you thought of

in lining up a gas supply?

A. Why yes, there were a number of different

things, the Irma Investment ComjDany had a well

just off of our lease. It was capped, it was not

plugged and they had been selling to the P.G. & E.,

so we knew that w^e could buy that well away [21]

from them on the basis of paying for the gas as

we took it out.

Q. Did the Inland Public Service Company at
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the time you became interested in the project have

a deal with the Irma?

A. They had had a lot of conversation, but it

was in bankruptcy and they never had gotten to the

point of making a definite deal with the referee.

Q. You refer to bankruptcy. Was it the Irma

Company that was in bankruptcy ?

A. I don't remember whether this—I think it

was the Irma Investment Corporation.

Q. I mean it was not the Inland Company?

A. Oh, no, it was the Irma.

Q. Did you do anything else to try to line up

a gas sujDply*? A. You mean at that

Q. At that particular time, yes.

A. Well, we drilled out our own well.

Q. I mean before you began operating yourself,

in canvassing the field, you have stated now, that

you talked with the customers or potential custom-

ers to sound out the market ; then you stated that it

was necessary to line up a gas supply. This is all

your preliminary investigation nowf

A. That is right. [22]

Q. Was there anything else done in the prelimi-

nary investigation with reference to seeing what

gas supply might be available *?

A. Nothing except to get the 750 acre lease from

Friend Anderson.

Q. At the time you became interested in this

project and made your investigation, was the Inland

Public Service Company in operation?
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A. No, not at that time. It had been until this

well blew out. These were not potential customers.

They were actual customers of Inland Public Serv-

ice.

Q. Which customers were those'?

A. These 12 or 15 that I interviewed.

Q. The farmers'?

A. Yes, and ranchers there.

Q. Among these other—but these other large

consumers potentially had not been served'?

A. No, they had not been served.

Q. And because they expressed a desire for gas,

what was your conclusion with respect to the size

of the project you could develop?

A. Well, after making a preliminary investiga-

tion and getting money from Brashears, I went up

all through Fresno County and all through that sec-

tion and from all the conversations I had with the

heads of the various farmers' organizations [23]

and big users, the different big users, I could see

where the gas company could sell around twenty-

five to thirty million feet of gas a day for about

seven months out of the year.

Q. And what did that mean in the way of dol-

lars of income ?

A. Well let's see. At 18 cents, it would be

I'oughly $5400.00 a day, wouldn't it? I can't nnilti-

ply it in my head.

Mr. Maiden: Don't look at me Mr. Moore, be-

cause I can't figure.
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By Mr. Walker

:

Q. Do you recall having reached any tentative

conclusion at the time of what this project might

yield on an annual basis '^.

A. Are you talking now, Mr. Walker of the

period when we were putting the $20,000 into the

project?

Q. No, I was talking about the preliminary in-

vestigation you made that would lead you to believe

this was a good project?

A. After this first $20,000.00 was spent, or at the

time it was being spent, then I saw what I thought

was the tremendous possibilities of profit, and I im-

mediately started a lot of negotiations. We had a

tremendous territory there from Tulare Lake away

over here to the northern end of Fresno [24] County,

and we were entirely surrounded by gas all through,

the Superior Oil Company had a lot of gas wells

that w^ere shut in, the Fullerton Oil Company had

gas wells that were shut in, the Pure Oil Comj3any

had a lot that were shut in, and had drilled four

gas w^ells and they w^ere shut in.

Q. And those were sources of gas that you were

able to use?

A. That is right. At that time the Pacific Gas

and Electric would not buy any gas from any of

them.

Q. Did you have any hope of making the project

succeed on the basis of its size when you went into

it?

A. Well, yes, on that basis, that we went into it.
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If we could have had another, oh rouglily, 12 miles

of pipe line, we could have reached this dried milk

factory that was just outside of Lemoore.

Q. Was that the purpose of putting up this

money to start with or was it for some other pur-

pose?

A. No, the purpose of putting up the money to

start with, was to get some gas out in the lines out

of which these people had already been buying gas

that were actual customers and had bought gas for

quite some time.

Q. Yes.

A. And we had hoped to meet—to reach that

Dried Milk—that was the only large customer out-

side of the ranchers that we had in mind when the

$20,000.00 was put up. [25]

Q. Then when you paid that money out, it was

not in fact a going concern, as a loan on a term

basis ?

A. No, it was a pure speculation, pure gamble.

There wasn't any

Q. You have spoken at some length of the po-

tentially productive wells in the Friend Anderson

lease and on one or tw^o other properties. At the

time that you became interested in the project what

was done to bring a gas supply in from those wells ?

A. We drilled the cement block out of the first

well and it came in wet.

Q. What does that mean?
A. AVell, it means that the water had impreg-
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nated the gas carrying structure there so that while

we got plenty of gas we also got plenty of water.

Q. Could you use such a product? A. No.

Q. You couldn't put it into your line?

A. No.

Q. Did the well do you any good then?

A. No.

Q. That w^ork that was done on that well that

came in wet, let's just keep straight on what well

we are talking about now. That was the well you

say that had been plugged and was not in produc-

tion when you became interested in the [26] project?

A. That is right.

Q. And after you became interested in the proj-

ect, then work was done to drill this plug out ?

A. That is right.

Q. So that you did produce a well with this

$20,000.00. A. Yes.

Q. When was the drilling done on that well, do

you recall, generally?

A. My recollection of it, it was the early part of

1936, the latter part of 1935, or early in 1936.

Q. And you say it developed a water supply and

consequently it was absolutely no good?

A. That is right.

Q. Were you able to bring in, with the expendi-

ture of that $20,000.00, any gas production at all?

A. No.

Q. Were any attempts made to bring in any

supply of gas after this one well had been drilled

and came in wet?
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A. Yes, we drilled a new well.

Q. When was that?

A. That would be within a few weeks after the

first one came in wet.

Q. Were you still using some of this $20,000.00?

A. Yes, up to that time. [27]

Q. Did you have any of this money in the cor-

poration, in fact, after 1936?

A. Well, my impression was it was the latter

part of 1936 or 1937, in there. I am not definite

about it.

Q. You have referred in your previous testimony

to a well named the Irma. Can you tell us a little

more about that, what it was and where it was?

A. Well, originally the firm of Wishon & Wat-

son in Fresno, they are big operators up in that

section, took this lease, I believed they ow^ned 640

acres of this land. The Irma Investment Company

was incorporated and took u]) the lease and Wishon

& Watson then drilled the Irma No. 1, and Irma

No. 2. There is a little confusion about the names.

In some places, they are recorded as the Watson

No. 1 and Watson No. 2.

Q. Was the No. 2 well in production?

A. Yes, they both produced.

Q. Were either of them in production when you

became interested in the project?

A. No, neither one of them were. The No. 2 had

had some sort of a minor cave-in, and I believe
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that had been cemented off. The No. 1 was simply

capped. It was not cemented.

Q. Could they have been brought back into pro-

duction at any time, the No. 1?

A. Oh, yes, yes. [28]

Q. And did the Central California Utilities Cor-

poration or any of its subsidiaries ever make use

of the gas from Irma No. 1?

A. Yes, we made a purchase contract with the

receiver to buy both wells for, I believe, $25,000.00.

Q. That was in fact a well that was on your own

property ? A. It was not on our property, no.

Q. How long did that Irma No. 1 supply gas for

your use?

A. Well, it supplied it until it was wrecked, I

think in 1937.

Q. It was wrecked. It was w^recked, you say.

What wrecked it?

A. Well, the Shell Oil Company were making

geophysical survey graphs of the whole territory

and in putting down one of their shots, it evidently

caved in the Irma No. 1 well, and it didn't produce

any gas after that.

Q. That was some time in 1937, you say?

A. Yes, that is my recollection of it.

Q. What was done during 1937, if anything, to

locate a gas supply?

A. Well, we—there was a Mrs. Irvine had taken

a lease down below one of our leases and was drill-

ing a well there. I talked with her on several oc-

casions. [29]
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Q. Did you borrow any money from Capital

Service in 1937 to help you locate productive prop-

erties 1

A. Yes, I believe it was—we borrowed, I believe

it was $14,000.00 just about that time.

Q. On top of the $20,000.00?

A. On top of the twenty, yes.

Q. And no success came from your negotiations

with Mrs. Irvine?

A. No. She had the same results that we had.

She struck water instead of gas, or gas and water.

Q. Where was that, on your property?

A. No, that was the first well she drilled, was

just off our property. In addition to this 750 acres

of Friend Anderson, we had put some money up

for 1500 acres from the Dudley Ridge.

Q. Did you do anything further to develop gas

from the Dudley Ridge Company?
A. Yes, we discussed with them and Mrs. Irvine.

We made her a proposition that we would give her

the 1500 acres, and also that we would pay for the

gas at five cents a thousand feet if she succeeded

in producing a well, this well she was drilling was

just off this land of ours and it came in wet, so she

gave that idea up. Then I talked to a Mr. Nelson,

who was in the oil business here, that we would

sublet our lease on the Dudley Ridge Oil Company
on condition that he i^aj no rent the [30] first year

and drilled some wells, but our arrangement with
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him was the same way that, that he was to have all

the acreage that w^ould exceed 250 acres and we

would buy the gas from him for five cents a thou-

sand.

Q. Did Nelson bring in any wells?

A. No, he didn^t.

Q. How long a period of time did those attempts

cover with Nelson and with Irvine?

A. Well, I think Nelson and Irvine and the Dud-

ley Oil Company, we haven't brought that in yet,

but they were in the picture. Those negotiations

continued away through—I think through until

1941.

Q. Did any of the negotiations you had with the

Nelson interests or Mrs. Irvine cost any money?

A. No.

Q. What induced them to drill?

A. Well, they would equally benefit if they

drilled gas at 1200 feet and sold the gas for five

cents a thousand, that is a fairly profitable opera-

tion.

Q. And they were willing to put up the money

to drill on your leases and try to get a well for you

because they would benefit?

A. Yes. Then of course at that time there was

a great oil field going up through that whole terri-

tory and Shell spent thousands and thousands of

dollars on geophysical surveys, [31] and there were

wells being drilled all through that entire territory.

Q. Well, apparently numerous attempts had been
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made to bring in wells on your leased property and

none had come in. Did you think

A. May I interrupt just a moment? That isn't

quite correct. To understand the situation clearly,

the first well that was drilled was drilled on the

60 acres of land that we had from Friend Anderson.

That well came in, a very beautiful well, about 12,-

000,000 cubic feet of gas a day, and when it blew

out, and the Standard Oil and the other big gas

operators that were interested in the Kettleman

Hills all came down and attempted to shut it off,

and they estimated that it was roaring at the rate

of 40,000,000 feet of gas a day.

Q. When did this blow take place ?

A. That took place before we went into it. I

think it was the very early part of 1935. That was

the basis on which we were interested in that entire

field. That merely showed there was plenty there

that we could get if we drilled the concrete out of

the Pacific Gas. The records show^ed that they had

taken more than 2,000,000 feet of gas a day out of

that well. Assuming that on the other side we w^ould

have the same record, w^e found that it looked like

a very interesting possibility, not only for gas out-

put but for oil.

Q. But as a matter of fact, no wells were

brought in on [32] your properties'?

A. Not on our properties.

Q. Well, did you ever give up hope of bringing

in one on your properties'?
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A. Well, along the latter—when the Pure Oil

came into the picture we changed our— at least I

changed my thoughts a little, because their develop-

ment had started up at the upper end of the field

of our franchise or of our certificate and came down.

Q. When did your negotiations with Pure Oil

take place?

A. My recollection is sometime in 1938 or '39.

Q. And you say that they were developing north

of it?

A. Yes, they were in Fresno County, in a little

section called Chowchilla.

Q. Was Fresno County one of the counties cov-

ered by your certificate ? A. Yes.

Q. Now, tell me a little bit more about why you

were negotiating with Pure Oil?

A. AVell, as I understood the story at that time,

the Pure Oil was figuring on coming out here in the

western territory and going into business and open-

ing up the sale of gas and gasoline, and they drilled,

I believe four wells in the lease that they had there.

They were naturally looking for [33] oil, but they

struck a very large supply of gas, no oil. They

drilled in other sections, too, but this was the one

that I was particularly interested in.

Q. Well, what was the basis of your negotiation

with them?

A. Well, the idea of our negotiation with them

was that I went over the whole story with them as

I have given here, shomng the predicted and in-
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tended location of our lines, and the available

amount of gas there, with Mr. Clark, who was west-

ern manager, went over the territory and looked the

situation over and

Q. In other words, you presented a possible out-

let to them, to buy their gas from them ?

A. AVell, the basis of the deal was that we had

to put in all the lines and they had probably 35 or

40,000,000 feet of gas available per day out of the

well that they had already drilled, and our thought

was at that time that we wanted all that gas, and

they had gas and we wanted money.

Q. Then how did that state of negotiations com-

pare with your original plans, at the time when you

went into the project in 1936 ?

A. Well, of course, the thing on that basis had

reached a size that was away beyond anything we
had contemplated with $20,000.00. That was one of

the features that I had in mind when we first

started, and we were trying to bring it about at [34]

that time.

Q. Did you sound out the potential market for

gas in Fresno County? A. Yes.

Q. How did that compare with the market in

Kings County'?

A. Oh, it was probably 20 times as great.

Q. And was that the basis of your statement

that you expected to be losing money in the pipe

line or extend a line that would cost a lot of money ?

A. Well, Mr. Clark made some investigation
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up there himself, and I went up there all through

Fresno County and talked to very many, I would

say about 35 or 40 of the other land owners, and

we also contacted one of them in San Francisco who

farmed about 6500 acres. We went all through that

section and made a survey of what the possibility

of gas would be.

Q. Then you have, yourself, no leases up in

Fresno County? A. No.

Q. What happened to the leases that you had

in Kings County?

A. Well, we gave one to Nelson to try to get

him to drill, and then we quitclaimed the others

back to the land owners.

Q. Why was that?

A. Well, they had a monthly rental provision in

them [35] and that had been paid for a long while,

and that took up quite a lot of money in rent, and

others had drilled in our immediate vicinity, and

the drilling in front of our leases were not success-

ful in producing oil.

Q. When did this quitclaiming take place ?

A. Well, frankly I

Q. Do you recall generally with reference to

your drilling activities or your negotiations with

Irvine and Nelson?

A. It was after that time.

Q. Would you say that was 1937 or 1938?

A. I would think it would be in the latter part

of 1938 or 1939, in there.

i
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Q. Did you feel that the quitclaiming of those

leases had any particular effect on this project?

A. No, I didn't feel so at that time because there

had been about five different attempts to develop

gas from that 1200 foot level and no one was suc-

cessful. Apparently when the Friend No. 1 well

blew out and after we got the first one, that evi-

dently let water into the gas carrying structure of

the whole field.

Q. Then, after you had quitclaimed your leases

in Kings County, what did you expect would be the

way the jDroject could continue?

A. Well, at that time there was plenty of gas

available. The Superior Oil Company had a num-

ber of wells shut off [36] down below us and Ful-

lerton Oil Company had gas wells shut off below us.

Q. You mentioned something about Pure Oil.

A. No, that was another, Pure Oil was up north.

These were down below Kings County, in the edge

of Kern County, and I gathered in the negotiations

with the Superior Oil and with the Fullerton Oil,

those companies were ready to sell us gas if we had

some money to lay some pipe line.

Q. Were you able to make any arrangements for

a gas supply with those people?

A. No, the only thing we did, we j^ermitted them

to get them a market to sell their gas to the South-

ern California Gas Company.

Q. Not having made a successful negotiation

with them, what effect did that have on your proj-
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ect as a whole, which covered most of Fresno and

Kings Counties'?

A. Well, it had—as far as the local situation

went, the Kings County end of it, it was a bit dis-

couraging. As far as the general proposition went,

I didn't feel that it had any particular ill effects

on it.

Q. What do you mean by the general proposi-

tion?

A. Well, in general, the general proposition of

Fresno County and Kings County, because we could

connect with other oil companies.

Q. Why did you feel that as a general proposi-

tion it [37] did not particularly matter ?

A. Well, I felt that at that time we could get a

very large supply of gas from other people and

they had plenty of money then, they were very frank

in saying they were in opposition to the Southern

California Gas Company, inasmuch as the Southern

California Gas Company only wanted to give them

too low a price, and Superior Oil Company was the

same way, so I felt that there was opportunities

of getting gas.

Q. And the thing you expected to do with the

gas has been explained, what you wanted to do with

the gas after you got the money.

A. Well, we wanted to sell that to the farmers

particularly in the area, and Vv'e wanted to sell it to

the dair}^ people, the Dried Milk Company, the

people have got a condensery down there, con-
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densely, is that what you call it 1 As I stated before,

they were paying approximately $32,000.00 for

electricity and it would be about $7,000.00 for gas.

Then we had a few customers lined up that were

taking other gas in.

Q. You were certain then as to the potential

market? A. Oh, yes.

Q. And you did consult the market, and did you

negotiate with any others about the market?

A. Yes, there were very serious negotiations

conducted with the City of Fresno.

Mr. Maiden : Have him put dates on these things,

Mr. Walker.

Mr. Walker: All right. That was going to be

my last question.

Mr. Maiden: Well, I'm sorry.

By Mr. Walker:

Q. So to tie in now the conditions that existed

after you had quitclaimed your leases, that you have

stated was perhaps some time in 1939—well, let me
withdraw that question and phrase it in a little dif-

ferent way. Could you compare the picture of this

project, generally sj^eaking in 1939, with 1936, inso-

far as what you thought the project was and could

be worked into ?

A. Well, in my opinion it was very much better

in 1939 than it was in 1936, despite the ill fortune

we had had.

Q. Why was that?

A. Well, because in 1936, 1 didn't have the faint-
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est idea that you could sell the immense quantities

of gas that you could. I conducted negotiations with

the—I believe it was the mayor of Visalia, and the

mayor of one of the other towns up there. They had

organized under the public utility laws of Califor-

nia, a local district, and they were all willing to

buy gas.

Q. This was in 1939 ?

A. Well, very frankly, Mr. Walker, I am sorry,

the date on these, I can't remember the date. They

—these evolved [39] in years. Remember the nego-

tiations that we were engaged in, but naturally I

can't

Q. All I wanted you to state for the re-cord now,

is what you thought the project looked like in 1939,

compared with what it looked like in 1936.

A. Well, in my personal opinion, it was a great

deal better proposition in 1939 than it was in 1936.

The Court: You mean from the standpoint of

acquiring gas and selling it, from the standpoint of

customers ?

The Witness : Well particularly from the stand-

point of customers. Am I permitted to just go a

little off the direct question*?

By Mr. Walker:

Q. Sure.

A. There was at that time prior to, well, up

through 1939 and into 1941, apparently the South-

ern California Gas and the Pacific Gas and Electric

had all the gas they wanted. And they w^ere 2iot

buying any there now. They had torn out a lot of
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their line from the Irma and from the Friend No. 1

and all those wells, and they just stood there and

didn't want to buy any gas. Now, the Pure Oil

Company was coming out, an independent, and if

you gentlemen know anything about the oil business

it is just a little bit difficult to come out and fight

the Standard and the Union and a few others like

that, and they were looking for a way to get this oil.

If we had had [40] the resources to have gone on,

it would have been a very different picture in a few

years, another $20,000.00. There was a market for

the gas and the business was almost fantastic. The

Southern California Gas was selling gas to that par-

ticular market at the time for 34 cents a thousand

cubic feet.

Mr. ^laiden : When was that ?

The Witness: That was in 1935 and 1936, when

we went into it. Those are the figures that were

told me, and I believe they are practically correct.

Our price would be 16 cents. If you can convert

your kilowatt hour electricity into gas, you will find

that with the price of gas at 16 cents, it is just

about one quarter of the price of a horsepower of

electricity.

By Mr. Walker:

Q. Both in 1939 and 1936, were you able im-

mediately to get to making some money, or did you

have to do something first?

A. Well, in 1936, we had to get a supply of gas.

That was the basic feature.

Q. You say you needed a supply of gas in 1939,
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too? A ^
Q. T:': z: ^ .

~ "he destmetiei: f "i-is I:ziv"

Xu. 1- I si - .: „^: purports to ^c ^ --;?7 - -

letter dat- : f vzie 1. 1937. addressed to your a"-::-

tion of the Gas Fuel Service Company and ask y
if yon have seen that before i [t;:!]

A. Yes, I saw the origrnal of that.

Q. Wiiat is that letter?

A. Well, that is a notification that the Lrma weD.

had cared in and was not going to prodnee any

more gas.

Mr. Walker: The Petitioner offers this leirer in

evidence as the Petitioner's next exhibit after the

stLpnlation.

Mr. Maiden: Xo •:b;e:-:i:rL

The Court: It will be received in evidence as

Petitioner's Exhibit Xo. 9.

(The doenment above referred to was r -

eeived in evidence aiii m 7^ Petitione: :

Exhibit Xo. 9.)

PETmOXERS EXHLBrr XO. 9

(Copy of copy)

Stratford- California

June 1. 1937

Gas Fuel Service Company
508 Security Bnilding

L<:^ Ansreles, CaHfomia

Attention: Mr. R. W. Moore

Gentlemen

:

The lrma Xo. 1 bris had a cave-in. Will make



Commissioner of Internal Revenue 117

(Testimony of Ralph W. Moore.)

only small amount of gas. May work itself out all

right but cannot tell.

It caved last Saturday when they were shooting

for tests on the seismograph near Veco 7-12.

Will watch well very close as it may stop entirely.

Yours truly,

/s/ JESS WELTON.

Admitted T.C.U.S. May 5, 1948.

The Court: We will suspend a few minutes.

(Short recess taken.)

The Court : Proceed.

By Mr. Walker:

Q. You have stated that Petitioner's Exhibit No.

9 was a letter you had received notifying you

of the destruction of Irma No. 1. After having re-

ceived notice of that destruction, what did you do?

A. I notified the Shell OH.

Q. Why was it the Shell Oil Company that you

notified ?

A. Because they were the ones that did the

damage.

Q. I show you what purports to be a copy of a

letter dated June 2, 1937, addressed to the Shell Oil

Company and [42] ask if you have seen that letter

before ?

A. Yes, I wrote the original.
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Q. What is it?

A. Well, that is the letter notifying the Shell

Oil Company that they had wrecked the Irma No.

1 well.

Q. In that letter you state that the destruction

of Irma No. 1 was a very serious matter to Gas

Fuel Service. Would you explain that a little bit

further ?

A. Well, it was serious because it shut off our

supply of gas.

Q. Did it have anything to do with your cer-

tificate of convenience and necessity?

A. Well, I didn't think at the time it would

jDarticularly affect the certificate, because we still

thought we could get some gas from other sources,

but very frankly, and I presume that is what you

want, I anticipated that our company would be able

to collect some very substantial damages from Shell

Oil Company for it. We were naturally putting our

side of the case up to them from that standpoint.

Q. Then w^hen you mentioned in there that it

might endanger your franchise or your certificate,

you were doing it for the purpose you have just

stated ?

A. Well, yes, the primary purpose of the matter,

Mr. Walker, was to start what we expected would

be a successful suit against the Shell Oil Company,

or a settlement of a suit. [43]

Mr. Walker: Petitioner offers this letter as the

next exhibit.
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Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 10.

(The document above referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 10.)

PETITIONER'S EXHIBIT No. 10

(Copy of Copy)

June 2, 1937

Shell Oil Company

1008 West Sixth Street

Los Angeles, California

Attention: Land Department

Gentlemen

:

Confirming our several conversations of today

relative to the shutting off of the gas supply from

the ^'Irma" No. 1 Well.

We are enclosing copy of letter from our Field

Foreman, Mr. Jess Welton and are today advised

by Mr. Welton in a telephone conversation that on

last Friday, May 29 or Saturday, May 30, he was

at the residence of James Skaggs, located in the

Irma lease, when a seismograph crew reported to

be employed by your organization made several

shots within approximately one-quarter mile from

the "Irma" No. 1 Well, and shortly thereafter gas

practically ceased to flow from the well, and that

at the time of our telephone conversation, 2 :15 p.m.

today, the gas practically ceased coming from the
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well. He states that this seismograph crew reported

to be employees of your company have been work-

ing in that vicinity for several days and have been

conducting a seismograph survey rimning in a gen-

erally northeast and southwest direction approxi-

mately one-quarter mile east of the "Irma" No. 1

well which is located in Section 7, Township 23

South, Range 22 East, past the ''Veco" 7-12 Well

which is located in Section 12, Township 23 South,

Range 19 East, and across the county road, then

cutting in a generally northeast and southwest di-

rection across Dudley Ridge.

Mr. Welton states that it appears to be general

knowledge from conversations with the various

members of this crew that they are employees of

your company and that this work is being done for

your account.

Our company is a public utility corporation hold-

ing a franchise from the Railroad Commission of

the State of California for the sale of gas in Kings

and Fresno Counties, California, with approxi-

mately 38 miles of pipe line laid from the "Irma"

No. 1 Well through the farming section of the

Tulare Lake Bed to approximately the outskirts of

the town of Stratford, California, and is now and

has been under this franchise selling gas for water

pumping and domestic uses to its various customers

in this territory.

As stated to you over the telephone, the shutting

off of the gas from the "Irma" No. 1 Well is a
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very serious matter to this corporation, as gas from

this well is our present only available supply and

interruption of this service may seriously interfere

with our franchise rights.

In discussing the matter with your Mr. Merritt,

he stated that he would endeavor to secure further

information and call the writer back. We were

somewhat surprised that if these men are your em-

ployees, a matter of this serious consequence w^ould

be left without your attention, as nothing further

was heard from Mr. Merritt, and it was only after

considerable effort that we finally were placed in

touch with some representative of your company.

As stated during our last telephone conversation

with your office, our immediate concern is to secure

gas from some source to supply the requirements of

our customers, and we are delivering this letter to

you by special messenger with the expectation that

if the shutting off of our gas supply has been

caused by your employees, your company will take

the necessary steps to supply gas for the temporary

use of our company until such time as some satis-

factory adjustment of the matter can be arrived at.

Very truly yours,

GAS FUEL SERVICE
COMPANY,

By /s/ R. W. MOORE,
President.

RWM S

Enc.

Admitted T.C.U.S. May 5, 1948.
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By Mr. Walker

:

Q. Did you call the destruction of that well to

the attention of the Railroad Commission'?

A. Yes, I believe that shortly after that we noti-

fied the Railroad Commission to that effect.

Q. I show you what jjurports to be a copy of a

letter dated July 7, 1937, addressed to the Railroad

Commission, and ask if you have seen that before %

A. Yes. I wrote the original.

Q. And what is the import and the purpose of

the letter?

A. Well, Mr. Crenshaw had called me and asked

me about it, and I had told him the facts of the case

and I felt that, as they were the ones who had con-

trol of the certificate of necessity, they should

naturally be notified of what had taken place up

there.

Q. I notice in your letter it refers to the Watson

No. 1. Is that the same thmg as the Irma No. 1?

A. Yes, that is the—as I have explained before,

there was a little confusion about the names, and

the Watson No. 1 was the name under which it was

recorded in the Bureau of Mines.

Mr. Walker: Petitioner offers this letter in evi-

dence as its next exhibit.

Mr. Maiden : What is the date of that letter ?

Mr. Walker: July 7, 1937.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 11.

(The document above referred to was re-

ceived in evidence and marked Petitioner's Ex-

hibit No. 11.)



Commissioner of Internal Revenue 123

PETITIONER'S EXHIBIT No. 11

(Copy)

Central California Utilities Corporation

508 Security Building

Los Angeles

TR 5091

Gas Fuel Service Company
Kettleman-Lakeview

Oil & Gas Co., Ltd.

July 7, 1937

Railroad Commission of the State of California

708 State Building

Los Angeles, California

Attention: Mr. C. E. Crenshaw

Gentlemen

:

Confirming our telephone conversation of this

morning.

At approximately 11 :00 o 'clock on the morning of

Friday, May 29, 1937, a crew of men who were

employed by the Shell Oil Company of California,

conducting a seismograph survey in Kings County,

California, fired a "shot" within approximately

one-quarter mile of the "Watson" No. 1 gas well

operated for the account of this company. Im-

mediately after the firing of this "shot" the flow

of gas from our well rapidly diminished and a short

time thereafter had practically ceased.

The "Watson" No. 1 well is located in Section 7,

Township 23 South, Range 22 East, M. D. B. & M.,
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Kings County, California, and is the source from

which this company has been securing a supply of

dry gas which it sells to agricultural users in that

portion of the Tulare Lake Basin lying in a north-

westerly direction from Dudley Ridge and extend-

ing to within a short distance of the town of Strat-

ford.

Our company is a public utility corporation hold-

ing a franchise from the Railroad Commission of

the State of California for the sale of gas in Kings

and Fresno Counties, California, and has approxi-

mately 38 miles of pipe line laid from the "Wat-

son" No. 1 well through the farming section of the

Tulare Lake Bed as above referred to, and has been

continuously selling gas under this franchise for

water pumping and domestic uses to its various

customers in this territory.

Immediately upon receiving notice from our field

foreman of the shutting off of our gas supply, we

communicated with the Shell Oil Company as per

copy of letter attached hereto, and since that time

have had several conferences with members of their

land department in an attempt to secure some

adjustment of the matter, including a supply of

gas which would permit this company to continue

the service to its customers, but have thus far re-

ceived nothing but indefinite verbal statements from

them.

We are now conducting negotiations with the

Natural Gas Corporation of California at Taft,

I
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California, trying to secure from them a temporary

supply of gas for the use of our various customers.

Our company recently completed the drilling of

an additional gas well on Dudley Ridge, but un-

fortunately when placed on production it developed

a sufficient flow of water to prohibit its use, and we

are now concluding arrangements under which an

attempt will be made to shut off this water and place

the well on production.

We have received numerous complaints from our

customers who are dependent upon a supply of gas

to operate their pumping equipment, and to whom
the value of a gas supply is vital at this period of

the year when the pumping season is about to start.

Our company is exerting every possible effort to

resume service, and will keep your office fully ad-

vised of developments.

Very truly yours,

GAS FUEL SERVICE
COMPANY,

By /s/ R. W. MOORE,
President.

RWM S

Enc.

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. After the destruction of that Irma well, what

was done to line up a gas supply*?
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A. Well, we tried several sources to procure gas.^

One was the gas company that w^as supplying gas

to the little town of Kettleman City, the other was

the Southern California Gas Company.

Q. Were such arrangements concluded with

either of those companies ?

A. Yes, with the Southern California Gas Com-

pany.

Q. I show you what purports to be a copy of a

letter dated July 21, 1937, addressed to the Railroad

Commission and ask if you have seen that letter

before? [45]

A. Yes, I have seen it before.

Q. What is the import of that letter?

A. Well, immediately after

Mr. Maiden : If your Honor, please, I think those

letters should be allowed to speak for themselves.

Mr. Walker: All right, I was trying to identify

that for the record. Perfectly all right with me.

By Mr. Walker:

Q. Do you know of your own knowledge, that

the matters stated in that letter are accurate?

A. Yes.

Q. And are they accurate?

A. They are accurate.

Mr. Walker: The Petitioner offers this letter in

evidence as its next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 12.
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(The document above referred to was re-

ceived in evidence and marked Petitioner's Ex-

hibit No. 12.)

PETITIONER'S EXHIBIT No. 12

(Copy of Ltr.)

Central California Utilities Corporation

508 Security Building

Los Angeles

July 21, 1937

Mr. C. E. Crenshaw

Railroad Commission of the State of California

State Building

Los Angeles, California

Dear Sir:

Confirming our telephone conversation of this

morning, I am very glad to say that we now have

gas in the line being supplied to us by Southern

California Gas Company in the Standard Oil Pump-

ing Station, Kettleman Hills.

This puts us in a position to care for all the cus-

tomers on the line, and we have been assured by

Southern California Gas Company of their coopera-

tion in taking care of our needs to the fullest extent

possible.

We want to thank you very much for your aid

in this matter and hope shortly to be able to report

some additional coimections in that territory.
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Again thanking you for your cooperation, we

remain

Very truly yours,

GAS FUEL SERVICE
COMPANY,

By /s/ W. MARTIN LATHROP,
Vice-President.

WML S

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. How long did the Southern California Gas

Company supply gas to the Central California

Utilities, or its subsidiaries'?

A. Why, it was a matter of comparatively few

months. [46] I would say possibly three or four

months, somewhere in there.

Q. And did it stop supplying gas?

A. Yes.

Q. Why was that?

A. Because we were not able to pay the bill for

it.

Q. Why were you unable to pay the bill?

A. We didn't have any money in the first place,

and in the second place, the losses of the gas as we

purchased it from their meter and delivered to

our customers, the line loss was so heavy that we

were only receiving, I would say approximately 25
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or 30 per cent of the gas that was finally delivered

to the customers' plants being lost in the line.

Q. And you say that because of that you were

not able to pay your bill to the gas company?

A. Well, no, the revenue from the sale of the

gas was approximately 25 per cent of what we

were paying for the gas, and we had no other source

of funds, and we couldn't pay the bill.

Q. And then they shut off your gas, is that right ?

A. That is right.

Q. I show you what purports to be a copy of a

letter dated November 1, 1937, addressed to Gas

Fuel Service Company, and ask if you have seen

that before *? A. Yes, I have seen that before.

Mr. Walker: Petitioner offers this letter in evi-

dence [47] as its next exhibit.

Mr. Maiden: No objection. I didn't get the

date of that.

Mr. Walker : November 1, 1937.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 13.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 13.)
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PETITIONER'S EXHIBIT No. 13

(Copy)

Southern California Gas Company

810 South Flower Street

Los Angeles

November 1, 1937.

Wm. Moeller, Jr.

Vice President

In charge of Natural Gas

Production and Transmission

Gas Fuel Service Company
508 Security Building

Los Angeles, California.

Attention of Mr. W. Martin Lathrop,

Vice President

Gentlemen

:

Referring to agreement dated July 21, 1937, be-

tween us, under which we are selling you gas de-

livered into your pipeline system near the Standard

Oil pump station on Section 19, Township 22, Range

19, Kings County, California, we call your attention

to the fact that gas bills rendered since the middle

of August have been unpaid, and that there is now

delinquent an amount in excess of $1,112.86.

Pursuant to the terms of said agreement, this

letter will serve as official notice of our election

to terminate and cancel said agreement, effective

ten days from date hereof, unless the amount de-
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linqiient to date is fully paid before the expiration

of said ten days period. Upon the termination of

this agreement, the Southern California Gas Com-

pany will apply any deposit which you have made,

against the delinquent amount, and if such deposit

shall be insufficient to cover such bill, the Company

shall have the right to collect the balance of such

gas bill by appropriate Court proceedings.

Yours very truly,

SOUTHERN CALIFORNIA
GAS COMPANY,

By /s/ WM. MOELLER, JR.,

Vice President.

By Mr. Walker:

Q. Now, your Irma No. 1 has been destroyed

and you begin to buy gas from the Southern Cali-

fornia Gas Company and they shut off your gas

suppl}^ in the latter part of 1937. What was your

opinion with reference to the merits of this project

at that time?

A. Well, I thought that the proposition was still

a very good proposition, that it had a temporary

setback.

Q. When the Southern California Gas Company
cut off your gas supply, then what did you do about

the operation of the company?

A. I believe it was al)out that time that we
started some negotiations with the Fullerton Oil

to see if we couldn't get gas from their field.
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Q. Did you say the Pure Oil?

A. No, the Fullerton Oil.

Q, Do you recall whether the company got per-

mission of [48] the Railroad Commission with refer-

ence to discontinuing its service?

A. I believe we asked for a temporary discon-

tinuance of service in the area.

Q. And when was that, do you recall?

A. My recollection of it was it was in the early

part of 1938, but I am not definitely positive.

Q. Attached to the stipulation, Mr. Moore, as

Joint Exhibit 5-E, is what has been stipulated to be

a copy of an application filed by Gas Fuel Service

Company to the Railroad Commission. I will ask

if you have seen that before?

A. Yes, I have seen that before.

Q. Is that the application for temporary sus-

pension of service? A. Yes.

Q. I show you Joint Exhibit 6-F, to the stipula-

tion which has been stipulated to be a copy of the

opinion of the Railroad Commission acting upon

the application for temporary suspension of service,

and ask if you have seen that before.

A. Yes, I have seen that before.

Mr. Maiden: Would you give the date of those

two documents, just for the benefit of the Court?

Mr. Walker: Yes. That application is dated

November 10, 1937.

The Court: If they are in the record, they [49]

speak for themselves, do they not?
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Mr. Walker : That is right. I was merely calling

this witness' attention to them for the purpose of

his knowing that that went on, so that they can be

tied into the stipulation and his personal recollec-

tion.

By Mr. Walker

:

Q. You have stated that the gas you had been

purchasing from Southern California Gas Company

had leaked through your lines. Do you recall why
your lines leaked?

A. Well in the first place they were very cheaply

built lines, they were practically all second hand

pipe. A considerable portion of them were laid on

top of the ground. Another portion of them were

below the Lake Bed, the Tulare Lake Bed, and there

had been a very severe flood and the entire area of

the Tulare Lake Bed had been filled with water,

and between all of these factors, the lines were in

extremely poor condition.

Q. Did you have any inquiries from your cus-

tomers about the fact that you no longer had gas

in the line"? A. Yes, we had many of them.

Q. Do you remember having received a letter

from any of them making such inquiries ?

A. I received one letter from a woman up there

who had been buying small quantities of gas. She

addressed a letter to the company. [50]

Q. I show you a copy of what purports to be a

letter from Mrs. C. H. Meyers?

A. Yes, that is the woman.
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Mr. Walker: Petitioner offers this letter as its

next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 14.

(The document above referred to was re-

ceived in evidence and was marked Petitioner's

Exhibit No. 14.)

PETITIONER'S EXHIBIT No. 14

(Copy of Copy)

Stratford, Calif.

Kettleman-Lakeview

Oil & Gas Co. Ltd.

I would like to know when you intend to let us

have gas again?

What are we to do for heat this winter while

you are temporarily discontinued *? I would like an

answer to this right away so we can make other

arrangements for heating if you are not going to

let us have gas.

Yours truly,

/s/ MRS. C. H. MEYERS.
At least say if we are to have gas soon.

Admitted T.C.U.S. May 5, 1948.
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By Mr. Walker:

Q. Did you reply to Mrs. Meyers?

A. Yes, I answered the letter.

Q. I show you what purports to be a copy of a

letter dated—under date of September 12, 1938,

addressed to Mrs. C. H. Meyer, that's the way it

is addressed, and ask if you have seen it before?

A. Yes, I wrote it.

Q. This is your reply to Mrs. Meyers ?

A. That is my reply.

Mr. Walker: Petitioner offers this in evidence

as its next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 15. [51]

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 15.)

PETITIONER'S EXHIBIT No. 15

(Copy of Copy)

Central California Utilities Corporation

September 12, 1938.

Mrs. C. H. Meyer,

Stratford, Calif.

Dear Madam:

—

We regret to advise that it will be impossible

for us to resume distribution of gas until such time
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as there is a demand for pumping purposes that

will warrant such resumption.

You of course are aware that our charter does

not provide for domestic service except where there

is also a demand for gas for water pumping pur-

poses.

It is our understanding that water conditions in

the Tulare Lake section are such that at present

there is no demand for water pumping and thus far

we have had no request for gas for that purpose.

Yours very truly,

GAS FUEL SERVICE
COMPANY.

R. W. MOORE,
President.

Admitted T.C.U.S. Mav 5, 1948.

By Mr. Walker:

Q. Do you recall having written to the Railroad

Commission with reference to the leaking lines and

this flood damage which you have mentioned?

A. Yes, I think I wrote them with reference to

it.

Q. I show you what purports to be a copy of a

letter dated October 8, 1938, addressed to the Rail-

road Commission and ask if you have seen that

before? A. Yes, I wrote the letter.

Q. Do you recall whether that was the first letter
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you wrote to the Railroad Commission with refer-

ence to this flood damage ?

A. I believe that was the first letter, yes.

Mr. Walker: Petitioner offers the letter in evi-

dence as his next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 16.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 16.)

PETITIONER'S EXHIBIT No. 16

(Copy)

Central California Utilities Corporation

October 8, 1938

Railroad Commission of the

State of California

706 State Building

Los Angeles, Calif.

Attention: Mr. Crenshaw.

Gentlemen

:

Confirming our telephone conversation of the 7th.

inst.

The gas service of this Company in Kings County,

California, is now temporarily discontinued, under

authority of Decision No. 30477 of your Commis-

sion, owing to the flooded condition of the land in
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the territory where we were serving gas, principally

for water pumping purposes but including a small

amount used for domestic purposes by customers

also using the gas for water pumping.

According to the best information obtainable from

the former customers of our system it will be well

into the year of 1939 before the present flood water

recedes to a point where it will be necessary for

those customers to require resumption of our service

of gas for water pumping purposes.

We have had but one request for domestic service

and that from a customer who did not sign our

regular contract for gas for water pumping pur-

poses but purchased small quantities of our gas for

that purposes at irregular intervals. Copy of that

request, and our reply thereto, are attached here-

with.

The list of customers being served by us at the

time of discontinuance of service, together with

class of service furnished is

:

Water Pumping Domestic

Consolidated Farms Yes Yes

Lester Owens Yes Yes

J. H. Hatteson Yes Yes

Fred Newton Yes Yes

J. R. Newton Yes Yes

F. E. Squire Yes Yes

0. C. Heck Yes Yes

Forrest Riley No Yes

C. H. Meyer Irregular Yes

Stratford School District No Yes

i
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The address of all of the above customers is

Stratford, California.

Yours very truly,

GAS FUEL SERVICE
COMPANY,

/s/ R. W. MOORE,
President.

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. Do you recall, Mr. Moore, of actually having

made an investigation of the customers in the Kings

County, with [52] reference to their needs for gas

service ? A. Well, at what time do you mean ?

Q. During the time shortly after you had had

your gas shut off by Southern California Gas

Company ?

A. Yes. I went up there and talked with the

majority of the customers.

Q. And did you talk with them after these

—

after the floods had damaged your lines'?

A. Yes.

Q. I show you, Mr. Moore, what purports to be

copies of letters dated February 24, 1939, and March

1, 1939, addressed respectively to the Central Cali-

fornia Utilities Corporation and to the Railroad

Commission. I will ask you if you have seen those

letters before?



140 Capital Service, Inc., etc., vs.

(Testimony of Ealph W. Moore.)

A. I have seen them before. I wrote this one.

Q. Do you remember receiving the February 24,

1939 letter?

A. You mean receiving it in the mail?

Q. Receiving it for action"?

A. Yes. I remember that.

Q. And the March 1, 1939 letter is your reply

to it? A. Yes.

Mr. Walker: Petitioner offers these letters as

its next two exhibits.

Mr. Maiden: No objection. [53]

The Court: They will be received in evidence as

Petitioner's Exhibits 17 and 18.

(The documents above-referred to were re-

ceived in evidence and marked Petitioner's

Exhibits Nos. 17 and 18.)

PETITIONER'S EXHIBIT No. 17

(Copy)

Los Angeles

February 24, 1939

File G. O. 58-A

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention: Mr. R. W. Moore, President

Gentlemen

:

This will acknowledge your report of October 8,

1938, regarding the temporary discontinuance of
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gas service by your company due to the flooded

conditions in the territory supplied by the Gas

Fuel Service Company. In your report you stated

—

''According to the best information obtainable from

the former customers of our system it will be well

into the year of 1939 before the present flood water

recedes to a point where it will be necessary for

those customers to require resumption of our service

of gas for water pumping purposes."

At this time we would request that you submit a

report advising us as to the present status of this

matter and also if possible, as to when you expect

to resume gas service on the Gas Fuel Service Com-

pany system.

Trusting this will be given your prompt attention,

we are.

Yours very truly,

EAILROAD COMMISSION OF THE STATE
OF CALIFORNIA

By WILLIAM H. GORMAN,
Director, Southern District

CEC/gw

Admitted T.C.U.S. May 5, 1948.
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PETITIONER'S EXHIBIT No. 18

(Copy)

Central California Utilities Corporation

March 1, 1939.

Railroad Commission of the

State of California.

708 State Building

Los Angeles, California. File G. O. 58-A

Attention: Mr. William H. Gorman
Director, Southern District.

Gentlemen :

—

Answering your letter of the 24th, ultmo.

While there has been some reduction in the

flooded area referred to in our letter of October

8, 1938 it has not been of sufficient extent to call

for resumption of the service formerly rendered by

our Company and in that immediate section we do

not anticipate any appreciable demand for gas for

water pumping purposes until well into the summer

of this year.

Yours very truly,

GAS FUEL SERVICE
COMPANY.

/s/ R. W. MOORE,
President.

Admitted T.C.U.S. May 5, 1948.

I
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By Mr. Walker:

Q. Do you know, Mr. Moore, why the Railroad

Commission had written you the letter of February

24, 1939 '^

A. There is so many of them it is a little

difficult for me to locate them all. May I ask you

just what was your question now?

Q. I wondered if you knew or had any idea

why the Railroad Commission was writing that let-

ter of February 24th.

A. Well, I had understood, in my conversations

with various people there, that this was a public

utility under their jurisdiction and they were fol-

lowing the progress of it as they did all others,

and were asking for information.

Q. Did you feel that the Railroad Commission

was about to take any action with reference to the

certificate of convenience and necessity, in writing

that letter? A. No, I didn't think so.

Mr. Maiden: If your Honor please, I object to

that as calling for a conclusion of this witness, what

he feels that the Commission was going to do would

be incompetent.

The Court: Objection is sustained. [54]

Mr. Maiden : I would like to ask that the answer

be stricken.

The Court: The answer will be stricken.

By Mr. Walker:

Q. Do you recall, Mr. Moore, of ever having any

negotiations at any time in 1939, looking to a dis-
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position by the Capital Service or by the Central

California Utilities Corporation of its position in

the project? In other words, did anybody ever

approach you to see if they <!ould make a deal with

youf

A. Why, yes. R. H. Anderson, who was the

principal owner

Mr. Maiden: If your Honor please, I object to

this witness testifying to what some other person

told him, upon the ground that it would be hear-

say.

Mr. Walker : Well, if the Court please, this man

was negotiating

Mr. Maiden: I think that Mr. Moore can tell

what he did toward negotiating, what he said and

so on and so forth, but I object

Mr. Walker: I will reframe the question, so

that we will elicit from Mr. Moore only what oc-

curred, because that is all I wish to go into any-

way.

The Court: That is better.

Mr. Walker: All right. [55]

By Mr. Walker:

Q. Will you state, Mr. Moore, whether you made

any representations with reference to this project

in interesting other people in it?

A. Why, yes, R. H. Anderson, who was the ma-

jority holder in the leases which we previously had,

called me up one day. I went over to the Biltmore
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Hotel and talked with him. He asked if the com-

pany would be willing to

Mr. Maiden: Your Honor, I object to him stat-

ing what this gentleman said. He can tell what,

Mr. Moore can tell what he said to Mr. Anderson,

but I submit that if they want to show what Mr.

Anderson said, they should present him as a wit-

ness. It would be pure hearsay.

By Mr. Walker:

Q. Will you confine your remarks, Mr. Moore,

to what you told Mr. Anderson?

A. Well, I told Mr. Anderson that I only had

a minority interest in the proposition, but that I

would submit the matter to Mr. Brashears and the

others interested and I thought we would be in a

position to make him an offer for our interests in

the entire proposition.

Q. Did you take the matter up with Mr.

Brashears ? A. Yes.

Q. And did you submit such a proposition to Mr.

Anderson? [56] A. I did.

Q. I show you what purports to be a copy of a

letter dated March 16, 1939, addressed to Mr. An-

derson and ask if you have seen that?

A. Yes, I wrote the letter.

Mr. Walker: Petitioner offers the letter in evi-

dence as its next exhibit.

Mr. Maiden: No objection, your Honor.

The Court: It will be received in evidence as

Petitioner's Exhibit 19.
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(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 19.)

PETITIONER'S EXHIBIT No. 19

503 Security Building.

510 South Spring Street.

Los Angeles, California.

March 16, 1939.

Mr. R. H. Anderson.

Haberfelde Building.

Bakersfield, California

Dear Sir:

The Gas Fuel Service Co. was incorporated on

January 3, 1933, under the laws of the State of

California, with an authorized capital of 1,000 no

par value shares, of which 200 shares have been

issued and are now owned by the Central California

Utilities Corporation.

Gras Fuel Service Co. holds a Certificate of Public

Convenience and Necessity (Franchise) issued by

the Railroad Commission of the State of California,

on July 3, 1933, under which it is permitted to

operate as a public utility for the sale of gas for

water pumjDing and other jourposes in Kings and

Fresno Counties, Calif., copy of the order of the

Railroad Conmiission granting such franchise being

attached hereto.

Operations under this franchise are temporarily
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suspended owing to the flooded condition of the

Tulare Lake farming section and lack of funds with

which to extend the lines into other sections. Such

suspension was authorized by the Railroad Commis-

sion of the State of California under date of

January 3, 1938 and at the same time an increase

in gas rates to Consumers in Kings County of from

16 cents per 1000 cubic feet to 20 cents per 1000

cubic feet w^as granted by the Commission. No
request for increase in rates in Fresno County from

the present established rate of 17 cents i3er 1000

cubic feet was asked of the Commission as no gas

was being sold in that county.

Physical assets of Gas Fuel Service Co. consist of

approximately 30 miles of 4", 3" and 2" pipe line

extending from the present Friend Well near La-

guna Vista through portions of the Tulare Lake

farming section and to within one-half mile of the

Town of Stratford, Calif., together with meters and

regulators necessary for the metering and regulat-

ing of gas delivered to customers.

There are issued and outstanding 317,363 shares

of the capital stock of the Central California Utili-

ties Corp. of which 252,400 are owned by the Capital

Service Co. and R. W. Moore. The Board of Direc-

tors of Central California Utilities Corp. consists

of two of the executives of the Capital Service Co.

and R. W. Moore, so that entirely within the control

of Capital Service Co. and R. W. Moore lies all of

the legal and/or other necessary authority for the
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disposal of the entire assets, franchise, etc., of the

Gas Fuel Service Co. The most feasable method of

transfer of these assets would be through transfer

of the ownership of the capital sto<"k of Gas Fuel

Service Co. which can be purchased for $40,000.00

in cash.

Yours very truly,

R. W. MOORE.

Admitted U.S.T.C. May 5, 1948.

By Mr. Walker:

Q. At the time you made the representations to

Mr. Anderson as to what you have just stated, were

the flood conditions still in being f

A. Yes. I'here were certain portions of the land

that were still under water.

Q. And were any operations under way by the

project at that time, in other words, were they

distributing gas?

A. No, they were not distributing gas.

Q. Did you ever hear from Mr. Anderson with

further reference to this? A. No.

Q. Did you have any further correspondence

with the [57] Railroad Commission after the ex-

change of correspondence to which you have fre-

quently referred? A. Yes.

Q. I show you what purports to be a oopy of a

letter dated August 14, 1939, and ask if you have

seen that before ? A. Yes, I have seen that.
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Mr. Walker: Petitioner offers the August 14

letter in evidence as its next exhibit.

Mr. Maiden: Xo objection.

The Court: It will be re<"eiYed in evidence as

Petitioner's Exhibit No. 20.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 20.)

PETITIONER'S EXHIBIT No. 20

(Copy)

Los Angeles

August 14, 1939

Cr. O. 58-A

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention: Mr. R. TV. Moore, President

Gentlemen

:

Under date of March 1, 1939, you wrote us advis-

ing that while there had been some reduction in the

flood area on your system, you did not anticipate

any appreciable demand for gas service for water

pumping until well into the summer of this year.

We would therefore appreciate your advising us

at this time as to the present status of this matter

and also, if possible, when you expect to resume gas
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service on the Gas Fuel Service Company's system.

Trusting we may have an early reply we are,

Yours very truly,

EAILROAD COMMISSION OF THE STATE
OF CALIFORNIA

By WILLIAM H. GORMAN
Director, Southern District

CEC:LC

Admitted T.C.U.S. May 5, 1948.

By Mr. AValker:

Q. I show you what purports to he a copy of a

letter dated August 16, 1939, and ask if you have

seen that before'?

A. Yes, I saw that letter. I dictated the letter

over the telephone. I was not in the office of

Brashears at that time, but I dictated the reply.

Q. You say you were not at Brashears office at

that time? A. No.

Mr. Walker: Petitioner offers the August 16,

1939 letter in evidence.

Mr. Maiden: No objection. [58]

The Court: It will be received in evidence as

Petitioner's Exhibit 21.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 21.)
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PETITIONER'S EXHIBIT No. 21

(Copy)

Central California Utilities Corporation

August 16, 1939

Railroad Commission of the State of California

708 State Building

Los Angeles, California

Attention Mr. William H. Gorman,

Director, Southern District

Gentlemen

:

Answering your communication of August 14,

1939.

While the flood conditions in the Tulare Lake

area in which our gas lines are laid have somewhat

imj^roved, they are still such that there is no de-

mand for gas for water pumping purposes.

Consultation with various of our previous cus-

tomers in that territory indicates that they will not

be in position to use gas from our service until the

late fall or early wintei* of this year.

Yours very truly,

CENTRAL CALIFORNIA
UTILITIES CORP.

By /s/ R. W. MOORE (Per J.A.A.)

President.

RWM :JAA

Admitted T.C.U.S. May 5, 1948.
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By Mr. Walker:

Q. You stated you were not in Brashears' office

at that time. Where were you"?

A. I was out with the Timm Aircraft then.

Q. How long had you been at the Timm Air-

craft?

A. I believe I went out there in May, 1939.

Q. And you say you left Brashears' office. Were
you ever Avorking for Brashears? A. No.

Q. Why did you say you were in his office?

A. Well, because the Central California Utilifies

had its headquarters there and he furnished the

office spa-ce that we occupied.

Q. Did you ever receive a salary from Brashears

or from these corporations? A. No.

Q. Did you have any further correspondence

with the Railroad Commission ?

A. Yes, I believe the correspondence continued

for quite some time after that.

Q. I show you a copy of a letter dated Decem-

ber 13, [59] 1939, addressed to Central California

Utilities and ask if you have seen that before?

A. Yes, I have seen that.

Mr. Walker: Petitioner offers the letter in evi-

dence as its next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit 22.
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(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 22.)

PETITIONER'S EXHIBIT No. 22

Railroad Commission

of the

State of California

Fifth Floor, California State Building

Civic Center

San Francisco, Cal.

Los Angeles

December 13, 1939

File G. O. 58-A

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention: Mr. R. W. Moore, President.

Gentlemen

:

In response to our request you advised us under

date of August 16tli that the flood conditions in the

Tulare Lake area had somewhat improved but at

that time there had been no demand for gas service

for water pumping purposes. You further stated

that after consulting a number of your previous

customers in this territory it did not appear that

gas service would be rendered by the Gas Fuel

Service Company until the late fall or early winter

of this year.
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Since we have not heard further from you to date

we would be pleased to have you advise us as to

the status of this matter and as to the possible date

when gas service will be resumed in this area by

the Gas Fuel Service Company.

Trusting this will be given your prompt attention,

we are

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA

By /s/ WILLIAM H. GORMAN,
Director, Southern District.

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. How was that letter called to your attention,

Mr. Moore?

A. I believe Mr. Woodard read it to me over

the telephone.

Q. At that time you were no longer at the office ?

A. No, I was out with Timm.

Q. Do you recall having replied to that letter I 9
A. Yes, I believe I answered it.

Q. I show you what purports to be a copy of a

letter dated December 26, 1939, and ask if you have

seen that? A. Yes, I wrote that.

Q. That is your reply to the letter of December

13? A. Yes.

Mr. Walker : Petitioner offers the letter in [60]

evidence as its next exhibit.
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Mr. Maiden: No objection.

The Court: It may be received in evidence as

Petitioner's Exhibit No. 23.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 23.)

PETITIONER'S EXHIBIT No. 23

December 26, 1939

Railroad Commission of the

State of California

State Building-

Los Angeles, California

Attention: Mr. William H. Gorman,

Director, Southern District.

Gentlemen

:

Since receipt of your letter of December 13, 1939,

we have carefully checked the situation in the

Tulare Lake Basin and according to the best advice

which we received, there will be no possibility of

resumption of our gas service in that territory prior

to the early part of the summer of 1940.

Very truly yours,

CENTRAL CALIFORNIA
UTILITIES CORP.

R. W. MOORE,
President.

Admitted T.C.U.S. May 5, 1948.
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By Mr. Walker:

Q. Did you have any more correspondence with

the Railroad Commission?

A. Yes, I believe there were letters after that

date.

Q. I show you a copy of what purports to be

a letter dated June 18, 1940, and ask if you have

seen that before?

A. Yes, I have seen that before. i

Mr. Walker: Petitioner offers the letter in evi-

dence as its next exhibit.

Mr. Maiden: No objection.

The Court: It will be received as Petitioner's

Exhibit No. 24.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 24.)

PETITIONER'S EXHIBIT No. 24

(Copy)

Los Angeles

June 18, 1940

File G. O. 58-A

Central California Utilities Corporation

508 Security Building

Los . Angeles, California

Attention : Mr. R. W. Moore, President.

Gentlemen

:

In response to our request, you advised us under
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date of December 26, 1939, that you had carefully

checked the situation in the Tulare Lake Basin and

according to the best advice you had received, there

would be no possibility of resumption of service by

the Gas Fuel Service Company until the early part

of the summer of 1940.

Since we have not heard further from you, we

would be pleased to have you advise us of the

present status of this matter and the possible date

when service will be resumed in this area.

Trusting we may have your prompt reply, we are

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA

By WILLIAM H. GORMAN,
Director, Southern District.

CEC:S

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. Did you reply to that letter? A. Yes.

Q. I show you what purports to be a copy of a

letter dated June 27, 1940, and ask if you have seen

that? [61] A. Yes. I wrote the letter.

Q. Is that your reply to the letter of June 18 ?

A. Yes.

Mr. Walker: Petitioner offers the letter in evi-

dence as its next exhibit.

Mr. Maiden: No objection.
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The Court: It will be received in evidence as

Petitioner's Exhibit No. 25.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 25.)

PETITIONER'S EXHIBIT No. 25

(Copy)

Central California Utilities Corporation

June 27, 1940

Railroad Commission of the State of California

California State Building

San Francisco, California

Attention: Mr. William H. Gorman

Gentlemen

:

The delay in replying to your letter of June 18

has been due to the time necessary to secure the

information requested by you.

So far as we can determine at the moment, there

will be no need for gas service from this corporation

until the Spring of 1941, as practically all of the

territory previously supplied by us is well supplied
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with water until that time and will consequently

have no need for our gas for pumping purposes.

Yours very truly,

CENTRAL CALIFORNIA
UTILITIES CORPORATION

/s/ R. W. MOORE,
President,

rwm ;b

Admitted U.S.T.C. May 5, 1948.

By Mr. Walker

:

Q. Did you have any other correspondence, Mr,

Moore, with the Railroad Commission?

A. Yes, there was other correspondence.

Q. I show you a copy of a letter, or what pur-

ports to be a copy of a letter dated March 17, 1941,

and ask if you have seen that?

A. No, I don't have any recollection. You mean
seeing the original letter?

Q. Yes, seeing it or having it read to you?

A. I believe Mr. Woodard read that to me over

the telephone.

Mr. Maiden : Is that the letter of May 17, 1941

to the Central California Company?
Mr. Walker: Yes. [62]

Mr. Maiden: I will stii3ulate it is a genuine

letter, your Honor.

Mr. Walker : Petitioner offers the letter of May
17, into e\ddence as its next exhibit.



160 Capitol Service, Inc., etc., vs.

(Testimony of Ralph W. Moore.)

Mr. Maiden: No objection.

The Court: It will be received as Petitioner's

Exhibit No. 26.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 26.)

PETITIONER'S EXHIBIT No. 26

(Copy)

Los Angeles

March 17, 1941

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Application—No. 21581

Gentlemen

:

Under date of March 4th our Engineer, Mr. Carl

E. Crenshaw, telephoned your office relative to the

status of the restoration of gas service by the Gas

Fuel Service Com^^any in the vicinity of Hanford

and Stratford, California.

It is our understanding that it is your intention

to permanently abandon gas service in this area.

Under date of December 1, 1937 the Commission

held a public hearing at Stratford, in connection

with your Application No. 21581—in which you

requested permission to temporarily discontinue

service in Kings County and to revise certain gas
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rate schedules. The Commission's order, No. 30477,

was issued January 3rd, 1938, permitting a tem-

porary discontinuance of service as requested in

Application No. 21581.

This temporary discontinuance of service was for

^ the purpose of repairing your gas lines and it was

estimated that this work would be completed within

60 to 120 days. Subsequently, under date of June

i
I 16th, 1938, we received a telephone call from your

Mr. Moore advising that the entire gas system of

the Gas Fuel Service Company was under water as

a result of a flood and he asked permission to dis-

continue gas service as such a condition constituted

a hazard.

From time to time we have subsequently received

letters from you advising as to the possible time

when the Gas Fuel Service Company would resume

gas service to customers in Kings County. The

most recent communication was received on June

27th, 1940, in which Mr. Moore advised us that so

far as could be determined there would be no need

for gas service from the Gas Fuel Service Com-

pany until the spring of 1941, as practically all

of the territory previously supplied by this oom-

pany is well supplied with water.

Under the circumstances, in consideration it is

your desire to abandon gas service in this area, it

would be necessary that you make a formal applica-

tion to this Commission, requesting permission to

abandon such service.
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In order that our files on this matter may be

brought up-to-date, we would ask that you advise

us as soon as possible as to your intentions regard-

ing the restoration of gas service by the Gas Fuel

Service Company.

Trusting this will have your early attention, we

are,

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA

By WILLIAM H. GORMAN,
Director, Southern District.

CEC-s

Admitted May 5, 1948 T.C.U.S.

By Mr. Walker

:

Q. Do you recall of having talked on the tele^

phone to anyone in the office of the Railroad Com-

mission about the date of that letter, about March,

1941? A. No, I don't recall that.

Q. You see that it states that you had talked to

them over the phone?

A. I believe that is correct.

Q. Do you recall whether you replied to that

letter?

A. Well, it would be my impression that I did,

but

Q. I show you what purports to be a copy of a
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letter dated March 25, 1941, and ask if you have

seen that before?

A. Yes, I wrote that letter.

Q. Was that in answer to the Commission's let-

ter of March 17? A. Yes. [63]

Q. Which had been read to you over the phone ?

A. Yes.

Mr. Walker: Petitioner offers the letter of

March 25, 1941 in evidence.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 27.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 27.)

PETITIONER'S EXHIBIT No. 27

March 25, 1941

Railroad Commission of the State of California

Fifth Floor, California State Building

Civic Center

San Francisco, California

Attention: Mr. William H. Gorman,

Director, Southern District

Gentlemen

:

The delay in answering your letter of March 17

has been caused by negotiations which we are now

conducting with certain interests looking forward
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to the possible resumption of the Gas Fuel Service

Company under its franchise. These negotiations

are progressing as rapidly as possible and it is our

hope that within a short period of time we will be

able to submit some definite proposition for resump-

tion of service. However, in the event these negotia-

tions are not successfully concluded we will take

up with the Commission the matter of abandonment

of the franchise now held by the Gas Fuel Service

Company.

CENTRAL CALIFORNIA
UTILITIES CORPORATION

R. W. MOORE,
President.

Admitted T.C.U.S. May 5, 1948.

By Mr. Walker:

Q. Do you recall w^hether around that time in

March, 1941, you had written any other letters or

made any representations in regard to possible sale

or disposition of the project?

A. Yes, I recall that.

Q. Can you explain the circumstances under

which such auction was taken by you?

A. Mr. Woodard called me and asked me if I

would write to Raphael Dechter and give him the

complete setup of the entire proposition.

Q. Did you write such a letter?

A. Yes, I did.



Commissioner of Internal Revenue 165

(Testimony of Ralph W. Moore.)

Q. I show you what purports to be a copy of a

letter dated March 25, 1941, addressed to Raphael

Dechter, and ask if you have seen that? [64]

A. I wrote that, yes.

Q. Was that the letter you wrote Mr. Dechter

at Mr. Woodard's request? A. Yes.

Mr. Walker : The petitioner offers the March 25

letter, 1941, to Mr. Dechter, in evidence.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 28.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 28.)

PETITIONER'S EXHIBIT No. 28

March 25, 1941

Mr. Raphael Dechter

417 South Hill Street

Los Angeles, California

Dear Mr. Dechter:

At the request of Mr. George C. Woodard of

G. Brashears & Company I am writing you with

reference to the Central California Utilities Cor-

poration and its two subsidiar}^ companies, the Gas

Fuel Service Company and the Kettleman-Lakeview

Oil & Gas Company. The Central California Util-

ities Corporation is a California corporation organ-
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ized to act wholly as a holding corporation for the

entire outstanding stock of the Gas Fuel Service

Company and the Kettleman-Lakeview Oil & Gas

Company, the stock of these two corporations com-

prising all of the assets of the Central California

Utilities Corporation. This corporation has out-

standing approximately 317,000 shares of $1.00 par

value common stock, this one class of stock being

the only class of stock authorized for this corpora-

tion. Of this outstanding stock approximately 67,-

000 shares is in the hands of the general public,

the remaining 250,000 shares being owned jointly

by the Capital Service Company and the writer,

the entire 250,000 shares being held in escrow under

certain instructions of the Commissioner of Cor-

porations of the State of California.

The Gas Fuel Service Company is a California

corporation organized for the purpose of conducting

a public utilities business in the distribution of dry

gas for domestic consumption in the counties of

Kings and Fresno, exclusive of service to incorpo-

rated cities; the general intent of this franchise

being to permit this company to sell dry gas

principally for water pumping purposes in the

agricultural districts of Kings and Fresno Counties.

It holds a franchise granted by the Railroad Com-

mission of the State of California, which franchise

is still effective, and did have franchises from the

Supervisors of both Kings and Fresno Counties for

the laying of its required gas transmission lines.
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While these two franchises have not been definitely

cancelled by the Supervisors of these two counties,

it would be my opinion that a certificate of renewal

would have to be secured from both these Boards

of Supervisors prior to undertaking any work in

connection with laying gas transmission lines. The

outstanding capital stock of the Gas Fuel Service

Company consists of 200 shares of $100.00 par value

common stock (this being the only class of stock

authorized to be issued by this corporation) all of

which 200 shares is held by the Central California

Utilities Corporation.

The Kettleman-Lakeview Oil & Gas Company was

originally organized as an operating company to

hold certain gas leases and to drill for and supply

dry gas to the Gas Fuel Service Company for sale

by that company to the general public under the

charter held by it. The capital stock of this com-

pany consists of 22,000 shares of $5.00 par value

common stock (this being the only class of stock to

be issued by this corporation) all of which is held

by the Central California Utilities Corporation.

The Gas Fuel Service Company formerly oper-

ated a gas distributing system extending from cer-

tain wells in the Tulare Lake Basin in a northerly

and easterly direction to within a short distance of

the town of Stratford and serving approximately

20 users of gas in the agricultural section between

these wells and the town of Stratford. This line

was of a temporary nature and after the flooding
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of the area in the vicinity of Tulare Lake the pipe

was sold and taken up by the purchaser so that the

Gas Fuel Service Company now does not have any

gas distributing lines or any physical assets other

than its franchise.

The Kettleman-Lakeview Oil & Gas Company for-

merly held leases on approximately 3,000 acres of

land in the Tulare Lake Basin, all of which leases

were forfeited, and this company does not now have

any physical assets.

During the time that the affairs of the above

three corporations were active, they had very ex-

cellent prospects in that there was a large demand

for gas from the various large ranchers in the

franchise territory of the Gas Fuel Service Com-

pany and potential possibilities of selling large

quantities of gas to various industries located

within this franchise territory and the further pos-

sibility of selling gas to some of the large cities in

Kings and Fresno Counties, this latter purpose to

be accomplished by running its lines to the city

limits and having these cities connect their present

gas systems with this line, all of which would be

strictly within its franchise rights. Negotiations

were conducted with the City of Fresno who at that

time was interested in purchasing large quantities

of gas, and the Central California Utilities Corpora-

tion went so far as to conduct extensive negotiations

with the Pure Oil Company who, at that time, were

the owners of several gas wells in the Chowchilla
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section, all of which were largo producers of gas

but which were then shut in.

In the various negotiations which we had with the

Pure Oil Company, the City of Fresno, several

large potential commercial users of gas, and with

many of the larger ranchers, it was entirely feasible

at that time to have sold several million feet of gas

per day provided a permanent supply of gas could

have been secured and money provided for the

building of the lines. I am not personally familiar

with the situation at the moment but from the

latest information avail al^le I am of the opinion

that if a permanent supply of gas could be secured

and money provided foi' the laying of the necessary

lines the market is still available and I believe the

price of 16c per cubic foot which the Gas Fuel

Service Company was authorized to charge for its

delivered gas could be somewhat increased.

It is somewhat difficult to outline in detail and

in letter form the entire situation with reference to

the possibilities existing for a successful develop-

ment of a gas distributing system in Kings and

Fresno Counties such as authorized by franchise of

the Gas Fuel Service Company, but if the mattei'

has any real interest to the parties with whom I

understand you are to take it up, I would be very

glad to discuss the matter in detail with you and/or
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them and furnish any other information desired

which it may be possible to secure at that time.

Yours very truly,

CENTRAL CALIFORNIA
UTILITIES CORP.

R. W. MOORE,
President.

RWM :es

cc—Mr. G. C. Woodard

G. Brashears & Company

Admitted May 5, 1948 T.C.U.S.

By Mr. Walker:

Q. Do you recall having yourself talked to Mr.

Dechter following your writing of that letter?

A. Yes, sir, I think he called me up for some

little additional information and stated that the

negotiations that he was working on looked favor-

able.

Mr. Maiden: Your Honor, I object to that, and

move to strike that part of the answer.

The Court: Sustained. Answer stricken.

By Mr. Walker:

Q. Will you just state whether or not you made

any further representations to Mr. Dechter?

A. I cleared up one or two little matters, par-

ticularly with reference to franchises from the

county—from the two [65] counties, Kings and

Fresno Counties.
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Q. Do you recall whether in 1941 or any time

after this letter to Mr. Dechter, you made any

representations to any other people regarding this

project*?

A. Well, there were negotiations with a man
named Ben Dudley.

Q. Who is he?

A. Dudley was the original discoverer of the

Lost Hills Oil Field, and he had for many years

been engaged in the oil business. He had done a lot

of work on Dudley Ridge. In fact that is where the

ridge secured its name from, Dudley Ridge.

Q. What sort of representations did you make

him?

A. Why, he wanted to get a record of the

Q. I am afraid we are going to walk into some

more objections, now, Mr. Moore.

Mr. Maiden: Yes, you are.

By Mr. Walker:

Q. I just want to know what representations you

made to him, not what he said to you.

A. Well, I made the representation to him that

the property could be bought at a reasonable price,

provided he could assure us that the people he was

dealing with were legitimate and had the money to

buy it.

Q. I show you what purports to be a copy of a

letter [66] dated August 21, 1941, and ask if you

have seen that before? A. Yes, I wrote it.
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Mr. Walker: The Petitioner offers that letter

into evidence as its next exhibit.

Mr. Maiden: No objection.

The Court: It will be received in evidence as

Petitioner's Exhibit No. 29.

(The document above-referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 29.)

PETITIONER'S EXHIBIT No. 29

(Copy)

August 21, 1941

Mr. Ben B. Dudley

Victor Hotel

Los Angeles, California

Dear Ben:

There is enclosed herewith letter requested by

you addressed to the State Mining Bureau, Division

of Oil and Gas, authorizing them to furnish you

any information you desire with reference to the

dry gas produced by us from the Dudley Ridge well.

If you have any difficulty in procuring this infor-

mation from them, there is on file in the office of

G. Brashears & Company in the filing cabinet

where the Kettleman-Lakeview Oil & Gas records

are kept a folder marked "Division of Oil and

Gas" in w^hich are the monthly reports made by the

Kettleman-Lakeview Oil & Gas to the Division of
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Oil and Gas on the production we have. In case

you are not able to procure the desired information

from the State Mining Bureau, if you will show

this letter to Mr. George C. AVoodard in Brashears'

office he will make this folder available to you for

the purpose of your procuring the desired informa-

tion.

If you or your associates develop any interest in

the franchise along the lines we discussed in Los

Angeles yesterday, w^e will be interested in taking

the matter up with you.

Yours very truly,

R. W. MOORE
RWM :es

cc—Mr. G. C. Woodard

Admitted May 5, 1949 T.C.U.S.

By Mr. Walker:

Q. You made a reference a moment ago, Mr.

Moore, to the fact that you had supplied Mr. Dech-

ter with additional information regarding fran-

chises from Kings and Fresno Counties. What
representations were those?

A. Well, in addition to the certificate of con-

venience and necessity, we had to have a franchise

from each one of the counties of Kings and Fresno

wherever we crossed a public road. Those franchises

called for a certain amount of revenue based on the
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gross sales, and we never had paid the county any

—

the sales never had reached the point, the minimum

called for.

Q. Did you ever yourself take action to obtain

such a franchise from either county?

A. No, no, they were already obtained Avhen the

Inland Public Service Company secured them in

the first place. [67]

Q. And what was it again that you told Mr.

Dechter about that?

A. Well I think in my letter I referred to that,

and he asked me if they had been cancelled. Is that

all right?

Mr. Maiden: That is all right.

By Mr. Walker:

Q. Did you know of your own knowledge if they

had been cancelled? A. No, no.

Q. Why did you refer to that at all in your

letter to him?

A. Well because I wanted Mr. Dechter to have

all of the facts, and to turn everything over to him

that I could supply, to the very best of my ability.

Q. Do you recall having mentioned to Mr. Dech-

ter anything about the jDipe lines?

A. I believe at that time the pipe lines had been

taken up.

Q. And do you know the circumstances upon

wdiich they were taken up?

A. Why, yes. The company owed, I don't know,

six or seven hundred dollars worth of local taxes,
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which they were not in position to pay. The lines

were absolutely of no value as gas transmission

lines. We had this offer from Friend to buy them

for, I believe $2,000.00 and I recommended to [68]

Mr. Woodard and Mr. Brashears that we sell them.

Q. Why did you go into such detail in present-

ing this picture to Mr. Dechter?

A. I don't

Q. Well, you have w^ritten a three page letter to

him, which is a fairly carefully worked out state-

ment. I wonder if you were interested in getting

anything yourself out of this project?

A. I don't know as I just understand your ques-

tion. You mean in the way of commission or some-

thing of that kind?

Q. No. You said that you held a 25 per cent

interest in the promotional shares.

A. That is right.

Q. Were you hoping to obtain something for

those as the result of these negotiations?

A. Oh, certainly.

Q. And did you feel that you could have ob-

tained something for yourself?

Mr. Maiden: If your Honor please, I object to

that as calling for a conclusion of the witness upon

an issue

The Court: It is a leading question. Sustained.

Mr. Maiden: And it is a leading question, too.

By Mr. Walker:

Q. Did you have any reason to believe that you

could obtain anything yourself from this project?
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Mr. Maiden: Your Honor, I object to it upon

the same ground.

The Court: Sustained.

By Mr. Walker:

Q. Prom your previous connection with the proj-

ect to which you have testified rather at length, I

would like to ask whether you felt that there was

any material difference in the prospects for this

project along in 1941, than they had had at previous

times ?

A. No, I still felt that all through that period

that if the deal could be cleaned up and there was

some adjustment could be made of the promotional

stock that it w^as still quite strongly possible to

interest others in the proposition and make it a

really producing and successful company.

Q. How long did you have that opinion?

A. Well I had it until—I would say it was along

perhaps in April or May of 1942.

Q. Did your opinion change then ?

A. Yes, it changed materially, then because the

entire gas situation was completely changed at that

time. There was no gas and no possibility of getting

the gas.

Q. Why was that?

A. Well, because everybody was using twice as

much as they ever had before, and even in the

territories like the [70] Los Angeles territory that

gas up there is available through transmission lines

to the Los Angeles territory, part of it is available

there.
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Q. What was there in 1942, to your knowledge,

that produced that situation?

A. Well, there was a tremendous demand for

gas, which raised the price of it.

Q. What made the demand, do you know?

A. Well, the war was on and industry and agri-

culture and everything else was booming very

strongly.

Mr. Maiden : In other words, there was a greater

demand for gas in 1942.

The Witness : Yes, yes.

By Mr. Walker:

Q. Did that greater demand that existed in 1942

influence your opinion as to what could be worked

out of this project?

A. Well, I felt frankly that all of the gas that

had been proven, the Pure Oil, the Superior Oil

and the Fullerton Oil and several others, at the

time we were conducting the negotiations and up

until 1942, they were still prospects for purchases of

this gas system or suppliers, I meant to say. At
that time the P.G.&E.

Q. That was because of the gas supply they had ?

A. Yes. [71]

Q. And in 1942 they had no supply to meet such

conditions ?

Mr. Maiden: I object to that, your Honor as

being a leading question. He is leading his witness,

and I hate to have to keep objecting.

Mr. Walker : That is perfectly all right.
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The Court: Sustained.

By Mr. Walker:

Q. Let us just start with a clean question. Here

in 1942 what was this again now that led you to

believe that this project could not be developed?

A. In 1942, I was quite thoroughly convinced

that the big gas companies, the Pacific Gas and

Electric and Southern California Gas, and the Shell

Oil had made very extensive preparations to buy all

of the gas that was available throughout that entire

territory. Shell Oil had built a pipe line from Kern

County all the way through to San Francisco.

Q. What does that have to do with your project?

A. Well, because it let out all of these people

with their interest in the proposition when they

built the line down there that took all the Fullerton

Oil Company and Superior Oil Company gas.

Q. What do you mean by interest in the proposi-

tion?

A. Well, we had already discussed the matter

with them at length, and they still evidenced some

interest. [72]

Q. In what way? What was their connection to

be?

A. Well, their connection frankly, was getting,

having a chance to market their gas when they

couldn't market it to the Southern California Gas,

then that made them market it through the Central

California Utilities.
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Q. And these conditions which you have just

testified about in 1942, when did they come into

being ?

A. Well, as far as I was personally concerned,

in February, along in March or April in 1942, I

^ tried, I started to find out if the condition still

existed, if there was still a possibility that we might

procure gas from some of these people and I found

decidedly that there was not.

Mr. Walker: No further questions.

Mr. Maiden: Your Honor, what time do you

intend to stop? At 12:00 o'clock'? If you do, I

would prefer waiting until after lunch to commence

my cross-examination.

The Court : Well, off the record.

(Discussion off the record.)

The Court: Very well, gentlemen. We will

suspend until 1 :30.

(Whereupon at 11:50 a.m., a recess was taken

until 1:30 p. m. of the same day.) [73]

Afternoon Session

1 :30 p.m.

The Court: The witness may resume the stand.
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Whereupon,

RALPH W. MOORE
called as a witness for and on behalf of the Peti-

tioner, having been previously duly sworn, resumed

the stand and testified further as follows:

Cross-Examination

By Mr. Maiden

:

Q. I believe you stated, on direct examination,

Mr. Moore, that you were not connected with Capi-

tal Service, Inc. at the time you arranged for the

purchase or reorganization of the Inland Company
in 1936?

A. No, I had no connection with Capital Service.

Q. Had you ever had any connection with Capi^

tal Service, either as an officer or as a stockholder?

A. No.

Q. You were not a stockholder in Capital Serv-

ive. Inc.? A. No.

Q. Did you become a stockholder in Central Cali-

fornia Utilities Corporation?

A. Well, I had 25 per cent of the bonus stock.

Q. That is the promotional stock?

A. Promotional stock, yes. [74]

Q. Was that promotional stock put in escrow

with the Corporation Commissioner?

A. I believe it was put in the Seaboard Bank

or the Bank of America.

Q. In escrow under orders of the Corporation

Commissioner? A. Yes.
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Q. Was that promotional stock ever released by

the Corporation Commissioner'?

A. Not to my knowledge.

Q. Now, at the time you took over from Inland

Company, you first had California Utilities Cor-

I)oration organized, is that correct "?

A. Well, when w^e took over all the original

—

we took over the original promoters' shares under

an agreement and after we had that agreement,

then we organized the Central California Utilities

Corporation.

Q. And the Central California Utilities Cor-

poration then took over lock, stock and barrel, the

two former subsidiaries of the Inland, that is the

Gas Fuel, and the Kettleman Lakeview Oil Com-

I)any, is that right?

A. Yes, that is correct.

Q. And the Central California Utilities Cor-

poration became the sole owner of those two sub-

sidiaries, is that correct? [75] A. Yes.

Q. And that was true from 1936 on through

1942? A. Yes.

Q. Did the California Utilities Corporation ever

acquire any other properties than the stock of the

Gas Fuel Service Company and the Kettleman

P Lakeview Oil Company?

A. No, I don't know whether the Dudley Ridge

li oil lease was taken in their name or not, but they

did not acquire any physical property of any kind.

,j Q. Can you tell the Court whether or not the
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only asset that the California Utilities Corporation

had in 1936 clear on through to 1942 was the entire

outstanding stock of these two subsidiaries?

A. Yes, that is all the assets they had.

Q. Now, this initial $20,000.00 that was needed

by the Central California Utilities Company in

1936, where did that money come from '^

A. I believe the first $4,000.00 of it, $3,000.00 I

believe was i^ut up by Brashiers and I put up a

thousand. Then the $20,000.00 came from the Capi-

tal Service Corporation, to repay Brashears and

myself for the initial money we put up.

Q. In other words, then the initial money that

was put up by you and Mr. Brashears, of approxi-

mately $4,000.00 plus the initial $20,000.00 was put

up by Capital Service, Inc., the Petitioner in this

case? [76] A. Yes.

Q. Now, can you tell me, Mr. Moore who ap-

proached the Capital Service, Inc., the petitioner

in this case, with respect to their investing in the

Central California Utilities Corporation?

A. No, I couldn't tell you that.

Q. You don't know through what intermediary

or source then, they became interested in this Cali-

fornia Utilities Corporation? And actually agreed

to make these investments ?

A. Not of my own knowledge, no.

Q. Now, when the California Utilities Corpora-

tion took over the entire—that is took over the

entire stock of the Gas Fuel Service Company and
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the Kettleman Lakeview Oil Company in 1936,

isn't it a fact that the Gas Fuel Service Company
had several miles of gas pipe line laid and meters

and so forth ? A. Yes, that is true.

Q. Now, how many miles of gas pipe line did

they have at that time, to the best of your recollec-

tion? A. Approximately 32 miles.

Q. And where was that 32 miles located? Was
that located in Kings County or in Fresno County"?

A. No, all in Kings County.

Q. All in Kings Coxmty? A. Yes. [77]

Q. Did the Gas Fuel Service Company own any

gas pipe line or had they laid any gas i^ipe line in

Fresno County? A. None whatever.

Q. They never did? A. No.

Q. Now then, in addition to the gas pipe lines of

approximately 32 miles in Kings County that the

Gas Fuel Company had in 1936, what other physical

properties in connection with those lines, did the

Gas Fuel Service Company have in 1936 ?

A. Didn't have any.

Q. Well now, the gas pipe lines, they did have

meters that were attached to customers' houses or

lines? A. Well, yes.

Q. Like they do in the cities.

A. That is right. There was a meter at each cus-

tomer's house, either in his house or in his field, on

his property.

Q. On his property ? A. Yes.

Q. Did it have any automobiles?
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A. It bought a Chevrolet truck, but I couldn't

tell you without looking at the records whether it

was the Gas Fuel Service or the Central California

that owned the truck. I think it was the Gas Fuel

Service, because it was used in their business. [78]

Q. In their business, did they have any kind of

enclosed houses or anything like that along their

gas pipe line at that time? A. No.

Q. Now I believe you stated that when Califor-

nia Utilities Corporation took over the two sub-

sidiaries in 1936, that no gas was being distributed?

A. That is right.

Q. By the Gas Fuel Service Company?
A. That is correct.

Q. And I believe you stated that the reason for

that was that a well that had been supplying gas td

them had been exploded?

A. Well, the technical term would be blown out,

so it is just about the same.

Q. Blown out? A. Yes.

Q. Who held title to the well that was blown out,

Mr. Moore?

A. That was the Kettleman Lakeview Oil and

Gas Company.

Q. All right. Now then, the other subsidiary,

the Kettleman Lakeview Company, was it the pur-

pose of that subsidiary, and is it not a fact that that

subsidiary was to and did hold title to the gas

leases and wells for the purpose of [79] supplying to

its affiliate, the Gas Fuel Service Company, the gas
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that it would be needing under its pipe line oper-

ation ? A. Yes, that is correct.

Q. Now then, as of 1936, when the California

Utilities Corporation took over the Kettleman Lake-

view Oil Company, you stated that the Kettleman

Lakeview Oil Company had some leases, oil leases?

A. I don't know as I quite follow you. There

was a period of time elapsed in there, and the origi-

nal lease that the Kettleman Lakeview Oil and Gas

Company had consisted only of 60 acres on which

this well was located that had i)reviously blown out.

Q. Now, that belonged to the Kettleman Lake-

view Oil Company, is that right?

A. Yes, I am quite sure that is correct.

Q. I believe you stated that some large oil com-

pany stopped that blowout, is that what you call it?

A. No, that is not correct. This was what was

called the original Friend Anderson Well No. 1,

located on the 60 acres of land, the lease of which

was held by the Kettleman Lakeview Oil and Gas

Company. Now, it blew out and that was the only

well on that 60 acres then there. After we had

drilled out the first well and drilled one new well,

then we moved over to the Irma No. 1, or the

Watson No. 1, whichever [80] you want to call it,

and that was about a half or three quarters of a

mile from this first Friend Anderson well on an

entirely different piece of property.

Q. But the Kettleman Lakeview had a lease on

that Friend Anderson well and it had a lease on
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the—what was the name of the other well that you

mentioned ?

A. Well, it had several names. We called it

Vaco 712.

Q. Now, that well, was that well stopped up at

that time, just plugged up in 1936?

A. Yes. Whenever these operations started

either in the latter part of 1935 or the first of 1936,

that well was cemented in. It had a cement plug

down inside of it.

Q. Had a cement plug down inside of if?

A. Yes.

Q. But the Kettleman Lakeview had a lease on

that well?

A. Well, they had taken a lease on—they had

given up the lease on the 60 acres and then taken a

new lease on 750 odd, which included the 60 plus

the land where this Vaco 712 was located.

Q. Now I presume that prior to the blow-up of

the Friend Anderson well, that the Kettleman Lake-

view had been supplying from that well, gas to the

Gas Fuel Company, is that right?

A. That is correct, yes, sir. [81]

Q. Did they get sufficient gas from that well?

A. Oh, yes. That well was capable of producing

at least, I believe the Standard Oil's field man and

the Sunset oil man said from their records it was

capable of producing economically some 8,000,000

feet of gas per day.



Commissioner of Internal Revenue 187

(Testimony of Ralph W. Moore.)

Q. Now then, the other well, the Vaco well, No.

7. A. Yes.

Q. Had that been furnishing gas likewise to the

Gas Fuel Service Company prior to that time?

A. Oh, no. Originally it sold its gas to the Pa-

cific Gas and Electric Company.

Q. Well, didn't the Pacific Gas and Electric

Company discontinue buying any gas*?

A. They discontinued in the whole area. They

had laid their own lines from one of their main

supply lines, they had laid these primary lines over

to all of these wells, Vaco 712 and another old one,

and the line to the two Irma wells, which was about

a mile and a half away from this, they had col-

lecting lines of their own. They cancelled the con-

tracts. They had just month to month contracts

like all the rest of them, and they cancelled those

and removed their pipe, but their pipe had been

there better than two years, and they had bought

gas from all those wells.

Q. From all those wells ? A. Yes. [82]

Q. And the}'' took up those pipes and used them

some place else as pipes'?

A. I assume they did.

Q. They took them up though?

A. Yes, they took them up anyway.

Q. I believe you stated that at that time, in 1936,

you had an ample demand from customers to jus-

tify, in your opinion, the prospect that the Gas Fuel

Company could be operated profitably?
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A. Yes, indeed.

Q. Now, I believe that some time after 1936,

either the latter part of 1936 or some time around

the first part of 1937—you will correct me, of

course, if I am not right.

A. If I can remember.

Q. That the Kettleman Lakeview Oil Com-

pany secured two leases on some w^ells, a couple of

wells. What wells w^ere those"?

A. Well, the Kettleman Lakeview Oil and Gas

Company had a purchase option on the Irma No. 1

and Irma No. 2, which was the one named—in the

Mining Bureau there, listed as Watson No. 1 and

Watson No. 2; they are the same wells.

Q. They are the same wells ^

A. Yes. They had a purchase agreement to buy

both wells.

Q. Did the Kettleman Lakeview Oil Company

operate those [83] two wells?

A. Yes. No, not the two, only the one.

Q. That is the Irma A. No. 1.

Q. Irma No. 1? A. That is right.

Q. And they got gas from Irma No. 1 after the

California Utilities Corporation took over?

A. They did, yes.

Q. I believe you stated, Mr. Moore that in your

investigation of the i^rospects of this business, to

determine what they had, and so forth, that you

found there was some wells there either under lease

or otherwise that had been plugged up or cemented
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up, and you, of course, presumed that those wells,

when this cement had been bored through, would

reproduce the gas ? A. Yes, that is correct.

Q. I believe you stated that later on when you

drilled one or more of those wells, you found out

that you either didn't get gas or else it was mixed

with water?

A. Well, we got immense quantities of gas and

we also got immense quantities of salt water, both

at the same time.

Q. But you were not able to use the gas by

reason of the water f

A. Oh, no, no, that is right. [84]

Q. Mr. Moore, did I understand that the com-

panies, Central California Utilities and the two sub-

sidiaries or either one of them, drilled this Irma

No. 1 well, or did they just have it under some kind

of a lease"?

A. No, we drilled the one called the Friend No.

2, after we bored the cement out, took the cement

plug out of the Vaco 712, we moved down from

Friend No. 1 about a mile and a quarter and drilled

an entirely new well, which we called Friend No. 2,

and that also came in with water and gas.

Q. Did you drill any other wells after that?

A. No, that was the only one.

Q. That was the last. At what time would you

place that, in what year would you place that?

A. Well that was the first job we did there, the

second job we did with that $20,000.00. I would say
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that would be along in February or March of 1936,

or approximately that time.

Q. Now, I believe you stated that up until the

time you discontinued the operations under a tem-

porary permit to do so, which would be some time

the latter part of 1937, that you were not able to

find any gas supply other than the supply that was

—other than the supply that you were able to get

on a temporary basis from the California—w^hat is

that company's name, Southern California?

A. Southern California Gas Company. [85]

Q. Is that corre-cf? That is the only supply you

had then available in 1937, in the latter part of

1937?

A. That was the only one that we had definitely

available, yes.

Q. Did have in 1937, any other gas supply,

other than the one you got from the Southern Cali-

fornia Gas Company, that is the agreement you

entered into with them for them to supply you with

gas ? A. No, we had no other source of supply.

Q. No other source of supply. Now, Mr. Moore,

did they have some kind of a flood up there in

Kings County, the Tulare Lake region in 1937 or

1938? When was that?

A. It was my impression it was in 1937, but I

would have to refresh my memory.

Q. It was either in 1937 or 1938?

A. Yes, that is correct.
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Q. But the exhibits in this record would show

that, probably. A. Yes, the record will show.

Q. Prior to the flood and while you were re-

ceiving service from the Southern California Gas

Company, did it develop that your pipe line had

sprung leaks to such an extent that it was not me-

chanically feasible to continue to purchase gas from

the Southern California Gas Company?

A. It did. I believe that our records of the com-

pany [86] will show that we received approximately

24—we delivered approximately 24 per cent of the

gas that went into the line at the meter of the

Southern California Gas Company.

Q. And that condition developed for the first

time during 1937 ?

A. Well, I wouldn't say for the first time, no.

There were leaks in that line in various places.

Q. It became a major problem in 1937?

A. Yes, it became a major problem at that time.

Q. Then the flood comes along. What effect, if

any did that flood have on the pipe line system?

A. Well, the pipe in many instances was laid

on the top of the ground, in other instances it was

laid right around the edge of what we call the

Tulare Lake Basin, which is a tremendous big basin.

These pipe lines were laid practically upon the slope

of the bank that made the basin, either on a dyke

that went across or on the natural bed of it, and

as these w^aters came up there, naturally it washed

it away by water, and in many eases it entirely

exposed the line.
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Q. Well, I believe you stated on direct exami-

nation that you recommended to the company that

they sell all that pipe line?

A. Yes, I couldn't tell you the exact date, but

that was my recommendation at the time. It ^Yas

just prior to when it was sold. [87]

Q. Well, do you recall when it was sold?

A. My impression was that it was either late in

1940, or early in 1941, about in there. I don't know.

Q. In other words, are you definite about that

now, Mr. Moore?

A. No, I camiot be definite. There are so many

dates involved here, frankly, Mr. Attorney, I just

can't keep them all straight in my head. I think

the records would show that, if I might be per-

mitted to

Mr. Maiden: This is very important, your

Honor, so I would like to take the time.

The Court : All right, take whatever you need.

By Mr. Maiden

:

Q. Attached to the stipulation, Mr. Moore, which

the parties have entered into is a general ledger

sheet from the books and accounts of the Capital

Service, Inc., and it shows that on April 30, 1940,

an entry was made showing sale of pipe and credit-

ing the account of the Central California Utilities

Corporation with $832.19. Now, is that your under-

standing of what the sale of that pipe line brought?

A. No, that is—may I look at this ?

Q. Yes. A. That was in 1940.
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Q. Well, the entry is made April 30, 1940, and

there is a little notation there that is sale of pipe,

and then it [88] credits the account of the Central

California Utilities Corporation with $832.19. Now,

was that the entire amount for which you sold that

pipe? A. No.

Q. Do you recall how much the pipe brought?

A. Well, it was either $2,000.00 or $2,500.00, one

or the other, it was a round sum.

Q. Do you know w^hat became of the balance of

the sum you received from the pipe?

A. Well, perhaps I misled you. The purchase

price was not the same as we received, because the

company owed a lot of local taxes, and the deal was

that we would sell the pipe for either $2,000.00 or

$2,500.00, and Mr. Friend was to pay all of the taxes

and send us a receipted tax bill, plus his check, and

that is the end of it, and I think you will probably

find, in some of the other books, where the checks

were recorded.

Q. In other words then, this credit of $832.19 is

the amount left from the sale of the pipe after you

had paid off certain obligations of the Gas Fuel

Service Company?

A. That is correct. I understand that is the net

amount of cash received.

Q. Now^, as to the date when you sold the pipe,

we don't know at this time, but I will pass it for

the moment; w-e know the date on which it was

entered on the books of the [89] Capital Service
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Corporation and credited to the account of the Cen-

tral California Utilities Company. Now, after the

Capital Service Company had sold all of its pipe

lines, and I presume it sold its meters too ?

A. Well just a minute, the Capital Service Com-

pany

Q. I mean the Gas Fuel Company, at the time

it sold the pipe line, it likewise sold the meters, too ?

A. My recollection is this was a different trans-

action. We had a foreman up there that had not

been paid for several months and had a labor claim

against the company, and we gave him, I believe,

the truck and the meters.

Q. Gave him the truck and the meters'?

A. That is my recollection of it, in settlement

of his claim.

Q. About when did that occur?

A. I would say it would be possibly two or three

months after we sold the pipe or just about along

in there.

Q. Now, it is a fact, then, Mr. Moore that sub-

sequent to the sale of the pipe and the giving to

this unpaid workman of the truck and the meters,

the Gas Fuel Service Company had no other physi-

cal property, is that correct?

A. Are you speaking of subsequent or prior to

those events?

Q. I mean subsequent to them?

A. No, it had not. [90]

Q. Now, I will ask vou if it is not a fact that
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at least by December 1, 1939, the Kettleman Lake-

view Oil Company, the other subsidiary had no

property whatsoever? A. Yes, that is correct.

Q. Now then, I believe you stated, Mr. Moore,

on direct examination that the prospects of the Gas

Fuel Service Company were greater in 1939 than

m 1936, and also Kettleman Lakeview Oil Com-

pany, is that correct?

A. Well, I believe I said it was in my opinion,

it was worth more then than it was in 1936, yes.

Q. In other words, it was your opinion that the

value of the investment that Capital Service Inc.,

had in these corporations that we are talking about

was greater than the value in 1936, at the time

Cai^ital Service made the investment?

A. Well, if I said that, that was not what I in-

tended to say, and I don't believe I said it. I said

we were -considering the value of the proposition.

The value of the proposition and the amount of the

money that Capital Service had put into it, in my
opinion, were two entirely separate and distinct

entities.

Q. Well, do you have any idea what the nature

of this law suit is about, Mr. Moore?

A. Very little.

Q. You don't know what the issue is? [91]

A. Well, all that I know of my ovai accord, is

that there is some question about when the certif-

icate, when the value of the certificate
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Mr. Walker: If the Court please, I fail to see

the materiality of a question such as counsel has

raised.

The Court: Let us test the witness about his

knowledge. He has testified quite at length on direct

examination.

Mr. Maiden: About conditions being better in

1939 than in 1936. We only want to find out what

he means.

The Witness: Yes, if you will permit me to.

By Mr. Maiden:

Q. Yes.

A. If I haven't gotten that straight, I want to

get it in. I said in my opinion, I thought the value

of the entire project was as great if not greater, in

1939, than it w^as back in 1936.

Q. Well now, what was the entire project in

1936?

A. Well, the entire project in 1936 was related

only to its selling gas to some, about five or six

customers. By 1939, it had developed that there

were a lot of other oil interests in that were drilling

wells all around that were looking for markets for

their gas, and my thought on that point right tliere

was that at the time still in 1939, I thought we had

greater prospects of interesting some substantial

capital [92] than we had away back in 1936.

Q. In other words

A. Because the demand for gas was continually

increasing. A lot of these smaller municipalities
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had organized their own, I believe they call it utility

districts, I believe that was true with the town of

Visalia and Tulare, and I had, even up to that time,

I had conducted some negotiations with those people,

looking to their financing a line from some of those

gas supplies, up to where they wanted to use it,

just exactly the same as I spoke this morning about

the Fuherton Oil Company, our proposition when

they approached us, was that they not only furnish

us gas, but they also put up the money to build a

line to deliver it with.

Q. Now then, these negotiations that you had

with the Fullerton Oil Company and the Fuel Oil

Company and any other negotiations that you had,

did those negotiations occur in 1939?

A. You have me mixed there in that, because

there was so many of them, frankly, Mr. Attorney,

that it is difficult for me to tie them all in together.

There were a lot of things happening there.

Q. Well, you know I am just trying to pin these

factual points down as clearly as I can because this

is necessary for the Court to be able to render jus-

tice between the parties in this case, that we get the

facts as clearly as we can. [93]

A. I don't believe I could truthfully answer you

that, Mr. Attorney, as to the exact date of it,

whether it was 1939 or 1938.

Q. But you would say that those negotiations

took place by December 31, 1939?

A. Well, would it be permissible to look at the
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date of that letter that I wrote around Julyi I

think that will clarify it.

Q. Yes, sir. You have that here. That is Peti-

tioner's Exhibit No. 25. This is dated August 21,

1941.

A. Well, it was prior to that time. It would be

my impression that the negotiations with the Ful-

lerton Oil Company were in the latter part of 1940.

That is to the best of my knowledge and belief.

Q. Did you have any negotiations with them

prior to 1940? Do you believe they were prior to

1940? A. I believe they were prior to 1940.

Q. Now, what other concerns, such as the smaller

concerns, did you have negotiations with prior to

1940?

A. Well, I think I covered all that we had.

There was the Superior Oil and Fullerton Oil. I

discussed it with Lincoln Petroleum and then later

the Anderson, another one the Ben Dudley, and Mr.

Dudley's property, that is about all, and Nelson and

Mrs. Irvine.

Q. And all of those negotiations broke down?

A. Yes, sir, they all did.

Q. They all broke down, and they all broke

down at least by December 31, 1940. We can put it

that way, trying to get that clear, is that correct?

A. I would say that is correct, yes.

Q. Now, Mr. Moore, I understand that the type

of proposition you were putting up to these oil
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people was, furnish us gas and lend us the money to

put in the pipe line. Is that correct?

A. That is absolutely correct, yes, sir.

Q. Now, as a matter of fact, after you sold your

pipe line if you had bought the gas, unless you had

money enough to put in the gas lines, you could not

have rendered any service under your certificate, or

you could not have transacted any business at all,

is that correct ?

A. Let me see if I understand correctly. If we

had gas and didn't have money to build the line,

then it would be of no value, is that the substance

of it?

Q. Yes, that is right.

A. My answer would be yes.

Q. And the California Utilities Corporation did

not have the money, is that right?

A. No, they didn't have it.

Q. Did you approach the Capital Service, Inc.,

to see if they would put up more money ? [95]

A. Well, I don't know as you understand my
position in the matter. I was the president of these

three companies you are talking about, and I had

nothing to do with Capital Service in any way,

shape nor manner.

Q. Except the Capital Service Company was the

biggest stockholder that those corporations had, is

that right? A. That is correct, sir.

Q. And I presume that in view of that relation

you must have had an acquaintance with at least

some of the officers in Capital Service, Inc.?
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A. Oh, yes, surely, I knew all the officers.

Q. But you never personally asked the Capital

Service Inc. prior to 1940 to put up any more

money ?

A. I never asked Capital Service at any time

to put up any money over the original deal.

Mr. Walker: At the time these negotiations

started, I don't •believe the Capital Service Com-

pany was in existence in 1935, was it? I think the

record will show that it was organized in 1936.

The Witness: About 1936. Our original nego-

tiations were about 1935.

By Mr. Maiden

:

Q. I was talking about the years 1937 to 1940.

A. I was more or less familiar with some of the

affairs of the Capital Service. For instance, their

president had [96] talked to me about improving

service, and I knew something about the money they

had put into this Gas Service, but as far as having

any official connection with Capital Service, I had

none whatever.

Q. You mean you had none with Capital?

A. That is right.

Q. And you went to various concerns for capi-

tal? A. That is correct.

Q. And you couldn't get that?

A. That is correct.

Q. Neither capital nor gas supply?

A. That is correct.

Q. And you did that prior to December 31, 1940?
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A. Yes.

Q. When would you say that you first began

trying to get more capital, back as early as 1937?

A. No, I don't think so, because the negotiations

that were had with Mrs. Irvine, they were prac-

tically right in our own territory and we didn't need

to have money over a thousand dollars or so, to

hitch on the wells.

Q. I believe you testified on direct examination,

those wells were all water w^ells, too?

A. That is right.

Q. So you couldn't get any gas from them at

all? A. That is right. [97]

Q. Now, Mr. Moore, G. Brashears & Company,

is that a pretty big operating company in Southern

California, if you know?

A. Well, I would have no knowledge of my own,

of any affairs of G. Brashears & Company.

Q. I thought I understood you to say that

through your connections with that company you

were able to arrange for the taking over of the

Inland Company's properties, and bu}dng these two

subsidiaries ?

A. Yes, that is correct. That w^ould be only

$20,000.00 involved. That would not take a very

big financial organization to supply $20,000.00.

Q. I understood then, that the $20,000.00 was

put in by Capital Service, Inc., or by G. Brashears

& Company. A. G. Brashears & Company first.

Q. If that had been—or had proven satisfactory,
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G. Brashears & Company were to sell the shares to

the public, but they did not offer those?

A. No, because the $20,000.00 didn't warrant it.

Q. In other words, they were not willing to

undertake to sell these shares to the public after the

$20,000.00 expenditure had turned out to be a loss,

is that correct?

A. Well, you know that would be expressing Mr.

Brashears' opinion and I wouldn't want to do that.

Q. All you know is that they did not attempt

to sell [98] any of those shares to the public?

A. That is correct.

Q. Is it 3^our opinion that the stock had any

value—by the w^ay, you were a stockholder in the

Central Corporation I believe you said?

A. Yes.

Q. Has it been your purpose here as a witness

on this stand to tell the Court that that stock had

value up until 1942?

A. That is rather an embarrassing question. I

believe now that I have testified to the effect that

the entire proposition had as much value in 1939

as it had in 1936. Now v/ith reference to the stock,

I don't know whether I ever considered it from the

stock angle, because there wasn't any stock out-

standing except what we exchanged for the Inland.

I was speaking of the proposition as a proposition.

Q. Now, how can you reconcile your statement

with the facts w^hich you have shown in this matter,

and state that the proposition was just as good or
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better in 1939, than it was in 1936, considering all

of these conditions which you have testified to after

1936, including the sale of this pipe line and that

if it had gas service available it had no pipe, when

it had this well which was producing an adequate

supply of gas and there was an ample demand for

gas and less competition in 1936 [99]

Mr. Walker: If the Court please, counsel is try-

ing to summarize all of the witness' answers to

date. If he wants to ask a question relating to one

thing, I have no objection to him repeating what the

witness said on direct, but I object to him including

everything that the witness has testified to.

Mr. Maiden: If the Court please, this is cross-

examination.

The Court: This is cross-examination.

Mr. Maiden: And I think there is no doubt

about what I am leading up to.

By Mr. Maiden

:

Q. It is admitted through your testimony in this

case that Gas Fuel Service Company, after you took

it over and commenced to distribute gas to custom-

ers and did continue to distribute gas to customers

up until you lost your only supply some time in

1937, when the Southern California Gas Company
cut you off because of failure to pay your gas bill.

Now, then, compare those conditions with the cir-

cumstances that existed in 1939. Even if you did

have any pipe in 1939, as of the end of 1939, it was

full of holes and leaks, and you couldn't economi-
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cally operate the line, and considering also the fact

that the Kettleman Lakeview Oil Company had ab-

solutely no more leases on property at all as of

December 31, 1939, how can you reconcile your

statement that conditions were better [100] in 1939

than in 1936?

A. Well, you are putting something there that

—

that I didn't say. I didn't say the conditions were

better. I said I considered the value of the certif-

icate and the proposition as valuable in 1939 as it

was in 1936. Now, speaking of this, and again there

is a factor in that sort of situation, everybody knew

it, it was a gambling speculation in 1936, and it

was still a gambling speculation in 1939, and if we

could have cleared up, of course Brashears and Bra-

shears & Company and Capital Service, we owned

250,000 shares of promotional stock, and when we

went to these other people then, the only major

difficulty we had was very frankly, we were not will-

ing to give up enough of our stock to particularly

interest them in coming into it.

Now, by 1939, we had become pretty certain that

our glasses perhaps were a little bit rosy, or that

circumstances had proven that the deal was not as

good as we thought it was going to be, but in 1939

even, there still was a market, there were plenty of

people in the territory, and I felt that as far as

the value of our equity in it, we still could have

interested the people.

Q. That was in 1937? A. Yes.
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Q. Do you mean to tell the Court that in 1936,

before entering into that enterprise, that the com-

pany had all that [101] pipe line, nearly 31 miles

and that it had no leaks in if?

A. Oh, no, no. I never made any such statement

as that.

Q. But 3^ou felt in 1936, that the pipe line was

perfect, is that correct?

A. No, that is not correct at all. I never said

any sucli thing. You can walk right along coming

over from the Friend Anderson Well over there for

about four and a half miles, lying right on top of

the ground and you could walk right along and

smell the gas coming right out of that, and we

patched it there time and time again.

Q. Now, Mr. Moore, you were a stockholder in

California Utilities. Was it your opinion that your

stock had any actual value after 1940"? [102]

A. Yes, I thought it had value.

Q. Did you think it had substantial value?

A. Yes, I thought it had substantial value.

Q. After 1940?

A. After 1940, that is right.

Q. Did you think it had substantial value in

1941 ? A. Yes.

Q. Did you think it had substantial value on

January 1, 1942?

A. I thought it had substantial value to some-

where along in March or April, I believe I testi-

fied before, in 1942, when I found out. I had then
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made a trip up through the valley. I talked with

different people up through there, and I found out

that the question of gas supply had very materially

changed. There wasn't any gas then.

Q. But you now, as I understand, according to

your testimony, you first became aware of the fact

that there would be no gas supply for Gas Fuel

Service Company in 1942, or did you become con-

vinced of that prior to 1942 ?

A. No, it was in March or April that I started

to check the general situation, and I found, in my
opinion, at that time, that it was impossible to get

gas.

Q. Well now, what conditions existed in 1942

as opposed to March of 1942, that made you believe

that you had possibilities of gas supply in 1941,

whereas you didn't have in March of [103] 1942?

A. Well by March of 1942, I convinced myself,

or thought that I did—that none of the larger com-

panies were going to be willing to deal with us at all.

Q. Well hadn't all of the larger companies

turned you down by the end of 1940 ?

A. Well, they had turned it down on the basis

that we put the proposition up to them, yes.

Q. AYell, what made you suspect that they would

later become interested in your proposition ?

A. Well, I felt that if it was still continued to

be impossible for them to sell their gas, that they

would still be interested in talking with us.

Q. Well now, suppose you could have got some-

one to furnish you gas A. All right.
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Q. will you please tell the Court where you

expected, by the end of 1940 to get the money suf-

ficient to put down pipes and equipment necessary

to render the service and go in business ?

A. That is at the end of 1940?

Q. At the end of 1940.

A. Well, I am a bit puzzled on that one, because

I can't recall the dates of all these negotiations that

I had. Frankly I can't specify any particular one

at that time because [104] those dates are not all

fresh in my mind.

Q. Now, Mr. Moore, I will ask you if 3^ou can

identify your signature on this letter. Is that your

signature ?

A. Yes, that is my signature.

Q. Now, I will ask you if this letter, which you

just identified, of December 2, 1940, w^asn't in reply

to a letter to you dated November 22, 1940, by the

Internal Revenue Agent in charge at Los Angeles,

California ?

A. Yes, I recall that letter.

Q. And in answer to this letter of November 22,

1940, from the Internal Revenue Agent?

A. Yes.

Mr. Maiden: I would like to offer a letter dated

November 22, 1940, from the Internal Revenue

Agent in charge, addressed to Mr. R. W. Moore, the

witness now on the stand, as Respondent's Ex-

hibit I.

The Court: And Respondent's reply thereto?
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Mr. Maiden : I want to oi¥er in evidence likewise

the reply of Mr. Moore, the witness now on the

stand, to the letter from the Internal Revenue

Agent, dated December 2, 1940, as Respondent's

Exhibit J.

Mr. Walker: I have no objection to the letters,

your Honor. I would like to ask the witness ques-

tions about it, either now or later when Respond-

ent's counsel has finished cross-examining. [105]

Mr. Maiden: Yes.

The Court : Very well. The letter from the Rev-

enue Agent and the witness' reply thereto will be

received in evidence as Respondent's Exhibits I

and J.

(The documents above referred to w^ere re-

ceived in evidence and marked Respondent's

Exhibits I and T.)

RESPONDENT'S EXHIBIT I

November 22, 1940.

Refer to: IT:F:Se

LPE
Mr. R. W. Moore,

503 Security Building,

510 South Spring Street,

Los Angeles, California.

Sir:

Reference is made to the corjooration return for

the year 1939, filed by the Central California Utili-
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ties Corporation; information available indicates

that you are president of this corporation.

Certain stockholders have claimed that the stock

of this company became worthless in 1939. It is

requested that you furnish information covering any

event which in your opinion rendered the stock

worthless. It is noted that the balance sheet of

December 31, 1939 shows stock in subsidiaries,

$1,124,507.49. It is requested that the names of sub-

sidiaries be furnished, with addresses and status in

1939, i.e., whether active or inactive corporations.

Please furnish also any information you may
have as to merger in 1936 whereby stock in Inland

Public Service was exchanged for stock of Central

California Utilities Corporation.

Please furnish this information for the attention

of IT:F:Se-LPE.

Respectfully,

/s/ GEORGE D. MARTIN,
Internal Revenue Agent in

Charge.

LPE :gb

Admitted May 5, 1948, T.C.U.S.
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RESPONDENT'S EXHIBIT J

[Letterhead]

Timm Aircraft Corporation

December 2, 1940

Att: IT:F:Se

LPE
Internal Revenue Agent in Charge

Los Angeles Division

Internal Revenue Service

12th Floor, U. S. Post Office and Courthouse

Los Angeles, California

Dear Sir:

Answering your letter of November 22, 1940.

The stock in subsidiaries, $1,124,507.49, reported

by the Central California LTtilities Corporation as

at December 31, 1939 represented the book value of

the Gas Fuel Service Corporation and the Kettle-

man-Lakeview Oil and Gas Company, botli of which

were wholly owned subsidiaries of the Central Cali-

fornia Utilities Corporation.

The Central California Utilities Corporation is

a holding corporation for the Gas Fuel Service Cor-

poration and the Kettleman-Lakeview Oil and Gas

Company and has no assets other than the stock of

these two corporations. The Gas Fuel Service Cor-

poration was granted a franchise for the distribu-

tion of natural gas in certain portions of Kings and

Fresno Counties, California, and at one time had

approximately thirty-eight miles of pipe line laid
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in the vicinity of Tulare Lake serving several

ranchers with natural gas.

The flood conditions which existed in the Tulare

Lake Basin during 1938 flooded a major portion of

the territory served by the Gas Fuel Service Com-
pany and resulted in discontinuance of this gas

service.

During the early part of 1939 the company sold

its pipe line which had by them become unfit for the

transmission of gas, and today it has no assets of

any nature other than the questionable value of its

certificate of pul)lic necessity under which it was

permitted to sell gas.

The value give on its Balance Sheet for rights

and franchise has a value only as its operations are

resumed, such value being commensurate with what-

ever profit this corporation might be able to earn

from its operations, all of which now are suspended.

The Kettleman-Lakeview Oil and Gas Company
was organized to serve as an operating company

for the production of natural gas for sale to the

Gas Fuel Service Company. At one time it held

leases on a large number of acres of potential gas

producing land at Dudley Ridge and vicinity in

Kings County, California, and attempted to drill

gas wells thereon. These wells were not productive

and the leases were surrendered with a result that

the Kettleman-Lakeview Oil and Gas Company has

no assets of any nature.
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The Address of the Central California Utilities

Corporation, the Gas Fuel Service Company and

the Kettleman-Lakeview Oil and Gas Company is

room 503 Security Building, 510 South Spring

Street, Los Angeles, California, and they were all

three inactive corporations in 1939.

It would be my personal opinion as the principal

officer of the three above corporations that their

stock became practically worthless in the early i:)art

of 1939.

With reference to the merger in 1936 of the In-

land Public Service Corporation with the Central

California Utilities Corporation, please be advised

that one share of the common capital stock of the

Central California Utilities Corporation was ex-

changed for three shares of the stock of the Inland

Public Service Corporation with respect to all such

stock held by the general public, with respect to

certain promotion stock held by the originators of

the Inland Public Service Corporation, the method

of exchange was on a definite basis under which

they received a substantially lesser number of

shares than were given to the general public.

I trust the above is the information desired l)y

you and if not, I will be glad to go into further

detail upon request by you.

Very truly yours,

/s/ R. W. MOORE.

Admitted May 5, 1948, T.C.U.S.
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The Court: You will have the right to examine

the witness.

Mr. Maiden: He has redirect, yes, I understand

that, your Honor.

By Mr. Maiden:

Q. Now, Mr. Moore, in your letter to Mr. Ben

Dudley, which is dated August 21, 1941

The Court : Is that an exhibit ?

Mr. Maiden: That is Petitioner's Exhibit No.

29. Thank you, your Honor.

The Court: All right.

By Mr. Maiden

:

Q. was with respect to having Mr. Ben

Dudley, I believe, as you testified, find a purchaser,

or either purchase himself some property. Now,

I just wondered what property you meant?

A. Well, as I read this, it says, "If you or your

associates develop any interest in the franchise"

—

that [106] would appear to be quite clear. Wouldn't

it be the franchise we are talking about. I mean,

I used the word "franchise." It should be "cer-

tificate of convenience and necessity." It should

be certificate'? A. Yes.

Q. Now, were you under the impression that you

could sell the certificate of necessity that you had to

some other corporation?

A. No, no. I figured we would have to sell him

the stock of the company in order to do that.

Q. I see. But this availed you nothing, I be-

lieve? Did you ever hear from jMr. Dudley

about it?
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A. Nothing except once or twice he telephoned

me about it and I assume I am not permitted to

testify as to what he said at that time.

Q. That is right. Now, I believe you have testi-

fied that you never, at any time exercised the fran-

chise which you had obtained from Fresno County,

by operating any pipe line or operating at all*?

A. You are still referring to the certificate of

—

Q. This I am referring to is the County fran-

chise.

A. Oh, the County franchise. No, we did not.

Q. You never did?

A. No, we never laid any line from Fresno.

Q. I guess it is your testimony that after you

sold [107] this pipe line that the Gas Fuel Com-

pany did have in Kings Coimty—that you never

thereafter laid any pipe line ?

A. That is correct.

Mr. Maiden: I believe that is all, if the Court

please.

Mr. Walker: May I have just a few moments, if

the Court please?

First I would like to discuss the Respondent's

Exhibits I and J, which have just been introduced.

The Court: Well, discuss them, what do you

mean ?

Mr. Walker: Well, I would like to ask the wit-

ness further questions about them.

The Court: You want to interrogate the witness

concerning them?
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Mr. Walker: Yes.

The Court : That is all right.

Redirect Examination

By Mr. Walker:

Q. Did you understand from this inquiry you

received from the Revenue Agent, Mr. Moore, what

stockholders of Central California Utilities might

have claimed that their stock had become worth-

less in 1939?

A. No, I have no knowledge of that.

Q. Did you know whether the stock of Capital

Service in that project was some of the stock which

was under consideration? [108]

A. No, I had no knowledge of what the indi-

viduals, the individual stockholders were that the

agent referred to.

Q. Well, did you know what stockholders or

how many stockholders of Central California Utili-

ties there were, roughly speaking, in general terms'?

A. Why, I w^ould say there was possibly around

a hundred, something like that.

Q. And they were the individuals, I believe, you

testified on previous direct examination, that had

received shares in Central California Utilities in

exchange for their shares of Inland?

A. Yes.

Q. Did you have any reason to l)elieve when you

answered this letter of December 2, 1940, that the

certificate of public convenience and necessity
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under which it was permitted to sell gas wasn't in

effect or was not in effect?

A. No, I felt very definitely it was in effect.

Q. I note you state in the letter that the only

asset that the company had was this certificate

which was of questionable value, and T ask you

why you made that statement.

A. I think it was of questionable value until

such time as you could prove it, just the same as

an oil well is of questionable value until you bring

it in.

Q. Now, you stated also that the value on the

balance sheets for the rights and franchises had a

value only as operations [109] were resumed. Were

there thoughts in 1940 of resuming operations'?

A. Oh, definitely so.

Q. Were there am^ of a specific nature at that

time with reference to

Mr. Maiden: Now, if your Honor please, I am
going to object to this entire line of redirect ex-

amination upon the ground that I want the Court

to look at these two documents, and these two docu-

ments speak absolutely and unequivocally for them-

selves. There is absolutely nothing ambiguous

about them, and I don't think it is proper to have

this witness now, in view of the statements made

in that letter to try to put some other explanation

upon the subject matter treated in those letters.

Mr. Walker: If the Court please, I understand

exactly why counsel wants the letter in. It is cer-
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tainly obviously material. I have no objection to

it on that ground. The letter states matters that

the witness has stated to an individual in the Rev-

enue Agent's office. I think we have an interest

to know why he made his statements.

The Court: Don't you think the letter speaks

for itself?

Mr. Walker: Well, the letter makes statements

which I would like to have explained, and in the

surrounding circumstances, that is all. [110]

Mr. Maiden: Well, if your Honor please, for

example, I might state that the revenue agent wrote

Mr. Moore telling him that certain stockholders of

the Central California Utilities Corporation were

claiming under the 1939 returns that their stock

became worthless in that year and wrote Mr. Moore

for information as to the financial condition of the

Central Utilities Company in that year, otherwise,

whether in his opinion, their claim had a basis,

in fact, and he replies and reviews the financial

condition of the Central California Utilities Cor-

poration, and he states that the only assets that it

had in 1939 was the certificate of public necessity

which was of questionable value, belonging to the

Gas Fuel Service Company that had no other as-

sets, nor did the other subsidiary have any assets.

Then he makes the statement, "It would be my per-

sonal opinion, as the principal officer of the three

above corporations, that their stock became prac-

tically worthless in the early part of 1939."
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Mr. Walker: Well now, it is right there your

Honor. I would like to ask him what he meant

by "practically worthless." I have no quarrel with

the letter itself, at all.

The Court: The objection will be overruled. I

will hear the witness. Naturally, from an evi-

denciary standpoint, the expression of a witness in

writing back at this crucial time would carry more

weight, than the evidence of a witness at a hearing

where he is advised specifically and knows what

issues counsel seeks to elicit from him in the build-

ing up of the case.

Avoid leading questions, and you may ask him

the question that you suggest.

By Mr. Walker

:

Q. Can you state to the Court, Mr. Moore, what

you meant when you stated that in your opinion

the stock was practically worthless in the early

part of 1939?

A. Yes, I would be glad to. I think perhaps I

am a bit confused. I try not to be, but I considered

the thing from two angles: One, the value of the

franchise, the other the actual saleable value of the

stock that these people had. When I said to you

and the others that I considered the proposition

as valuable in 1942 as it w^as in 1936, I had in mind

that there would have to be a reorganization and

that there would have to be a general revamping of

the structure, but that the franchise, as a franchise,

was extremely valuable. That was my honest opin-
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ion, and when I spoke there about the stock be-

coming worthless, I didn't figure that the stock-

holders or Mr. Brashears and myself were going to

be permitted to retain all the equity that we had in

that company unless it was revamped and addi-

tional money was provided

The Court: Mr. Witness, will you please con-

fine yourself to the question propounded.

The Witness : All right. [112]

Mr. Maiden: I am going to move, your Honor,

that I think that whole answer is so unresponsive

that it should be stricken. Let him give another

statement.

The Court: The motion will be granted and the

answer stricken.

Now, the witness should confine himself to the

question propounded without going outside to make

explanations.

The Witness : I am sorry that I did.

By Mr. Walker

:

Q. Will you merely state in your own language,

then, what you meant when you said that in your

opinion the stock of the Central California Utili-

ties Company had become practically worthless in

the early part of 1939?

A. I had in mind that the stock was practically

worthless unless something could be done in the

future with that company to put it back on its

feet.

Mr. Walker: I have no further questions.

Mr. Maiden: I am willing to rest on the cor-

respondence. I have no further questions to ask.
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Mr. Walker: I have no further questions on

that one letter, your Honor. I have just one or

two raore questions.

The Court: Proceed.

By Mr. Walker:

Q. Could you state, once more, the status of

the pipe [113] line in Kings County in 1936, when

you people went into the project ?

A. Well, part of the line was laid on top of the

ground, part was laid around the bed of Tulare

Lake, and a portion along the road that led up to

Stratford.

Q. Did you feel that that pipe line was sufficient

to enable the company to operate profitably?

A. Well, you mean the length of the pipe line

sufficient or the size of it?

Q. The size in 1936 when you went iuto the

project.

A. No, I thought they would have to have some

additional line.

Q. For how long a period did you have honest

hopes of getting gas production back into operation

in Kings County?

A. Well, my impression of the date would be

in *41.

Q. You continued to have hopes of getting it

into operation until 1941?

A. Yes, in Kings County.

Q. You have stated in connection with this letter
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you wrote to the revenue agent that the stock was

practically worthless. Can j^ou state what you

thought its value was in 1936"?

A. You mean at the start?

Q. That is right.

Mr. Maiden: Your Honor, I object to that. I

don't [114] think that is competent. We are deal-

ing here with the determination. They are claim-

ing that it was worthless in 1942. If it was worth-

less in any prior years, then they haven't got any

prior case.

Mr. Walker: I am trying to point out the feel-

ing behind the word "practically."

The Court: Has this witness qualified as an

expert on valuations of stock? He has attempted

to give the physical properties back of the stock,

and isn't a determination as to what that stock is

worth a matter for the Court?

Mr. Maiden: It is, your Honor, in my view,

solely within the province of the Court.

The Court: The witness is, as I recall, not

qualified on the stock.

' Mr. Walker: Then I would object to that letter

he wrote, wherein he expressed that opinion, that

hi his opinion it was practically worthless, and have

the letter that he wrote to the revenue agent com-

petent to state the facts only that he otherwise

stated in that letter. In other words, if the Court

olease, the witness is obviously familiar with this

)r()ject there. He has been president of the com-
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pany since the Inland Company was reorganized

in 1936, and he is being asked by an Internal Rev-

enue Agent what his opinion was, and he stated

that opinion in this letter that is now in evidence.

The Court: He stated in the letter that it was

practically [115] worthless. You interrogated this

witness as to what he meant by the expression,

"practically worthless." Of course, that is not a

definite term and is subject to some explanation.

Now, you would have the right, within the rules

of evidence to have this witness' interpretation of

what he means by "practically worthless," but I

don't understand that that qualifies him as an ex-

pert witness in stock valuation.

Mr. Walker: No, no, we are not purporting to

put him up as an expert on that particular thing.

The Court: You have had the privilege of in-

terrogating this witness on the matter you are com-

plaining about in this letter.

Mr. Maiden: If the Court please, I think what

Mr. Walker had in mind was that the letter in

effect, expresses an oi)inion of this witness, based

upon his knowledge of the assets held by the cor-

poration as of that time.

The Court: Yes.

Mr. Maiden: I think that is—of course, it is

quite obvious that this letter could serve Respond-

ent more than one purpose. I don't like to say out

publicly for what purpose; it is not necessary, but

it could serve more than just one purpose. Now,



Commissioner of Internal Revenue 223

(Testimony of Ralph W. Moore.)

of course, this letter was written Mr. Moore by the

Bureau of Internal Revenue posing- a very vital

question, and asking him to furnish them reliable

evidence upon which to treat claims of worthless-

ness of this stock in 1939. [116] Of course, Mr.

Moore knew that when he wrote that letter, and I

think upon the basis of the physical condition of

the company, that he states there, and then gives

his opinion, I think that is something quite apart

from trying to qualify a man and qualifying a man
as an expert. I think your Honor is absolutely

correct on that. I think that the letter is com-

petent, as I say, in more ways than one.

Mr. Walker: Well, if the Court please, we are

not trying any case but this particular one right

now. We are interested, as I said, to elicit the facts

concerning this project and what this witness knows

about it. That is my only purpose.

The Court: AVell, counsel for the petitioner had

the opportunity of interrogating this witness as to

what he meant by the exjiression, ^'practically

worthless." You still have that right, if you have

not pursued it to the full extent you desire to, but

as I see it, to now ask this witness on redirect ex-

amination strictly a question that requires expert

knowledge without the witness qualifying along that

line would be incompetent.

By Mr. Walker:

Q. Mr. Moore, could you further explain your

term, "practically worthless," by reference or by
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using it in connection with your opinion of vahie

at any other time?

Mr. Maiden: Now, if the Court please, I think

it is [117] objectionable to ask this witness anything

other than what he meant by the use of the words,

"practically worthless," in that letter.

Mr. Walker: That is what I am trying to do.

The Court : Direct your question along that line.

It is competent and proper for you to elicit that

from the witness, as to what he meant by the ex-

pression, "practically worthless."

By Mr. Walker:

Q. Well, Mr. Moore, you have used this term,

'^practically w^orthless." Is it true that

The Court : Ask him what did he mean hy that.

Mr. Walker: Well, I have asked him that once,

and he hasn't seem to rise to the bait.

The Court: Then you shouldn't suggest answers

to the questions or ask leading questions. I beg your

pardon for interrupting, Imt I knew^ that was com-

ing. I could see from the attitude of counsel for

the Respondent. He was just ready to raise the

objection. He could explain the matter.

By Mr. Walker:

Q. Would you state to the Coui't once more, what

you mean by, "practically worthless"?

A. My use of that word was based upon the asset

values shown in the balance sheet and on the books.

The stock as a stock certificate was practically

worthless at that time, because [118] I didn't think
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anybody would buy it with that balance sheet in

front of them, and that is what I tried to get across,

that I had two different opinions. One was the

value of the stock is one thing-, the value of the

franchise as the equity or the intangible asset that

was there was what I tried

Mr. Maiden: Now, your Honor, that last part

of his answer is not responsive and I ask that it be

stricken.

The Court: Wouldn't that add to the value of

the stock?

The Witness : I am a bit confused.

The Court: You have made a segregation there

of values.

Read the question again, Mr. Reporter. Let's

try and get this straightened out.

(The question was read.)

Mr. Walker: I think I can point out where I

think this divergence comes.

Where you deviated, Mr. Moore, was where you

stated what would be the value of the stock—would

be what a person would see on the balance sheet

and where you split off to what you thought this

franchise was worth. So I will merely ask you,

when you said, ''practically worthless," you meant

by that what a man could see in a balance sheet of

tangible assets'? [119]

The Witness: Assets and liabilities of the cor-

X^orations, yes.
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Mr. Walker: That is all. No further questions.

The Court: Anything further?

Recross-Examination

By Mr. Maiden:

Q. You, of course, Mr. Moore, had no intention

of misleading the Government in your letter in

answer to their inquiry?

A. Oh, absolutely none. I never have.

Q. You meant to tell the Government in that

letter that in your opinion, a claim that the stock

was worthless in 1939 and could be charged off as

a loss was well based in fact?

A. I perhaps didn't understand the letter clearly.

I didn't consider the question of charging it off was
—^was that in the letter?

Q. Yes, that is in the letter, to tell that the stock-

holders are claiming that certain of these taxpayers

—the stockholders were claiming that it was worth-

less in 1939.

A. And that they proposed to charge it off in

1939?

The Court: Look at the letter, Mr. Witness, and

satisfy yourself about that.

The Witness: Well, I fail to see anything in

the letter that says anything about charging it off.

By Mr. Maiden:

Q. Well, it simply says that certain stockholders

have claimed that the stock of this company became

worthless in 1939. It is requested that you furnish
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information covering- any event which, in your opin-

ion, rendered the stock worthless.

A. Yes. Well, perhaps that was what they had

in mind, but I didn't

Q. It wasn't your intention in answer to this

letter to mislead the Government? I mean, you

really meant when you put in this letter that the

stock was actually worthless?

Mr. Walker: I object to that.

Mr. Maiden: I mean practically worthless?

The Court: The objection?

Mr. Walker: I object to him trying to rephrase

what the witness said. Let the letter speak for

itself insofar as what he said there.

The Court: Well, counsel has changed his lan-

guage from

Mr. Maiden: ''Actually," to ''practically,"

which was a slip of the tongue.

The Court : And you mean practically ?

Mr. Maiden: Yes, sir. Practically. I thought

I changed it.

The Court: Read the question, Mr. Reporter,

with [121] the word, "practically," in instead of,

*' actually."

(The question was read.)

The Court: Now, there is no objection to that

question ?

Mr. Walker: No objection.

The Court : Very well, you may answer.
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The Witness: Well, my answer would be—

I

thought I answered once—based on the balance

sheet of the corporation, considering its assets and

its liabilities. I considered the stock practically

worthless, yes.

By Mr. Maiden

:

Q. Did you understand what the Government

was asking you this information for?

A. No, frankly, I did not.

Q. You didn't understand that at that time?

A. No, I didn't understand that somebody was

going to write the stock off.

Q. You didn't understand that?

A. No, I didn't understand that.

The Court: Anything further from this wit-

ness?

Mr. Maiden : Nothing further if the Court please.

The Court: Anything further?

Mr. Walker: Nothing further.

The Court: You may stand aside, Mr. Witness.

(Witness excused.) [122]

The Court: Call your next.

Mr. Maiden : Your Honor, could we have a little

recess ?

The Court: We will suspend for five minutes.

(Short recess taken.)

The Court: Are you ready to resume, gentlemen?

Mr. Maiden: Yes.

Mr. Walker: Yes.

The Court: Call your next.

Mr. Walker : Mr. Woodard.
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Whereupon,

GEORGE C. WOODARD
called as a witness for and on behalf of the Peti-

tioner, havino' been first duly sworn, was examined

and testified as follows:

The Clerk: State your name, please.

The Witness : George C. Woodard.

By Mr. Walker:

Q. Mr. Woodard, what is your present employ-

ment ?

A. Vice-president and director of Ryan Aero-

nautical Company of San Diego.

Q. How long have you been so employed"?

A. Since the first of January, 1942.

Q. What were you doing prior to that time*?

A. I was treasurer and director of G. Brashears

& Company. [123]

Q. Were you connected with any other corpora-

tions at that time, prior to the time you left for

San Diego*?

A. As a representative of G. Brashears & Com-

pany I was officer and director in several other

corporations, in which they were interested.

Q. Were you ever a director or connected with

Capital Service*?

A. Yes, I w^as treasurer and a director of Cap-

ital Service from its incorporation until the date

I left Brashears.

Q. Were you ever an officer or director of Cen-

tral California Utilities?
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A. I think I was a treasurer and director of

Central California Utilities.

Q. As an officer of Capital Service, Inc., did you

have occasion to be familiar with its negotiations

of a business nature?

A. I was connected with every operation in

which they engaged.

Q. Do you recall whether Capital Service ever

loaned any money to Central California Utilities 1

A. Yes, they did make them a loan.

Q. Do you recall when and how much'?

Mr. Maiden: Your Honor, that is all set out in

the stipulation. [124]

Mr. Walker : I am just getting before the Court

the connection between this witness and the oper-

ations here.

The Court: Very well. It isn't necessary, how-

ever, to interrogate the witness on matters in the

stipulation unless you want to lay a foundation for

something else.

Mr. Walker : Well, I want to bring in his knowl-

edge of the proposition. May I have the stipulation,

please ?

By Mr. Walker

:

Q. I show you, Mr. Woodard, what has been

stipulated as Joint Exhibit 8-H, being a copy from

the general ledger page of the books of Capital

Service, and ask you if you recognize that f

A. Yes, I do.

Q. In whose handwriting are those entries made?
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A. With the exception of two notations, it is all

in mine—with the exception of three items it is all

in my handwriting.

Q. What are those three items ?

A. The last item, ''charge off to P & L," and two

notations above that: "Settlement of Shell Oil,"

with a question mark after it and, "sale of pipe,"

on the following entry.

Q. Except for those three entries, all the others

are in your handwriting?

A. Yes, sir. That is correct.

Q. The document shows that on September 16,

1936, a [125] $20,000.00 item was entered identi-

fied as a loan on notes. Are you familiar with that

entry and what it represented "? A. Yes.

Q. What?
A. Capital Service lent Central California Utili-

ties $20,000.00.

Q. Do you know the purpose of that loan?

A. The purpose of the loan was to enable Cen-

tral California and its subsidiaries to pay off some

of the obligations of its predecessor, and, roughly,

as I recall it, about a third of it was for that pur-

pose and the balance was to make improvements in

their facilities.

Q. Did you know anything of the nature of the

business of Central California Utilities, when this

money was advanced ?

A. Yes. The deal was discussed among the direc-

tors of Brashears & Company and all the directors
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of Brashears and of Capital Service were acquainted

with the business of Central and its subsidiaries.

Q. Did you feel that you were in possession of

sufficient information regarding the Central Cali-

fornia Utilities' project to justify you in passing

upon the wisdom of that advance?

A. Yes, I did.

Q. Did you feel it was a sound move "? [126]

Mr. Maiden: I object to that as being leading.

I hate to make this kind of objection, your Honor,

but his questions put the answers in the witness'

mouth.

Mr. Walker: Well, I will rephrase the question.

By Mr. Walker

:

Q. Upon what basis was the loan made? The

stipulation shows in the exhibit that it was a loan

on a note. Can you state anything further with

reference to the terms upon which the advance was

made?

A. The advance was made for the purpose of

putting the project in such a shape as would enable

it later to be publicly financed.

Q. Did you feel that you could have obtained

repayment of that note at any time ? A. No.

Q. Did you have that opinion when you ad-

vanced the money ?

A. No, I could—we could only have obtained re-

pajTiient if we were successful in carrying it

through to the end which we had in view at the

start.
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Q. And what was that end?

A. To further develop the properties and en-

gage in public financing.

Q. Did you know what the physical assets of

Central California Utilities were? [127]

A. In general, yes.

Q. Did you feel that they were sufficient to back

up a loan of this kind ?

A. No, they were very insignificant.

Q. Do you know any other terms upon which

that advance was made? In other words, what was

the position of Capital Service to be with refer-

ence to the creditor?

A. I don't understand the question.

Q. Well, did Capital Service own any stock in

Central California Utilities ?

A. Yes. They received escrow stock which rep-

resented, roughly, the relation of 250,000 to some 312

of common stock, and with the 250,000—Mr. Moore

as a co-venture with Capital Service got 25 per cent

of the 250,000.

Q. Was that arranged prior to the time of the

loan? A. Yes, concurrently with the loan.

Q. Concurrently with the loan? A. Yes.

Q. Do you know whether the $20,000.00 which

was advanced in 1936 was spent for the purpose you

stated it was obtained for ?

A. Approximately so, yes.

Q. Could you state again the purposes for which

it was obtained?
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A. To pay off the remaining obligations of its

predecessor [128] and for improvement of the ex-

isting facilities.

Q. Did you expect the operations of Central Cali-

fornia Utilities as they existed in 1936 to be such as

would make it possible for the loan to be repaid*?

Mr. Maiden: If your Honor please, I object to

that as leading. I am sorry.

The Court: The objection is sustained. The

question is propounded in an improper way.

By Mr. Walker:

Q. Did you know the extent of the operations

of the Central California Utilities when you ad-

vanced the money? A. Yes, we did.

Q. What was the extent of those operations?

The Court: That is better.

The Witness: Very minor.

By Mr. Walker:

Q. Can you elaborate on that? What do you

mean by, ''very minor"?

A. Well, they had only a small distributing sys-

tem with some 10 to 12 consumers, and it would

have been impossible for a system of that size to

make enough money to even pay interest on the

loan.

Q. Do you know whether the money that was ex-

pended to extend the lines and recondition the wells

was effective for bringing in additional wells? [129]

Mr. Maiden: Your Honor, I am going to object

to that again.
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The Court: That calls for a yes or no answer.

It would not justify the witness to go ahead.

Mr. Maiden: It calls for a yes or no answer.

The Court: It would not justify the witness to

go beyond yes or no. The objection is overruled,

you understand, so far as the question is concerned.

Mr. Walker: I will phrase a different question

anyway, if the Court please.

By Mr. Walker:

Q. Do you know the results of the expenditure of

the money? Just answer yes or no.

A. Yes.

Q. What results were obtained?

A. Very temporary improvement and ultimately

negligible results.

Q. What do you mean by "temporary improve-

ment"?

A. Well, they brought in a few wells that pro-

duced for a short time.

Q. What happened to those wells'?

A. They eventually either became water wells,

or for some other hazard, through some other haz-

ard became inoperative, non-producing.

Q. Did Capital Service put forth any additional

money [130] besides this $20,000.00?

A. Subsequent to the expenditure of the $20,-

000.00 Capital Service continued to advance money

in small amounts to twelve, fourteen, fifteen thou-

sand dollars additional.

Q. What were those additional advances for?
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A. Part of it was to try and bring in and drill

another well; part of it was to defray expenses of

the corporation of various kinds at various times.

Q. You have stated that the physical assets of

the corporation when the money was advanced

were practically negligible. What happened to those

assets, to your knowledge ^.

A. The wells became non-producing. The leases

were eventually abandoned because the company

couldn't continue to pay the monthly minimum roy-

alties.

Q. What about the pipe line?

A. The pipe line, due to the flood, became in such

shape that it was necessary to either repair it or

remove it, and it was removed; sold and removed.

Q. Did Central California Utilities ever ap-

proach Capital Service for additional funds'?

A. Yes, several times.

Q. Do you recall when that w^as?

A. I would say several times each year dur-

ing the entire period.

Q. After 1937 were any such funds advanced t

A. If any were advanced after '37, it was very

minor amounts, to my recollection.

Q. Why were no further funds advanced?

A. Capital Service didn't have the funds.

Q. Didn't have any money at all?

A. It had some money. It had other enterprises

in which it had this money tied up.

Q. What other enterprises were those ?
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A. Timm Aircraft Company, and the other en-

terprise started out as Full-Ton Truck Company

and ended up as a baking company.

Q. You say those other projects took money of

Capital Service"?

A. Yes, that is correct.

Q. Why were those other projects favored over

Central California Utilities ?

A. I would have to refresh my memory. As I

recall it, the investment was made in all three of

them. The original investment, which took most of

Capital Service money was made in the same year,

and there wasn't a whole lot more money advanced

to any of them after 1937.

Q. What was your opinion, with reference to

the next step to be taken by Central California

Utilities in its project *?

A. To obtain additional finances. [132]

Q. It needed more money"? A. Yes.

Q. What did it expect to do with that additional

amount of money"?

A. Arrange for a gas supply by either drilling

wells or buying gas, extending the distributing

lines.

Q. Was that not the same job that it had to do

in 1936? A. Exactly.

Q. Did Capital Service expect to put additional

money into Central California Utilities'? I mean

after 1937. A. Yes, if they could get it.

Q. How long did they have those expectations''
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A. They still expected it when I left at the end

of 1941.

Q. Capital Service, then, at the end of 1941 ex-

pected to put its own money into this project of

Central California Utilities'?

A. If they could get the money, yes.

Q. If they could get it. Was there any other

way in which Capital Service expected to utilize

its position with Central Utilities other than put-

ting up its own money '^

A. Yes. It considered— it negotiated several

times, trying to sell the project to other people.

Q. Upon what terms did it try to make such

sales? [133]

A. Basically upon any terms upon which it could

recover its entire advance.

Q. Do you know of any such negotiations that

were made? A. Offhand, I can recall two.

Q. What were they ?

A. One with Mr. Elder and other—another gen-

tleman, and one with Mr. Dechter.

Q. Do you recall when the Elder negotiations

took place? A. Oh, '37, '38.

Q. Do you recall when the Dechter negotiations

took place ? A. Oh, '40 or '41.

Q. I would like to show you a copy of Petition-

er's Exhibit No. 28. Who was Mr. Dechter?

A. He was an attorney who had a large number

of clients who were in the oil business or allied to

the oil business.
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Q. Now, where was he located ?

A. The Subway Terminal Building.

Q. Do you know where he is now?

A. He died some two or three years ago.

Q. How long had you known him?

A. As of 1941 about eight years.

Q. Had you talked to him or had you spoken to

him at all about the Central California Utilities

project? [134] A. Yes, several times.

Q. You say that in 1940 or 1941, you had a dis-

cussion with him about it? A. Yes, we did.

Q. What was the essence of that discussion?

A. That he had a client who he thought would

be interested in the venture and asked me all the

details and the status of the project, so that he

could present it to him.

Q. What did you do about it then?

A. I asked Mr. Moore to get all the facts to-

gether and draw up a letter and send it to Mr.

Dechter.

Q. Do you know if Mr. Moore ever wrote such

a letter? A. Yes, he showed it to me.

Q. I show you Petitioner's Exhibit No. 28 and

ask you if that is the letter?

A. Well, without reading it in detail, I couldn't

swear it is exactly the same, but apparently that

is the letter.

Q. Do you remember receiving a copy of it your-

self?
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A. No, I don't recall that. That was Mr. Moore's

practice.

Q. Did you ever contact Mr. Dechter after

March of 1941'? A. Yes, I did.

Q. Did you speak to him further about the Cen-

tral California Utilities Project *? [135]

A. Yes, I did.

Q. What was the nature of those discussions?

A. He asked for a little more information at one

time, and later he told me that his client had de-

cided he was not interested.

Q. Mr. Woodard, do you recall any correspond-

ence being received by the Central California Utili-

ties Corporation from the Railroad Commission ?

A. Yes, we received several communications

from them.

Mr. Maiden: In order to save time, if the Court

please, I will stipulate that the documents Mr.

Walker has in his hands are true copies written

by the Railroad-Public Utilities Commission to the

Central California Utilities Corporation. I believe

they are all to those.

Mr. Walker: They are all addressed that way,

and there are some replies which are in there, too.

Mr. Maiden : There are some replies, and I agree

that they may go in evidence.

Mr. Walker : May we have these introduced into

evidence as Petitioner's successive exhibits for each

letter ? Is that the best way to do that ?



Commissioner of Internal Revenue 241

(Testimony of George C. Woodard.)

Mr. Maiden: That is all right, or they can all

go in as one exhibit.

Mr. Walker : Well, I think we have separate cop-

ies there. It would be easier to keep them as sepa-

rate exhibits. [136]

Mr. Maiden : All right.

The Court: Very well. They will be received in

evidence as Exhibits Nos. 30 to 37, inclusive.

(The documents above referred to were re-

ceived in evidence and marked Petitioner's

Exliibits Nos. 30 to 37, inclusive.)

PETITIONER'S EXHIBIT NO. 30

(Copy)

Los Angeles, Calif.,

October 11, 1937.

File: 60-2

Central California Utilities Corporation,

508 Security Bldg.

Los Angeles, Calif.

Attention : Mr. W. Martin Lathrop,

Vice-President.

Dear Sirs:

Under date of July 21st we received a letter from

you stating that you had entered into an agreement

with the Southern California Gas Company for

a temporary supplj^ of gas due to the difficulties

you were having with your wells.
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At the time this matter was discussed with Mr.

Crenshaw, you were requested to submit a com-

plete report as to the outage and as to when you

expected to have the wells back on the line again.

In view of the fact that we are now entering into

the winter season, and it may be necessary to cur-

tail gas supplies for firm gas users, we would be

pleased to have you submit a detailed report advis-

ing us as to the status of the supply of gas in your

territory.

Trusting we may have this at your convenience,

we are,

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By
,

Representative for Southern

California.

Admitted: May 5, 1948 T.C.U.S.
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PETITIONER'S EXHIBIT NO. 31

(Copy)

Los Angeles, Calif.,

November 1, 1937.

File: 60-2

I Central California Utilities Corporation,

' 508 Security Bldg.,

Los Angeles, Calif.

Attention: Mr. W. Martin Lathrop,

Vice-President.

Dear Sirs:

Under date of October 11th we wrote you re-

questing that you submit a complete report of the

outage which occurred in your system some time

ago due to your wells caving in.

Since the contract with the Southern California

Gas Company under which you are now operating

is only temporary, we would request that this re-

port be submitted to us immediately, advising us

when the wells will be in operation and gas service

be resumed, thereby cancelling the present contract.

Trusting this matter will be given your prompt

attention, we are,

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By
,

Representative for Southern

California.

Admitted May 5, 1948, T.C.U.S.
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PETITIONER'S EXHIBIT No. 32

October 15, 1941

Application No. 21581

Central California Utilities Corporation

508 Security Building,

Los Angeles, California

Attention: Mr. R. W. Moore, President

Gentlemen

:

Under date of March 25tli you wrote us in reply

to our letter of March 18th as to the possible re-

sumption of gas service by the Gas Fuel Service

Company in the vicinity of Hanford and Stratford,

California.

In your letter you stated that at that time you

were negotiating with certain interests looking for-

ward to the possible resumption of service by the

Gas Fuel Service Company. You further stated

that these negotiations were progressing as rapidly

as possible and that you expected within a short

time to be able to submit some definite information

relative to the resumption of gas service by this

company.

Since we have not heard from you to date, we

would be pleased to have you advise us of the pres-

ent status of this matter.
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Trusting this will be given your prompt attention,

we are,

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By WILLIAM H. GORMAN,
Director, Southern District.

Admitted May 5, 1948, T.C.U.S.

PETITIONER'S EXHIBIT No. 33

(Copy)

Los Angeles,

December 2, 1941

Application No. 21581

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention: Mr. R. W. Moore, President

Gentlemen

:

Under date of October 15th we wrote you re-

questing that you advise us as to the status of the

Gas Fuel Service Company in the vicinity of Han-

ford and Stratford, California, relative to the possi-

bility of resumption of gas service in that area.

Up to the i^resent time we have not received a

reply and would be pleased to have you advise us as
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soon as possible as to your future plans regarding

this Company.

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By WILLIAM H. GORMAN,
Director, Southern District.

CEC:HCB

Admitted May 5, 1948, T.C.U.S.

PETITIONER'S EXHIBIT No. 34

(Copy)

Los Angeles,

February 3, 1942.

Application No. 21581

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention : Mr. R. W. Moore, President

Dear Sirs:

Under dates of October 15th and December 2d,

1941, respectively, we wrote you requesting that you

advise us as to the status of the Gas Fuel Service

Company, which formerly operated the gas distribu-

tion system in the vicinity of Hanford and Strat-

ford, California, with reference to the possibility

of the resumption of gas service in that area.

I
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On March 25, 1941, you advised us that there

might be a possibility of the Gas Fuel Service Com-
pany resuming service and as soon as negotiations

had been completed you would notify us further re-

garding the matter. Up to the present time we have

heard nothing further from you and would be

pleased to have you advise us as soon as possible as

to your future plans regarding this company.

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By WILLIAM H. GORMAN,
Director, Southern District.

CEC :HCB

Admitted May 5, 1948, T.C.U.S.

PETITIONER'S EXHIBIT No. 35

(Copy)

Los Angeles,

March 16, 1942.

Application 21581

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention : Mr. R. W. Moore, President

Dear Sirs:

Under date of October 15, 1941, we wrote you
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requesting that you advise us as to the status of the

Gas Fuel Service Company, with reference to re-

sumption of service by that Company in the vicin-

ity of Hanford and Stratford, California.

Up to the present time we have not received a

reply and would be pleased to have you advise us

regarding this matter as promptly as possible.

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By WILLIAM H. GORMAN,
Director, Southern District.

Admitted May 5, 1948, T.C.U.S.

PETITIONER'S EXHIBIT No. 36

(Copy)

Los Angeles,

May 22, 1942.

Application 21581

Central California Utilities Corporation

508 Security Building

Los Angeles, California

Attention : Mr. R. W. Moore, President

Gentlemen

:

We have written you a number of times subse-

quent to October 15, 1941, requesting that you ad-

vise us as to the status of the Gas Fuel Service
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Company, with reference to resumption of service

by that Company in the vicinity of Hanford and

Stratford, California. Up to the present time we
have not received a reply.

Please give this matter your prompt attention and

advise us immediately.

Yours very truly,

RAILROAD COMMISSION OF THE STATE
OF CALIFORNIA,

By WILLIAM H. GORMAN,
Director, Southern District.

Admitted May 5, 1948, T.C.U.S.

PETITIONER'S EXHIBIT No. 37

(Copy)

June 9, 1942.

Railroad Commission

State of California

708 State Building

Los Angeles, Calif.

Attention : Mr. William H. Gorman

Gentlemen

:

Re: Application 21581

Replying to your recent letter requesting status

of Gas Fuel Service Company with reference to

resumption of service in the vicinity of Hanford
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and Stratford, California, we wish to advise that

the Gas Fuel Service Company is no longer oper-

ating, having been inactive for the past three years.

Very truly yours,

GAS FUEL SERVICE
COMPANY,

F. E. DENT.
FED :BB

Admitted May 5, 1948, T.C.U.S.

By Mr. Walker

:

Q. Mr. Woodard, do you recall having received

telephone calls from the Railroad Commission ?

A. No, I don't.

Q. Did you ever speak to anyone on the tele-

phone in the Railroad Commission?

A. Not that I remember.

Q. You stated that Capital Service had no money

to put into the California Utilities project after

1937. What was your thought with reference to

the effect on the project of not supplying any addi-

tional money?

Mr. Maiden: Your Honor, I don't think his

thought is competent evidence.

i
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The Court: Are you objecting'?

Mr. Maiden: I am objecting, if the Court please.

The Court: Objection sustained.

By Mr. Walker:

Q. Would you have been willing to advance any

more money if you had it to advance ? [137]

Mr. Maiden: Now, your Honor, I object to that

too.

The Court: Objection sustained to the form of

the question.

By Mr. Walker:

Q. Mr. Woodard, in making representations to

Mr. Dechter with reference to disposing of the proj-

ect, what did you say to him as to your thought of

why the project was a good one ?

Mr. Maiden: Just a moment, Mr. Woodard. I

am going to object to that upon the ground it would

be a self-serving declaration just as clear as it could

be, and certain other statements made by this wit-

ness in that connection would just be self-serving

declarations, and it calls for conclusions of the wit-

ness, too.

The Court: The objection is sustained. It is up
to the Court to get the facts and not have the wit-

ness, who is not an expert, express an opinion.

By Mr. Walker:

Q. Do you know, Mr. Woodard what the physi-

cal assets of the company were in 1937 "?

A. As I recall it, they were about the same
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The Court : Just a moment. That calls for a yes

or no answer. Do you know?

The Witness: Yes.

The Court : May I suggest to you, Mr. Witness,

if you [138] will try to pay attention to the question

propounded and direct your answer to that ques

tion, it might assist us in getting along a little better.

The Witness: O.K.

The Court: Now read the question again, Mr.

Reporter.

(The question was read.)

The Witness : Approximately yes.

By Mr. Walker:

Q. What were they?

A. Certain leases, pipe line.

Q. Do you know what the assets were in 1938?

A. I haven't quite finished on the '37.

Q. Oh, I am sorry.

A. And the certificate of necessity.

Q. AVhen you say, "certificate of necessity," you

mean this certificate by the Railroad Commission?

A. Yes.

Q. Referred to as a certificate of public con-

venience and necessity? A. That is right.

Q. How did Capital Service stand to gain by

putting its money into this project?

Mr. Maiden: Your Honor, I object to that upon

the ground it calls for a conclusion of the witness

upon questions [139] solely within the province of

this Court to determine from the facts of the case.

I

4
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Mr. Walker : If the Court please, the witness has

already stated that Capital Service expected to put

its own money into this project in addition.

The Court: I will overrule that objection and

let the witness answer.

The Witness: May I hear the question"?

The Court : If it does develop purely into a mat-

ter of opinion, it would not have any weight as evi-

dence and would be given no consideration in the

determination of this case for the reason that the

facts are to be determined by the Court, and that

an expression of a witness who is not an expert

would be invading the province of the Court. You

may answxr.

The Witness: May I hear the question again,

please ?

(The question was read.)

The Witness: The question isn't clear to me.

By Mr. Walker:

Q. In 1937 you have stated that Capital Service

had supplied some $14,000.00 on top of the $20,000.00

it had already advanced. You have also stated that

Capital Service was willing to put in additional

money if it had it after 1937. My question w^as,

how did Capital Service expect to gain from the

advance of additional moneys? [140]

A. Through making the stock that it o^^Tled in

Central Cal. have value.

Q. How did it propose to do that ?
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A. By building up the small distributing system

and then through further enlarging it by means of

public financing.

Q. What expectations did Capital Service have

of doing that after the pipe line had been sold?

Mr. Maiden: If the Court please, I object to

that now. That is calling for a conclusion of this

witness upon a very crucial point of this case to be

decided solely upon the facts.

Mr. Walker: If the Court please, I think the

Court is entitled to know what the plans of these

people were.

Mr. Maiden: Well now, I think the facts don't

show that.

The Court: The question is not confined to the

plans. You are asking him what they expected to

reap or gain by these proceedings. That could only

be an expression of opinion.

Mr. Walker: Well, I will confine my question

then to what their plans were.

The Court : That would be all right. There would

be no objections to a question of that kind.

Mr. Walker: All right. [141]

By Mr. Walker:

Q. What plans did Capital Service have after

1937 with reference to the Central California Utili-

ties project?

A. During a period after the flood it was im-

possible to—it was recognized as impossible to do

anything until after the flood had been drained off.
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The directors then thought that when that occurred,

that if additional money could be raised, we were

in ai^proximately the same position as we were when

we started.

Q. Then its plans after the flood had been

drained—can you explain what they were? What
did you have to do?

A. We would have to obtain additional money

for the pipe lines and additional production of gas,

Q. How long did you have those plans'?

A. Constantly during the entire period.

Q. When did you abandon those plans ?

A. They were still existent when I left the com-

pany.

Q. Did you have any plans that looked to the

accomplishment of those results, other than through

the expenditure of your own money?

A. No, not to the accomplishment of the plan.

We considered the sale of the project as a whole to

get our money back and to get out of it.

The Court: Has counsel finished?

Mr. Walker : No, I would like to ask the witness

one [142] more question.

By Mr. Walker:

Q. After the pipe lines had been destroyed or

washed out and sold did that affect your plans for

developing the project?

A. Not to any great extent.

Q. Why?



256 Capital Service, Inc., etc., vs.

(Testimony of George C. Woodard.)

A. Because we still had the franchise and the

gas was still in the district.

Q. What is the significance of that?

A. It only took some money to set up another

pilot line as a sample to portray the picture whereby

additional money could be obtained from the public.

Mr. Walker : No further questions.

Cross-Examination

By Mr. Maiden:

Q. Mr. Woodard, as treasurer and director of

the Capital Service Corporation, Petitioner in this

case, what were your duties?

A. I handled all of their bookkeeping trans-

actions, financial transactions, and watched after

the activities in which their projects were engaged.

Q. Well, yours was an indoor job, isn't that

right, in the offices of these corporations?

A. No, sir, not entirely. [143]

Q. Were you in charge of production in any of

these corporations? A. At the bakery, yes.

Q. Well, I am not talking about the bakery. I

am talking about the Capital Service, Inc. and the

Central California Utilities, and the Gas Fuel Oil

Company.

A. I was not in charge of that, no.

Q. Well now, just what duties did you perform

for those three corporations up until the time you

left? A. Central California?

Q. That is right.
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A. Only in an advisory capacity as to their

operations in the office of G. Brashears & Company,

where the books and records of Central Cal. were

kept.

Q. Now, isn't it a fact that you spent practically

all of your time in the offices of G. Brashears &
Company? A. No, sir.

Q. Well, you were bookkeeper weren't you?

A. Well, you might call me that.

Q. Well, where did you keep books'?

A. Are you speaking of the books of the Capi-

tal Service Company? Q. That is right.

A. I kept them in the offi-ce of the G. Brashears

& Company, yes. [144]

Q. Well, did you keep G. Brashears & Com-

pany's books? A. No, sir.

Q. Did you have anything to do with keeping

their books?

A. Yes, I was in charge of the entire cage and

accounting department of G. Brashears.

Q. In addition to that you were in charge of

the books of Capital Service? A. Yes, sir.

Q. In addition to that you were in charge of

the books of Central California Utilities?

A. No, sir.

Q. You were not? Now, did you ever go into

the field in Fresno and Kings Counties and go over

these gas Imes? A. Once.

Q. When was that ?

A. I couldn't recall the exact date. 1936 or '37.
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Q. Did you go out there with someone?

A. Mr. Brashears.

Q. What was the purpose of that? Was it to

look over the equipment they had in connection

with Mr. Brashears becoming interested in this

venture 1

A. No, that was after we w^ere in it.

Q. That was after what?

A. After we had entered the project. [145]

Q. After you had entered the project?

A. Yes.

Q. Prior to entering the project you never had

been out there? A. No.

Q. Had Mr. Brashears ever been out there to

your knowledge prior to the acquisition?

A. He told me he was.

Q. Well now, Mr. AVoodard, isn't it a fact that

in 1939 the Gas Fuel Service Company had 31 miles

of pipe gas line and meters?

A. Mr. Moore so mformed me.

Q. But you don't know of your own fact.

A. I don't know^ w^hether they had one mile or

15 or 30. I never counted it.

Q. And today is the first time you heard about

how much they had, is that right? A. No.

Q. Well then, I am going to ask you, what of

your own knowledge— not what you heard Mr.

Moore testify to today—what, of your ow^n knowl-

edge, physical assets did the Gas Fuel Company
have in 1936 at the time G. Brashears & Company
became interested in this proposition?
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A. A very small distribution setup, some ten to

twelve consumers, one producing well, a lease and

a certificate of [146] public necessity and con-

venience.

Q. Now, you didn't know how much pijje line

they had? A. I don't recall that I knew, no.

Q. You didn't know anything about the condi-

tions of the pipe line either?

A. Only that I was told it wasn't in very good

shape.

Q. When were you told that?

A. At the time we were talking about entering

the deal.

Q. Well, didn't someone suggest that you all

go out there and look over and see just how bad

a shape it v/as in?

A. No one suggested that I go.

Q. Well, didn't it occur to you that probably you

ought to make an investigation to see w^hat it was

you were buying?

A. Two directors of Brashears & Company had

already gone over the ground.

Q. Well, so far as being a director was con-

cerned, were you just really a dummy director?

A. You might ask Mr. Brashears.

Q. Did 3^ou own any stock in G. Brashears &
Company? A. Yes, I did.

Q. How much?

A. I think it was 10 shares of preferred and

50 shares of common.
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Q. Do you know how many shares of stock they

had outstanding? [147]

A. Oh, roughly, from memory, I would say 1500

shares of eight per cent preferred; 700 shares of

seven per cent and about 2100 shares of common.

Q. Did Mr. Brashears—was he a majority stock-

holder? A. No, he was not.

Q. Who was the majority stockholder?

A. Dr. Haigh was the largest stockholder, but

he was not a majority stockholder.

Q, Did Mr. Brashears have a good sized holding

of stock in the Brashears Company ?

A. You mean in proportion to the total ?

Q. Yes. What percentage would you say he had.

Mr. Walker: May I ask counsel what the pur-

pose of these questions is.

Mr. Maiden: Well, I am just trying to find out

whether or not he was just a dummy director on

these corporations, or whether or not he really

served any function other than just being a yes

man and drawing up the minutes.

Mr. Walker: Well, Mr. Brashears is in the court

room.

Mr. Maiden: Well, I am talking to Mr. Wood-

ard.

Mr. Walker : AYell, ask him

Mr. Maiden: I am doing the examination, Mr.

Walker.

The Witness: May I hear your question again?

Mr. Maiden: I will rephrase the question.
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By Mr. Maiden

:

Q. I just simply asked you if you know. If

you don't you can say so. Do you know approxi-

mately what percentage of stock Mr. Brashears held

in G. Brashears & Company?

A. Roughly, 10, possibly 12.

Q. Per cent? A. Yes.

Q. Did any of the other members of his family

own any stock in that?

A. At one time his mother owned some, I think,

50 shares of preferred, which at her death he ac-

quired.

Q. Now, in Capital Services, Inc., that is the

Petitioner in this case, did you own any stock in

1936 in that corporation? A. No, sir.

Q. You didn't own any stock in that Central

California Utilities? A. No, sir.

Q. Yet, I believe you stated you were treasurer

and director of each of those three corporations;

G. Brashears & Company, Capital Services and Cen-

tral California Utilities?

A. I stated that I was a representative of G.

Brashears & Company.

Q. Now, is it a fact that you kept the minutes

of the [149] board of directors? A. No, sir.

Q. You did not? A. No, sir.

Q. Now, Mr. Woodard, what did you know about

investments from the standpoint of an underwriter

of an investment banker in properties such as we

have involved here in 1936?
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A. Well, one of my principal functions at Bra-

shears & Company was to investigate each project

in which they decided to invest money, loan money,

or underwrite the securities.

Q. Now, what personal knowledge did you have

—I say personal knowledge, now, Mr. Woodard, of

the type of industry that this Petitioner was in up

in Kings County, in 1936, and in 1937 and in 1938?

A. You said the Petitioner?

Q. That is right, the Capital Service, Inc. You

say you were a director of it?

A. Yes, sir. They were not engaged in any

enterprise in Fresno County or in Kings County.

They are a creditor and a stockholder of a corpora-

tion who was.

Q. I am asking you what knowledge you have

of the physical facts and circumstances existing

with respect to the business of the Gas Fuel Oil

Company in Kings County in 1936, 1937, 1938, 1939

or 1940? p50]
A. I only saw the property once, went over the

territory; saw them once.

Q. That was back in 1936?

A. I can't recall the exact date; I think it was

a little later than that, '37.

Q. In 1936 at the time your company became

interested and at the time this petitioner became

interested in this project, you did know that they

had physical assets of pipe line already laid out

and customers?



Commissioner of Internal Revenue 263

(Testimony of George C. Woodard.)

A. I was so informed by Mr. Moore and two di-

rectors of Brashears & Company.

Q. But you had no knowledge of that?

A. No, sir.

Q. You knew that the Kettleman-Lakeview Oil

Company had some oil wells and leases in 1936,

didn't you?

A. By the same means which I knew they had

the other assets.

Q. You had no personal knowledge of that?

A. No, sir.

Q. You knew, didn't you, that there was an

ample market for gas in Kings and Fresno Coun-

ties in 1936 at the time these companies became

interested in this project, didn't you?

A. I believed that there was.

Q. Upon what belief was that based?

A. The population, number of farms, and the

fact that [151] electricity was much more costly

than gas for pumping purposes.

Q. Now, did you make a personal investigation

of that, or did you get that from somebody else

telling you about it?

A. I made no investigation.

Q. Well then, where did you learn those facts?

A. I obtained the gas and electric rates from

Ralph Moore. I had been through Fresno and Kings

Counties and was somewhat familiar with the faiin-

ing activities in those areas.

Q. So that you really have no personal knowl-

edge about the market and the demand for gas and
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the availability of gas in 1936, 1937, 1938, 1939 or

1940 or any other time? Isn't that right?

A. May I hear that question again?

Mr. Maiden: Would you repeat the question,

please ?

(The question was read.)

Mr. Maiden : I am speaking about your personal

knowledge now.

The Witness: No, had no personal absolute

knowledge.

By Mr. Maiden

:

Q. Now, I believe you stated that Capital Serv-

ice, Inc., didn't have any money after 1937. Is

that right? A. Yes, sir.

Q. And that that was the reason why they didn't

advance more money to this corporation thereafter,

is that right? [152]

A. I believe I so testified.

Q. Now, isn't it a fact that the Capital Service,

Inc., made other investments in other businesses

after it had made investments in the California

Central Utilities Corporation ?

A. My recollection of the three investments they

made were made almost simultaneously in the same

year.

Q. What were those three investments outside

of—we can leave one of these out.

A. The Full-Ton Trucks and the Timm Aircraft

Company.
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Q. The Full-Ton Truck and the Timm Aircraft

Company? A. That is right.

Q. Now, you state positively that they are the

only three investments that Capital Service Com-

pany made in 1936 on through 1942 ?

A. No, they made minor investments subsequent

to that as an outgrowth of the Full-Ton Truck

Company.

Q. Well, now, just what do you mean by "minor

investments'"? State the nature of the investments.

A. They made advances to the bakery as a re-

sult of having

Q. They made advances to who?

A. To the bakery, which was an outgrowth of

the Full-Ton Truck deal.

Q. Now, when did they make the advancements

to the bakery? [153]

A. I couldn't recall from memory. I think it

was through '37, '38, and '39.

Q. When did this corporation, the Petitioner

become interested in this bakery?

A. '37 or '38 I would say. I am not positive on

the exact date.

Q. To what extent and how did they become

interested in this bakery?

A. I couldn't recall the exact amount.

Q. Well, w^as it in a minor role or a major role?

A. It was a moderate amount compared to t]i(^

total net worth of Capital Service.

Q. When was A & B Bakery incorporated?
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A. About 1939. I think it was A & W.

Q. Well, is A & W one of the—is it the sub-

sidiary corporation involved in the consolidated re-

turns in this case*? I believe the name of this one

is A & W.
Mr. Walker : If the Court please, I think maybe

I could help counsel a little bit here and speak to

him off the record again.

Mr. Maiden: No, I would just rather go right

ahead and develop it.

Mr. Walker: All right.

The Witness: Not having seen the consolidated

returns, I wouldn't be able to answer. [154]

By Mr. Maiden:

Q. Well, I can show it to you in a hurry. Now,

you had an A & B—A & W Bakery, is that right?

A. Yes, sir, it is. It is right.

Q. It is the A & W Bakery?

A. Yes, sir.

Q. That is in the consolidated return?

A. It says, "A & W."
Q. Now then, they had another bakery, named,

''A&B"? A. Not to my knowledge.

Q. That is the only bakery they had ?

A. That is the only one I knew anything about.

Q. Well, did you know everything that was go-

ing on in respect to the business of the Capital

Service, Incorporated, while you were acting as the

treasurer and director? A. Yes, sir.

Q. But you didn't know anything about their

activities prior to that time?
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A. Prior to Avhat time?

Q. Prior to the time you became a director and

treasurer, 1936, wasn't it?

A. Capital Service, that was at the inception of

the company in 1936.

Q. Now, we have got the bakery, and you say

that the bakery was incorporated in 1939, is that

right? [155]

A. That is my recollection. I might not be ex-

actly accurate on that date.

Q. Well, would it be before 1939, if you were

not accurate, or after 1939 ?

A. I wouldn't be able to answer that question.

Q. You wouldn't be able to answer that?

A. The records will show.

Q. Did you ever hear of a Mr. E. B. Chris-

topher? A. I don't recall.

Q. Do you know whether or not Capital Service

ever had any investment in connection \^'ith E. B.

Christopher ?

A. It sounds—I believe that was a pilot who

we made a loan to, if I am correct on the name.

Q. Well now, the Timm Aircraft Corporation,

when was that incorporated ? A. About 1935.

Q. About 1935. Did the Capital Service, Inc.,

become an investor in that corporation after its

incorporation in 1935?

A. Approximately that time, '36. I forget the

exact date.

Q. Well, could it have been 1937 or 1938?
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A. No, it wasn't that late.

Q. Well, what about the Full-Ton Truck Com-

pany?

A. That was one of the original investments

of Capital [156] Service.

Q. One of the original investments of Capital

Service. Well now, when was that venture under-

taken? A. Approximately 1936.

Q. Approximately in 1936? A. Yes, sir.

Q. Now, how long did the Capital Investment

Company continue its investment in the Timm Air-

craft Corporation ?

A. I don't know when they sold it. They still

owned the stock in the Timm Aircraft when I ter-

minated.

Q. Was that stock greater at the time you ter-

minated your employment than at the initial invest-

ment ?

A. I don't understand the word, "greater."

Q. All right. Isn't it a fact that Capital Service,

Inc., increased its investment in the Timm Aircraft

Corporation from the time it first invested in that

company up until the time you left in 1942?

A. I don't recall that they did.

Q. What about the Full-Ton Truck Company?

What became of that? A. It went bankrupt.

Q. It went bankrupt? A. Yes, sir.

Q. Do 3'ou know about when it went bankrupt?

A. Within two years of the time I started. [157]

Q. Then it became bankrupt about 1937, some-

where around there? A. Approximately.
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Q. How miich money did Capital Service Cor-

poration invest in the A & W Bakery Company
when it was organized?

A. I couldn't answer that from memory.

Q. Well, do you have any approximate idea?

A. No, I can't recall. It was very complicated.

Q. Well, do you know whether or not it ever

increased its holdings in A & W Baking Company
from the beginning imtil the time you left there?

A. There were never but 20 shares of stock issued

in the A & W up until the time I left ; 20 shares of

$1.00 par.

Q. All right. Who owned the 20 shares?

A. Capital Service.

Q. They owned the shares from its organization

on up to the time you left? A. Yes, sir.

Q. What amount of money did those 20 shares

represent? A. $20.00 I believe.

Q. $20.00 per share?

A. No, a dollar per share.

Q. Is that all the money that the Capital Service

Inc. ever put into that A & W Baking Company,

just $20.00? A. As stock. [158]

Q. I mean $200.00. A. As stock, yes.

Q. Did they make any loans to that company?

A. Yes, they made several loans to that com-

pany.

Q. In substantial amounts?

A. No, not substantial. I don't recall the exact

amounts.
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Mr. Walker : If the Court please, I have sat and

waited and watched this development. I would like

to object on the ground of the immateriality of

these questions regarding the subsidiary activities

of Capital-Service.

Mr. Maiden: Xo, it is not immaterial.

If the Court please, the Petitioner is trying to

leave the impression with the Court that the only

reason why it didn't furnish more money to this

Gas Fuel Service Company, or the California Utili-

ties Company was because that they didn't have the

money.

The Court: Is that question in the record?

Mr. Maiden: That question is in the record

brought out by this witness on his direct examina-

tion.

Isn't that right, Mr. Walker?

Mr. Walker: That is right.

The Court: Very well. It is proper to proceed.

I had forgotten.

Mr. Walker: So had I. [159]

Mr. Maiden : Do we have a question pending:, Mr.

Reporter ?

(The record was read.)

By Mr. Maiden

:

Q. All right, can you give this Court any ap-

proximation in the aggregate of the amount in-

vested by this Petitioner in the A & W Baking

Company after it was organized—whatever date
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that was, the record is going to show it—up until

the time you left there in 1942.

A. I would say ten to twelve thousand dollars.

Q. Over that same period of time they made

additional investments in the Timm Aircraft Cor-

poration, isn't that right *?

A. I don't recall that they made additional in-

vestments in the Timm Aircraft.

Q. Now, did they make any investments in 1942

while you were in there ; any other ventures ?

A. I was not with them in '42.

Q. When did you leave them?

A. January—December 31, 1941.

Q. December 31, 1941. So you don't know any-

thing on earth about what happened with this

Capital Service, Incorporated, or any of these sub-

sidiaries after that time, is that right?

A. I had no place in the picture after I termi-

nated my employment. [160]

The Court: Anything further from this witness.

Mr. Maiden : Just one second, if the Court please.

By Mr. Maiden:

Q. By the way, there is just this one thing: I

believe you said something about this Petitioner

—

not this Petitioner, but rather the Gas Fuel Oil

Company settling a lawsuit with the Shell Oil Com-

pany or settling some kind of litigation, a claim?

A. I haven't mentioned anything about it.

Q. Well, is that a fact or not?

A. Yes, they did.
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Q. I will ask you whether or not the proceeds

from that settlement were not applied to the books

of the Capital Service, Inc., as a credit against the

indebtedness of Central California Utilities Cor-

poration? A. Yes, it was.

Mr. Maiden: I believe that is all, if the Court

please.

Mr. Walker: Just a very few questions, if the

Court please, and I think we will be through with

this witness.

The Court: All right.

Redirect Examination

By Mr. Walker:

Q. When you left the G. Brashears & Company
for the Ryan [161] Company, why did you leave,

Mr. Woodard?

A. There were very many reasons. The prin-p

cipal one was that I felt that the type of business

Brashears & Company w^as engaged in was extinct

for some time to come because of the war scare.

Q. I call your attention to the sale of the pipe

line. Could you state why that line w^as sold?

A. Mr. Friend advised us

Mr. Maiden: If your Honor, please, I object to

that. It is hearsay and I object to it. I don't think

this witness knows anything about it anyhow.

The Court: Do you know to your own knowl-

edge ?

The Witness: I know why we decided to sell it,

yes, sir.
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Mr. Maiden: He can tell why they decided to

sell it, if he knows, but I want him to keep out of

it any statement of any person who is not here in

the case.

By Mr. Walker:

Q. Just tell the Court why you decided to sell it.

A. Because we were informed that the ranchers

in some cases were stealing the pipe, and in other

cases, they were damaging it and it was necessary

to either put it under ground or if w^e wanted to get

anything out of the pipe, to sell it then.

Q. You have been asked many questions about

what your [162] personal knowledge was of this

project. You stated that you were on the grounds

once. Can you state in your experience with the

Ryan Company how much action you take without

actual personal knowledge'?

A. 95 per cent of the things that I do are without

absolute personal knowledge.

Q. Do you rely to any extent—or what informa-

tion do you rely on, if you have that lack of personal

knowledge ?

A. The people who are assigned certain responsi-

bilities and authority who pass the information on

to me on which to base a decision.

Q. Was that the way in which you made the de-

cisions with reference to Central California Utili-

ties? A. Yes.

Q. Could you state, did Capital Service have an

ample supply of money in 1937 and following years ?
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A. It did not.

Q. You have stated on cross-examination with

reference to activities with the Full-Ton Truck and

the Timm Aircraft—where did such money come

from?

A. Any money put in by Capital Service after

1937 was borrowed by them from G. Brashears &
Company.

Q. Then it was not the money of Capital Service ?

A. That is correct.

Q. Without the corresponding indebtedness owed

to someone [163] else?

A. That is correct.

Q. Could you tell why the borrowed money was

used in preference in the Full-Ton Truck Company
and in the Timm Aircraft business over the Central

California Utilities' project?

Mr. Maiden: If he knows.

Mr. Walker : If he knows.

By Mr. Walker

:

Q. Do you know, first?

A. I thought I did.

Q. What did you think?

The Court: Well, you know whether you know
or not.

Mr. Maiden: No, I want him

The Witness : I know my opinion.

The Court: That isn't the question propounded

to you, Mr. Witness. The question is, do you know ?



Commissioner of Internal Revenue 275

(Testimony of George C. Woodard.)

By Mr. Walker:

Q. Well, as an officer of Capital Service, Inc.,

was it necessary for you to decide which of several

projects would take the money of the organization?

Mr. Maiden : Now, just a second. At this point,

your Honor, I am going to make the objection to

asking about their decisions and so on and so forth

upon the ground that the best evidence would be

found in the minutes of this corporation's [164]

books.

The Court: Well, counsel for Petitioner, you

understand that where an objection is made to evi-

dence on the ground that it is not the best evidence,

it must be ruled out. The best evidence in the

case of this kind would either be the corporate rec-

ords, or the knowledge of the man or men who had

the information that they passed on to the directors.

That would be the best evidence if we strictly ad-

hered to the rules of evidence, and we must do that

when an objection is made.

By Mr. Walker

:

Q. Do you know what men were in possession

of the facts with reference to the Full-Ton Truck

and the Timm Aircraft projects'? A. Yes.

Q. Who were they? A. I was.

Q. You were in possession of the facts, yourself

of those projects'? A. Yes, sir.

Q. Were you in possession also of the facts of

the Central California Utilities' project '?

A. After the first year or two, yes.
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Q. Through information received by you, upon

which you felt it was proper to act? [165]

A. That is correct.

Q. Did you yourself make any decision with ref-

erence to which project should be favored?

A. I made my—formed my own opinion and

made recommendations accordingly.

Q. What recommendations did you make?

Mr. Maiden: Just a minute, if the Court please.

That took place at a board of directors' meeting.

Mr. Walker: Well, let's ask him.
|

By Mr. Walker:

Q. Did it take place at a Board of directors'
m

meetmg ?

The Court: I don't understand the witness, I

am frank to say, when he says that 90 i^er cent of

the information was second hand to him, in effect,

a while ago.

Mr. Maiden : That is correct, and he had no per- Jj

sonal knowledge with respect to this.

The Court: That is what the witness has stated.

Now, I can't understand it.

Mr. Walker: Well, may I ask if the record

won't already show the question of whether or not

the information that you had with reference to

these projects was information that you yourself

had, or had been received from others?

The Witness: I was the sole representative of

Capital Service and G. Brashears & Company in

representing them in connection with Timm Air-

craft and the bakery. [166]



Commissioner of Internal Revenue 277

(Testimony of George C. Woodarcl.)

The Court: Mr. Witness, will you please answer

the question and it will save quite a bit of trouble.

The Witness: I will try, sir.

The Court: Your answer is not responsive to

the question propounded.

The Witness: May I have the question again?

Mr. Walker: Would you read the question,

please ?

(The question was read.)

The Witness: Yes.

Mr. Maiden: Well, that is an alternative ques-

tion. I don't know what your answer means.

The Witness: Well, it was both.

By Mr. Walker:

Q. You had personal knowledge and you also

had information received from others'?

A. Yes, sir.

Q. You used that information in making recom-

mendations'? A. Yes, sir.

Q. Were those recommendations made at a board

meeting ?

A. Not always. At times, yes. At other

times, no.

Q. You cannot say that they were always made

at board meetings'?

A. No, they were not always made at board

meetings.

Q. Can you say what recommendations were

made other than at board meetings? [167]

Mr. Maiden : Now, your Honor, this witness can't

answer that.
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The Court: Are you objecting?

Mr. Maiden: I am objecting.

The Court: The objection is sustained.

By Mr. Walker

:

Q. Do you have information in your possession,

either of your personal knowledge or from what

you have learned of others, that would put you in

a position of recommending

Mr. Maiden : Answer that yes or no.

By Mr. Walker:

Q. which projects should be followed?

A. No.

Q. What was that information ?

Mr. Maiden: Now, if the Court please, this wit-

ness has already said that sometimes these recom-

mendations were made at directors' meetings, and

at other times they were not.

The Court: The question is so general, I don't

see how any witness could answer it.

Mr. Walker: Well, if the Court please, I think

there is a very good reason why some of these

projects were favored over others, and this witness

is in possession of the reasons why.

Mr. Maiden: But not the best evidence. Now,

the [168] best evidence is going to be, where hej

made recommendations at a board of directors meet-

ing, let him produce the minutes of the board of

directors' meeting.

Mr. Walker: He has just stated he did not con-;

fine his recommendations to those meetings.
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Mr. Maiden: Well, the trouble is we don't know

if these were made at board of directors' meetings

and he don't know himself because he said some

were made at board of directors' meetings and some

were not. I want the facts in this case.

Mr. Walker: Well, if the Court please, that is

what I want too, and I think the facts depend upon

the knowledge of the individual. If he has seen fit

to undertake responsible jobs, as he has now at Ryan

Aircraft and as he previously had at G. Brashears

& Company, and in the ordinary course of business,

he took action from the information he had from

reliable sources, I think the Court is entitled to

know.

Tlie Court: But, counsel for the Petitioner, you

know that under the rules of evidence that when

an objection is made that evidence produced is not

the best, it is incumbent upon the opposite party

to ]jroduce the best evidence. Now, this witness

has already testified that he knows, but very little

personally about these transactions. Now, are you

seeking to impeach your own witness? [169]

Mr. Walker: No, if the Court please.

The Court: After he has gone on record to the

extent that 95 per cent of the information that he

has is not personal information and therefore he

must have gotten it from some other source and

the other sources would be the best evidence when

opposing counsel insists upon the best evidence.

That is the rules of evidence.
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Mr. Walker: Well, I understand that, of course,

your Honor. I have no further questions.

Mr. Maiden: No further questions.

The Court: May I ask the witness, just for my
own information, what did the Capital Service Com-

pany pay for this certificate of convenience and

necessity ?

The Witness : It was not owned by Capital Serv-

ice, your Honor, it was — the only thing Capital

Service acquired was stock in the corporation and

a note for the money that it advanced.

The Court: Well, what, if anything was paid,

then, by the holder for this certificate of convenience

and necessity?

The Witness: I don't think there is any charge

for that other than the expense of getting it, and

it had been obtained by the subsidiary of Inland

before Capital Service entered the picture.

The Court: The reason I asked that was, my
information, [170] and I probably could take ju-

dicial information of the laws of the State of Cali-

fornia as to the fact that the certificates are issued

to anyone who can make a proper showing as to the

background and there is no monetary value in-

volved in the ownership. The reason I asked that

is quite a little stress has been made here today

that among the assets involved here is a certificate

of convenience and necessity and I was wondering

if the law was different in California from what I

usually understand it, that such things as that do -

not involve any cost. t!
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Mr. Walker : No. Petitioner makes no such con-

tention.

The Court: Very well. That is all for this wit-

ness then.

(Witness excused.)

The Court: Well, gentlemen, we will suspend

until 9:30 o'clock tomorrow morning.

(Whereupon at 4:50 o'clock, p.m., an adjourn-

ment was taken until 9:30 o'clock a.m., Thurs-

day, May 6, 1948.) [171]

Whereupon,

HARRY W. MOORE

called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Walker:

Q. State your name and address, please.

A. Harry W. Moore, 215 W. 7th Street, Los

Angeles.

Q. Mr. Moore, what is your business or profes-

sion? A. Certified Public Accomitant.

Q. How long have you been in that business?

A. Since 1921.

Q. Since 1921? A. Right.

Q. In the course of that business, have you had
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occasion to be familiar with the books and records

of Inland Public Service Company*?

A. Yes, sir.

Q. What was that occasion *?

A. We, I think, set up the original books and

records for the Inland Public Service Company on

or about 1933, and the general books and records of

the Inland Public Service Company were kept in

our office from field information sent down by Mr.

Huse in the San Joaquin Valley, and we kept those

books, until I think, 1935. [174]

Q. Did you have occasion to prepare any state-

ments of assets and liabilities for the Inland Pub-

lic Service Company? A. Yes, sir.

Q. Did that statement of assets and liabilities

include the assets and liabilities of the subsidiary

company? A. Yes, sir.

Q. Can you state whether or not you have knowl-

edge of what those assets and liabilities were as of

the end of 1935?

A. I know what the assets and liabilities were

as shown by the books and records at that time.

Q. Did you make any statement of assets and

liabilities from those books and records?

A. Yes, sir.

Q. I show you a document which is entitled "In-

land Public Service Company, Statement of As-

sets, Liabilities and Capital of Inland Public Serv-

ice Company and its Subsidiaries, Gas Fuel Serv-

ice Company and Kettleman-Lakeview Oil and Gas
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Company as of December 31, 1935." Is that the

statement of assets and liabilities that you say you

prepared? A. Yes, sir.

Q. And that was prepared from the books and

records of the Inland Public Service Company and

its subsidiaries'? A. That's right.

Q. Can you state what your knowledge was of

the current assets of the Inland Company and its

subsidiaries as of that date? [175]

A. Well, the books and records showed that the

total amount of the current assets was approxi-

mately fifteen, sixteen hundred dollars.

Q. And would the books and records show what

the status of the liabilities was as of that date?

A. Approximately $60,000.00.

Q. Did the company show any other assets at

that time? i

A. Yes, the company had certain—The Inland

Public Service Company was a holding company

for the shares of capital stock of the Gas Fuel

Service Company and the Kettleman-Lakeview Oil

and Gas Company. When I say the Inland Public

Service, I mean the combined assets, because the

assets of the company itself, was only shares of

capital stock.

Q. The combined enterprise of Inland and its

subsidiaries ?

A. They had certain wells, certain oil leases,

and I think oil wells in the San Joaquin Valley,

and I think pipe lines, franchises, and things of

that kind.
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Q. Would the books show what the values of

those assets were ?

A. The books showed a value upon the assets.

Q. Did the statement which you prepared re-

flect those values ?

A. The statement that we prepared reflected the

values that had been placed upon the assets, yes.

Q. How were those values placed?

A. The original statements that were made up

by our office show that the wells and leases were

set up at a valuation as valued by Walter Stad-

ler, petroleum geologist, and that the other valua-

tions were formed by Louis Henkel, consulting en-

gineer, and I am pretty sure that the books and

records were set up based on those original values.

Q. Per the engineer and per the individual that

you just mentioned?

A. That's right. This is the original statement

that was made up based on those valuations.

Mr. Maiden: Who made that up?

The Witness: We made it up in our office based

on those values.

Mr. Maiden: And these valuations came from

Louis Henkel and Walter Stadler, is that right?

The Witness: That's right.

Mr. Maiden: Were they employees

Mr. Walker: Just a minute. I will finish with

him and then you can go ahead.

By Mr. Walker:

Q. You stated that the current assets were in
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the amount of some fifteen hundred or eighteen hun-

dred dollars "? A. That's right.

Q. What do you mean by current assets'? [177]

A. I mean the cash and accounts receivable.

Q. What do you mean by the current liabili-

ties?

A. The accounts payable, bank overdrafts, roy-

alties payable, and other contracts payable.

Q. Were there any assets, to your knowledge,

which could have been converted into cash ?

A. Well, I think at that particular time, they

probably could have converted some of the assets

into cash. Yes. Back in '33 and '34.

Q. This was in '35 now.

A. That I don't know, whether they were con-

verted into cash or not.

Q. Did you, Mr. Moore, have occasion to be-

come familiar with the books and records of Capital

Service, Incorporated? A. I did.

Q. Did you prepare statements of the assets of

Capital Service, Incorporated? A. I did.

Q. Did those statements reflect the position of

Capital Service, Incorporated, in connection with

the Tirom Aircraft, and the A and W Bakery?

A. They did.

Q. Could you state to the Court, the evolution of

the bakery project?

A. The Capital Service, Incorporated, acquired

certain [178] shares of capital stock, and made cer-

tain advances to the Ful-Ton Truck Company,



286 Capital Service, Inc., etc., vs,

(Testimonv of Harry W. Moore.)

wliicli was a companv that was manufactiiriiig

trucks.

The Court: You are testifying from what you

find from the entries in the books?

The Witness: That's right: in 1930.

Mr. Walker : What year ?

The Witness: April 30, 1940.

^Ir. Walker: If the Court please. I would like

at this time to clear up the confusion which seemed

to exist at the end of Mr. Woodard's testimony.

The Witness: In the latter part of 1937. we

found the Ful-Ton Truck Company had gone into

77 B. and the assets at the time that the company

was under 77 B, consisted of various trucks, and

trucks in process of production, and Capital Serv-

ice finally ended up with a number of trucks. Cap-

ital Service subsequently used these trucks to start

distributing routes for a bakery called the Kolb

Disijtributing Company.

The next stage was, I think, they acquired a

bakery, and finally merged the Kolb Distributing

Company into the A. and W. Baking Company.

By Mr. Walker:

Q. Did the acquisition of the bakery have any-

thing to do with this Kolb Distributing Company?

A. I think it was separate at the time that it

was started, and then it was finaUy brought together.

I think the reason [179] that they got the bakery

was because they had the Kolb Distributing Com-

pany.
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Q. '39? A. $41,203.28.

Q. '40? A. '40 was $55,845.45.

Q. '41? A. $55,824.34.

Q. And '42?

A, None. At the end of '42, the record indi-

cates that the amount was transferred to a note

payable. $13,095.24 was transferred to a note pay-

able, and the total amomit of the notes payable, as of

the end of '42, was $13,095.24.

Q. You mean 1942 ?

A. 1942. December 31, 1942.

Mr. Walker: No further questions.

Cross-Examination

By Mr. Maiden:

Q. Mr. Moore, this statement of assets and lia-

bilities and capital of Inland Public Service Com-

pany and its subsidiaries, Gas Fuel Service Com-

pany and Kettleman-Lakeview Oil Company, which

you just identified being as of December 31, 1935,

I believe, show the pipe lines under "assets" at a

value of $44,740.78, is that right?

A. That's right. And you will note that a part

of the [181] land and leases and a part of the wells

had been abandoned by that time.

Q. I didn't ask you anything about that, Mr.

Moore. This also shows meters and regulators of

$354.56, is that right? A. That's right.

Q. It shows general office equipment?

A. $463.98.

Q. Miscellaneous equipment of $407.55?
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A. Right.

Q. And it does have a set-up here for land and

leases, $901,112.50, is that correct?

A. That's right.

Q. And then it shows wells in the amount of

$200,000.00, which as you so gratuitously pointed

out had been quitclaimed and lost; that was of

December 31, 1935? A. That's right.

Q. This also shows in "liabilities," Anderson-

{
Friend Bonus Contract. A. Bonus Account.

Q. In other words, they had some sort of ar-

!

rangement whereby they were using the gas well of

Anderson-Friend, is that right, and they were pay-

ing him some bonus?

A. That note probably will tell you down at

number two.

Q. "Eliminated through quitclaiming leases.

These [182] adjustments will require a new capital

set-up." Does that apply also to the Friend-Fiske-

Roberts Account Payable ? What would that be, do

you know? A. I don't know.

j

Q. "Contingent Account Payable-Natural Gas
' Corporation of California." What would that repre-

,
sent, do you know anything about that?

j

A. I haven't seen the figures for 12 years.

I
Q. Well, were you present during the testimony

of Mr. Moore yesterday?

A. I was here from about 3 o'clock on.

Q. Did you hear Mr. Moore testify that Kettle-

I

man-Lakeview Oil Company had leases on land and
' wells at the time they started up in '36 and '37 ?
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A. At the time that I came, I did not.

Q. You didn't hear him testify to that?

A. No.

Q. You don't know whether or not these quit-

claim leases on wells and lands were regained after

December 31, 1935, do you ?

A. I do not. No. All I know is that that state-

ment was prepared at that time by our office, and

typed by our office from the books and records. I

haven't seen the books since 1930, about that time.

Q. And the values that you have used in this

report [183] came from some valuation engineers?

A. That's right.

Q. Do you know whether or not those valuation

engineers, do you know how they arrived at their

value? A. No, I do not.

Q. You don't know how accurate that value is,

do you ? A. No.

Q. So as far as you know, they could be under-

stated or overstated? A. That's right.

Mr. Maiden : No further questions.

The Court: Is there anything further?

Mr. Walker: Nothing from this witness.

Mr. Maiden : Just a moment, I have some more,

if the Court please. I just spoke up a little too

quick.

Cross-Examination (Continued)

By Mr. Maiden

:

Q. Mr. Moore, I will ask you to examine this
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document which purports to be an audit statement

made by you as of April 30, 1940, with respect to

the Capital Service Incorporated, their financial

condition, and will ask you if you can identify that

as being a copy of your document, disregarding the

red mark.

A. This appears to be a copy of this report pre-

pared by our office. [184]

Q. Now, while Mr. Walker is examining that

document, Mr. Moore, I will ask you, keeping in

mind the same questions asked about the former

document, if you will identify this document dated

February 4, 1941 ^?

A. I am sure it is a copy of the report—without

checking every figure in it. We can furnish the

actual copies that were made, if you want to check

the wording.

Q. I want this identified as positively a copy.

If you have any reservations to make, let's check it

with the copy that you have.

A. If you want me to check it, I'll be glad to do

it right now.

Q. I want you to check it and tell the Court

whether or not what I handed you is an exact copy,

so that I can offer it in evidence. You might do

that with both docimients, if there was any such

reservation with resiject to the first one.

A. I will be very glad to compare them. I would

say this was a copy, yes.

Mr. Maiden: If the Court please, I would now
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like to offer in evidence Respondent's Exhibit K,

the audit statement just identified by Mr. Moore,

bearing date of July 1, 1941, and showing the finan-

cial condition of the company as of April 30, 1940.

Mr. Walker: No objection.

Mr. Maiden: If the Court please, in regards to

this [185] document, there are certain red pencil

marks that have been made on them which empha-

size certain phases of it. Therefore, I would like

leave to withdraw this and have a copy made, with

Mr. Walker, and substitute another copy for this.

Mr. Walker : It is agreeable to me.

Mr. Maiden: I am doing this for Mr. Walker's

benefit because we have underlined certain parts of

this thing, and he probably might not want those

points highlighted to the exclusion of any other

point.

Mr. Walker: I think a copy can be supplied in

lieu of this one.

The Court: It will be received in evidence as

Respondent's Exhibit K, with leave given to with-

draw the original, and substitute a copy of the same,

omitting the emphasis in the original. Is that satis-

factory ?

Mr. Walker : That is satisfactory.

(The document above referred to was re-

ceived in evidence and marked Respondent's

Exhibit K.)
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RESPONDENT'S EXHIBIT K
Thomas & Moore

Certified Public Accountants

215 West Seventh Street

Los Angeles, Calif.

j

July 1, 1940

Capital Service, Inc.,

510 South Spring Street,

Los Angeles, California.

I

I
Gentlemen

—

I We have made a detailed audit of your books and

^1 records as of April 30, 1940, checking all cash re-

i ceipts and cash disbursements, which are all prop-

erly accounted for. We have also made a survey

1:1 of the various deals that have been entered into by

Capital Service, Inc., and submit herewith the fol-

lowing statement and comments, which in our opin-

ion reflect your financial condition as of April 30,

1940—

Statement of Assets, Liability and Capital

as of April 30, 1940.

General Comments

—

Capital Service, Inc., was incorporated under the

laws of the State of California on April 23, 1936,

with an authorized capital of 50,000 shares of Class

A capital stock having a par value of $10.00 per

share and 50,000 shares of Class B capital stock,

with a par value of $1.00 per share. The corpora-
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Respondent's Exhibit K— (Continued)

tion was organized for the principal purpose of as-

sisting financially in the development and the spon-

soring of commercial enterprises.

The Class A shares are entitled to 6% cumulative

dividends and any further earnings are to be dis-

tributed, one-half to the holders of the Class A
shares and one-half to the holders of the Class B
shares.

Under date of July 14, 1936, a permit was obtained

from the Commissioner of Corporations of the State

of California, authorizing the sale and issuance of:

(1) 15,000 shares of Class A stock to be sold at

par for cash, subject to a selling expense of not to

exceed 6% ; and

(2) Whenever and as often as shares are sold

and issued under paragraph (1), to issue a cer-

tificate or certificates of its Class B stock to any or

all of the following-named persons: G. Brashears,

E. A. Grumm, M. B. Price, G. C. Woodard and

F. E. Dent for organization and management serv-

ices, but not to exceed 15,000 shares.

To April 30, 1940, there have been issued 10,995

shares of Class A stock and 10,995 shares of Class

B stock. The Class B shares were required to be

escrowed subject to the further order of the Com-

missioner of Corporations. Under date of March

18, 1937, the Commissioner of Corporations author-

ized the transfer in escrow of the 10,995 shares of

Class B stock to Gr. Brashears & Company. The
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expenses in connection with the organization of the

company and the issuance of the stock were paid

by G. Brashears & Company with the exception of

the commission of 6% upon the sale of the stock,

being the amount paid by G. Brashears & Company
to its salesmen.

The principal ventures engaged in by Capital

Service, Inc., are the following

:

E. B. Christopher

Timm Aircraft Corporation

Central California Utilities

Ful-Ton Truck Company and Bakery

Venture

E. B. Christopher

—

During February and March of 1937 advances

were made to E. B. Christopher totaling $1,850.00

upon a deal in connection with an airplane factory

in Wichita, Kansas, a chattel mortgage upon two

planes then owned by Mr. Christopher being taken

as collateral for the advance. In the early part of

1938 one plane was wrecked on the Ridge Route,

Mr. Christopher losing his life in the wreck.

$825.00 was recovered upon sale of the remaining

plane and $1,025.00 written off as a loss.

Timm Aircraft Corporation

—

During the period of time that the organization
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and financing of Capital Service, Inc., was in prog-

ress, Gr. Brashears & Company, for the account of

Capital Service, Inc., entered into an agreement

with O. W. Timm and W. D. Timm for the pre-

liminary financing of the Timm Aircraft Corpora-

tion, and $7,000.00 was advanced upon this agree-

ment. Subsequent advances by Capital Service,

Inc., to O. W. and W. D. Timm and the Timm
Aircraft Corporation totaled $38,000.00 which, to-

gether with the original $7,000.00, made aggregate

advances of $45,000.00. Interest was accrued upon

the notes as of June 30, 1939, of $650.00. As of

June 30, 1937, certificate No. T13 for 35,000 shares

of capital stock of the Timm Aircraft Corporation

was issued to Capital Service, Inc., and the sum

of $35,000.00 was credited against the advances.

Subsequently $10,650.00 was received in cash by

Capital Service, Inc., covering the remainder of the

$10,000.00 advanced and the $650.00 of interest. In

addition to the 35,000 shares of capital stock re-

ceived for the $35,000.00 of indebtedness cancelled,

Capital Service, Inc., received 9,800 shares of stock

from O. W. Timm and W. D. Timm at no cost.

The Timm Aircraft Corporation subsequently

made application to the Division of Corporations

of the State of California for the sale and issuance

of 99,000 shares of capital stock, and the Division

of Corporations required that 11,000 shares of cap-

ital stock heretofore issued be returned to the treas-

ury and cancelled. Therefore 4,400 shares of the
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9,800 shares of capital stock received from O. W.
Timm and W. 13. '^rimm were surrendered to the

corporation for cancellation and a new certificate

issued for 5,400 shares.

In accordance with an agreement dated May 1,

1936, between O. W. Timm and W. D. Timm and G.

Brashears & Company, and amended January 18,

1939, certain shareholders of the corporation, Cap-

ital Service, Inc., O. W. Timm and W. D. Timm
agreed to transfer to G. Brashears & Company a

total of 15,000 shares of the corporation's $1.00 par

value stock owned by them. O. W. Timm and W.
D. Timm transferred to G. Brashears & Company

5,400 shares and 3,600 shares, respectively, a total

of 9,000 shares owned by them individually. G.

Brashears & Company declined the delivery from

Ca])3tal Service, Inc., of the 6,000 shares it was to

receive from such affiliate and donated the 6,000

shai^es to Capital Service, Inc.

Under date of March 27, 1939, Capital Service,

Inc., purchased from O. W. Timm 1,250 shares for

a total consideration of $1,000.00, being at the rate

of $.80 per share, which shares of capital stock are

issued in the name of George C. Woodard as nomi-

nee for Capital Service, Inc. Therefore, as of April

30, 1940, Capital Service, Inc., owned 41,650 shares

of capital stock of the Timm Aircraft Corporation,

at a total cost of $36,000.00, making a net cost of

approximately $.864 per share.



298 Capital Service, Inc., etc., vs.

(Testimony of Harry W. Moore.)

Respondent's Exhibit K—(Continued)

Central California Utilities

—

Capital Service, Inc., owns 188,550 shares of the

capital stock of Central California Utilities, which

are carried upon their books at a net cost of

$1,300.00, and the records show advances to the Cen-

tral California Utilities in the amount of $31,567.81.

The Central California Utilities is the outgrowth

of the reorganization of Inland Public Service Com-

pany. 187,500 shares of the capital stock were re-

ceived for promotional services and are subject to

a one-eighth interest in any profits that may be re-

ceived therefrom, the assignment of the interest

being to Elmer J. Walther, attorney at law, as part

of his fee.

1,500 shares of capital stock were acquired by

purchase from H. A. Savage. Capital Service, Inc.,

and R. W. Moore entered into an agreement with

Mr. Savage, to purchase 3,000 shares of the stock

at $1.00 per share, and subsequently there was paid

to him $2,600.00 in full settlement of the agreement,

$1,300.00 of which was paid by R. W. Moore and

$1,300.00 by Capital Service, Inc. For the $1,300.00

paid by Capital Service, Inc., 1,500 shares of Capital

stock were received.

Mr. Henry K. Elder, attorney at law, had a claim

against Kettleman Lakeview Oil & Gas Company,

Ltd., and/or Gas Fuel Service Company, subsidi-

aries of Central California Utilities, for previous
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legal services, and in settlement thereof Capital

Service, Inc., delivered to him 450 shares of the

capital stock that had been purchased from Mr.

Savage, leaving Capital Service, Inc., with 188,550

shares of stock, at a net cost of $1,300.00. The 187,-

500 shares of capital stock are in escrow with the

Bank of America, subject to the further order of

the Commissioner of Corporations.

The only asset remaining appears to be the fran-

chise for distribution of gas held by Gas Fuel Serv-

ice Company, a subsidiary. The company originally

had two gas wells, one of which was ruined by the

derrick blowing down, allowing the gas to blow out

and ruin the structure. The structure of the second

well was damaged by dynamite blasts in testing

adjacent territory. One new well was drilled but a

water shut-off could not be obtained.

Ful-Ton Truck Company and Bakery Venture

—

The company's investment in sto(?k in Ful-Ton

Truck Company consisted of the purchase of 5,900

shares (representing approximately 59% of the

total stock), at a cost of $26,000.00. In April and

May, 1937, the company made unsecured loans to

Ful-Ton Truck Company amounting to $16,500.00.

During June, 1937, the company loaned an addi-

tional $15,725.00, secured by 17 trucks, for the

purpose of completing these 17 trucks and 13 addi-
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tional trucks. In July, 1937, they had finished the

30 trucks and sold and delivered the 13 trucks re-

tained by them. At that time Ful-Ton Truck Com-

pany had on hand parts and materials for approxi-

mately 60 additional trucks and it appeared that

there was a market for this type of vehicle. The

Ful-Ton Truck Company, however, was again out

of funds and confidence had been lost in its man-

agement. A deal therefore was made with National

Iron Works of San Diego in which they agreed to

buy the parts for 30 trucks, and to complete the

construction thereof in their jDlant at San Diego.

The arrangement included the sale of these trucks

by Ful-Ton Truck Company. In order to consum-

mate this deal it was necessary to arrange funds

to the extent of $30,000.00 to National Iron Works.

Capital Service, Inc., therefore purchased 20,000

shares of National Iron Works stock at $1.00 per

share, borrowing such funds from the United States

National Bank of San Diego and Citizens National

Bank of Monrovia. (These sums w^ere subsequently

repaid.) Capital Service, Inc., purchased 20,000

shares of National Iron Works stock from U. S.

Holding Company, a substantial stockholder of Na-

tional Iron Works, who in turn was to lend such

funds to National Iron Works. G. Brashears &

Company bought, in accommodation to Capital Serv-

ice, Inc., 10,000 shares of National Iron Works at

$1.00 per share. The arrangement included the sale
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at a later date by G. Brashears & Comi)any of the

30,000 shares of National Iron Works stock. This

was accomplished at a later date without profit or

loss to Capital Service, Inc.

In December, 1937, Ful-Ton Truck Company filed

a petition under 77(b). During the period of time

immediately prior to the filing of the petition and

subsequent to the previous advances to the Ful-Ton

Truck Company set forth above, additional sums

were advanced to Ful-Ton Truck Company on un-

secured loans totaling $3,325.00. During this same

period of time Capital Service, Inc., was reimbursed

the sum of $7,401.28 upon its secured loans, 8 trucks

having been sold by Ful-Ton Truck Company. As

of the date of filing the petition under 77(b) the

investment was as follows

—

Investment in Stock $26,000.00

Advances on Unsecured Loans 19,825.00

Secured Loans—9 trucks as collateral . . . 8,323.72

There was subsequently expended on the 9 remain-

ing trucks $1,379.99 for conditioning for sale, and

later 3 of the 9 trucks were sold. Additional ad-

vances were made during the period the company

was under 77(b) totaling $1,512.66, of which $772.84

was recovered, leaving the net amount advanced and

unrecovered, $739.82.

In an endeavor to dispose of the remaining trucks

and to supply an outlet for additional trucks be-
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ing built by National Iron Works, 3 trucks were

put on trial at Kolb's Bakery for a period of some

four months. On June 8, 1938, an agreement was

entered into between Kolb's Bakery and Capital

Service, Inc., whereby Kolb's granted to Capital

Service, Inc., the exclusive sales rights to its bak-

ery products at a 40% discount, the operations to

be carried on under the name of Kolb's Distribut-

ing Company, and stockholders of Kolb's Bakery

gave Capital Service, Inc., an option to purchase

90% of the stock of Kolb's Bakery at the total pur-

chase price of $100.00. Kolb's Distributing Com-

pany took over the 6 trucks from Capital Service,

Inc. Kolb's Distributing Company thereafter pur-

chased 15 Ful-Ton Trucks from National Iron

Works.

On December 31, 1939, the A. & W. Baking Com-

pany, a corporation, was organized to take over

the Kolb's Distributing Company, which company

also took over the operations of Kolb's Bakery. The

total investment of Capital Service, Inc., in the

5,900 shares of the Ful-Ton Truck Company total-

ing $26,000.00, the unsecured advances to the Ful-

Ton Truck Company totaling $19,825.00, and unre-

covered advances after the Ful-Ton Truck Com-

pany filed its petition mider 77(b) totaling $739.82,

making a total of $46,564.82, was written off the

books of Capital Service, Inc., as a loss, and $26,-
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344.03 is carried forward on the books as an asset,

being the total investment in the bakery venture as

of April 30, 1940. The $26,344.03 is represented by

the amounts disbursed for trucks and sums due

from the A. & W. Baking Company, either for as-

sets transferred or cash advanced, together with the

various routes in the distributing system. We are

advised by the officers of the Capital Service Com-

pany that their future plans contemplate a consoli-

dation with some other bakery or the sale of their

option and the distributing system, but no arrange-

ment has as yet been consummated. The ultimate

value of the asset will depend upon the success of

the project, which is contingent upon increasing

the present volmne of sales, or the consolidation as

above outlined.

Notes and Accounts Payable

—

The notes and accounts j^ayable are to G. Bra-

shears & Company, totaling, $43,739.20. Of the

above amount $41,500.00 was advanced from May

1 to December 31, 1937, the funds having been

used by Capital Service, Inc., in advances to the

Ful-Ton Truck Company and Kolb's Distributing

Company. Notes and accounts payable to G. Bra-

shears & Company at one time reached a total of

$51,134.00. No interest has been paid to G. Bra-

shears & Company or accrued upon the obligation,

G. Brashears & Company advising us that it is not
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their present intention to make any charges for in-

terest.

Respectfully submitted,

THOMAS & MOORE,
Certified Public Accountants.

By /s/ HARRY W. MOORE.

Statement of Assets, Liabilities and Capital

as of April 30, 1940

ASSETS
Cash in Bank $ 631.80

Investment in Central California Utilities

Corporation

—

188,550 shares of stock—at cost $ 1,300.00

Note Receivable 31,567.81 32,867.81

Investment in Bakeries Deal 26,344.03

Investment in Timm Aircraft Corporation

—

41,650 shares of stock—at cost 36,000.00

Miscellaneous Assets

—

Note Receivable, Peter J. Bressi $ 59.00

Note Receivable, George Kent 129.03

Stock, A. & W. Baking Company

—

20 shares—at cost 20.00 208.03

Other Assets

—

Commissions paid on sale of capital stock.... $ 6,597.00

Good Will and Management 10,995.00 17,592.00

$113,643.67

LIABILITIES
Notes Payable—G. Brashears & Company $ 40,036.00

Accounts Payable—G. Brashears & Company.. 3,703.20

$ 43,739.20
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CAPITAL
Authorized—50,000 shares Class A Stock

—

Par Value $10.00 $500,000.00

Unissued 390,050.00

Issued and Outstanding $109,950.00

Authorized—50,000 shares Class B Stock

—

Par value $1.00 $ 50,000.00

Unissued 39,005.00

Issued and Outstanding $ 10,995.00

Total Capital Stock Issued and Outstanding..$120,945.00

Deficit 51,040.53 69,904.47

$113,643.67

Admitted May 11, 1948, T.C.U.S.

Mr. Maiden: If the Court please, I would like

to offer in evidence a similar statement made by

Mr. Moore, of the financial condition of the Peti-

tioner as of December 31, 1940, dated February 4,

1941, with the request, since we have some similar

emphasis on this document, that we be allowed to

substitute a copy, and leave out the emphasis.

Mr. Walker: If the Court please, I have agreed

with [186] counsel with respect to these documents,

that I would raise no objection to his introducing

them, although they contain matters which I have

not gone over on my direct examination with this

witness.
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I have asked this witness concerning his audit

report of Capital Service in connection with the

Kolb Distributing, and the bakery, and Timm Air-

craft. These documents contain also reference to

the Central California Utility project. As to those

references which are made, they were not covered

on my direct examination, but I have agreed with

counsel not to object on that ground to these docu-

ments being admitted as evidence.

However, this last document that was offered for

evidence contains statements of this witness with

reference to the value of Central California Utility

project. I wish to make it clear that I have no

objection to it going in evidence if I can have full

freedom in quizzing the witness on the basis of that

opinion and completely explore it, and not be

blocked by objections counsel might otherwise raise.

Mr. Maiden: If the Court please, I am handing

in these audit statements made by Mr. Moore. It is

true they were made at later dates than the audit

statement he referred to about the Inland Company.

However, those audit statements of the Inland Land

Company required was the auditing of the sub-

sidiaries of that earlier period, and here were audit

statements made by Mr. Moore in later years, and

not getting into our crucial years, in which he treats

light of the financial condition of two of the sub-

sidiaries.

It is true, he does also mention Central California

Utilities Corporation, but the Court must keep in
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mind that this whole new project was simply an

oTitgrowth of this Inland Company, and I think it is

admitted properly for all purposes under cross-

examination of this witness.

I don't think I have gone beyond the scope of

cross-examination, and Mr. Walker, of course, on

redirect examination of this witness, can have his

witness, and examine him with respect to anything

that is in here, if he has any explanations to make.

Mr. Walker: I understand that to be the case,

of course, your Honor, that I will be able to re-

examine him, but the only thing about this report

to which I object is the witness' statement of opin-

ion, and that is sometimes a difficult thing to fully

explore without counsel's objection.

The Court: If that is offered for the purpose

of having it bear in this case as to the witness'

opinion, certainly on redirect, counsel for Petitioner

would have the right to question the witness on the

opinions expressed.

Mr. Maiden: From this witness' explanation re-

garding expression of value, I am aware of that

fact. That is perfectly true. [188]

The Court : Counsel for Respondent favors some

limitation ?

Mr. Maiden: Here is the situation, you]' Honor.

It will develop in this case, and it is true, if I may

explain, Mr. Moore is the employed accountant of

Capital Service Incorporated, and he has repre-

sented Capital Service Incorporated in all of the
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proceedings. He is a prejudiced witness. He is

bound by answers of Mr. Moore. I think if be got

an opportunity, be would burn me up. I don't want

to be bound by his answers, and I don't thii^k I

should be bound by his answers.

The Court : As I understand the situation, coun-

sel for Respondent now seeks to enter into evidence

a statement compiled by this witness, in which this

witness has expressed an opinion. Now, if that is

to go into evidence, certainly it is competent for

opposing counsel to interrogate this witness about

the matters, any matters or things stated in that

report.

Mr. Maiden: I agree your Honor. He may do

that on redirect, but he may not proceed to take

this witness as my witness, and then cross-examine

him. He must stay within the rules of direct evi-

dence here, of the examination of your own witness

is the point I was making, your Honor.

The Court: I think counsel for Respondent has

laid down the bars as to the expression of opinion

and judgment by the introduction of this in evi-

dence. [189]

Mr. Maiden: Your Honor, I have no objection

to Mr. Walker asking any competent question ex-

pressed in a competent manner from his own wit-

ness to explain anything he wants to in that docu-

ment, but I don't want Mr. Moore to express in this

case, as my witness, answers he may give to Mr.

Walker that would be binding on me. That is the

point I am making.
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The Court: I have stated to counsel, that counsel

for the Petitioner may interrogate this witness as

to any matters set forth in that report that counsel

for Respondent is offering in evidence as to his

expressions of value.

Mr. Maiden: Thank you, your Honor. That is

perfectly all right.

The Court: Do we have an understanding about

that, gentlemen?

Mr. Maiden: It is perfectly all right, except

that I don't consider that Mr. Moore is my witness.

The Court: Well, he is not your witness, yet.

Mr. Maiden: Thank you, your Honor. I am
sorry I made so mu<3h about this thing.

The Court : You have asked this witness to iden-

tify certain documents, and that is as far as you got.

Mr. Walker: Do I understand before we leave

this particular subject, your Honor, that bars are

down on questions regarding valuation. [190]

The Court: I am not going to lay down any

broad general principles. I don't know, gentlemen.

I am telling you that you have the right to interro-

gate this witness as to what his expressions of

opinion in this document contain.

Mr. Maiden: I understand, your Honor.

The Court: It isn't throwing the thing wide

open on expression of opinion in general.

Mr. Walker: As to this witness' opinion of the

value of the project, as he stated in the report, I

can quiz him
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The Court: Proceed, gentlemen.

Mr. Maiden: I now offer in evidence this letter

of February 4, 1941, from Mr. Moore to the peti-

tioner stating the tinancial condition of the peti-

tioner as of December 31, 1940, and ask for the

privilege, since we have some emphasis on this

document, of substituting a copy and leaving out

the emphasis.

The Court: It will be received in evidence as

Respondent 's Exhibit L ; leave given to withdraw

the original and substituting a copy thereof omitting

the emphasis indicated in the original.

(The document above-referred to was re-

ceived in evidence and marked Respondent's

Exhibit L.)

RESPONDENT'S EXHIBIT L

Thomas & Moore

Certified Public Accountants

215 West Seventh Street

Los Angeles, Calif.

February 4, 1941

Capital Service, Inc.,

510 South Spring Street,

Los Angeles, California.

Gentlemen

—

We have made an audit of your books and records

as of December 31, 1940, also checking all recorded
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cash receipts and cash disbursements. We submit

herewith, supplementing our report dated July 1,

1940, covering your audit as of April 30, 1940, the

following statement and comments, which in our

opinion reflect your financial condition as of De-

cember 31, 1940—

Statement of Assets, Liabilities and Capital as of

December 31, 1940.

Respectfully submitted,

THOMAS & MOORE,
Certified Public Accountants.

By /s/ HARRY W. MOORE.

Statement of Assets, Liabilities and Capital

as of December 31, 1940

ASSETS
Cash in Bank $ 100.67

Investment in Central Cahfornia Utilities

Corporation—Note A

—

188,550 shares of stock—at cost $ 1,300.00

Note Receivable 31,567.81 32,867.81

Investment in Bakeries Deal—Note B 39,048.08

Investment in Timm Aircraft Corporation

—

41,650 shares of stock—at cost 36,000.00

Miscellaneous Assets

—

Note Receivable—Peter J. Bressi $ 59.00

Note Receivable—George Kent 129.03

Stock, A. & W. Baking Company

—

. 20 shares—at cost 20.00 208.03

Other Assets

—

Commissions paid on sale of capital stock.. ..$ 6,597.00

j

Good Will and Management 10,995.00 17,592.00

$125,816.59
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LIABILITIES

I

Notes Payable—G. Brashears & Company 1 isr 4- r ^ 40,036.00
Accounts Payable—G. Brashears & Company j

^ote L
15,845.37

$ 55,881.37

CAPITAL
Authorized—50,000 shares Class A Stock

—

Par Value $10.00 $500,000.00

Unissued 390,050.00

Issued and Outstanding $109,950.00

Authorized—50,000 shares Class B Stock

—

Par Value $1.00 $ 50,000.00

Unissued 39,005.00

Issued and Outstanding $ 10,995.00

Total Capital Stock Issued and Outstanding..-.$120,945.00

Deficit 51,009.78 69,935.22

$125,816.59

Note A—The investment in stock in the Central

California Utilities Corporation is carried at cost,

and the note receivable represents cash advances.

The investment is of doubtful value. The only

remaining asset appears to be a franchise for the

distribution of gas held by Gas Fuel Service Com-

pany, a subsidiary.

Note B—Investment in Bakeries Deal

—

The investment in the bakeries deal represents

advances to and for the account of Kolb Distribut-

ing Company and A. & W. Baking Company. The

A. & W. Baking Company is a corporation which

was organized to take over the bakery operations

formerly conducted by the Kolb Distributing Com-

pany. The latter retained only the trucks subject
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to the liabilities thereon. The principal assets of the

Kolb Distributing Company and the A. & W. Bak-

ing Company consist of the equipment and trucks,

together with the various routes in the distributing

system. The ultimate value of the assets will depend

upon the success of the project, which is contingent

upon increasing the present volume of sales or in

working out a consolidation with some other bakery.

Note C—The notes and accounts payable to G.

Brashears & Company represent total advances to

or for the account of Capital Service, Inc., or com-

panies in which Capital Service, Inc., is interested.

No interest has been paid to G. Brashears & Com-

pany, or accrued upon the obligation, G. Brashears

& Company advising us that it is not their present

intention to make any charges for interest.

Mr. Maiden : No further questions.

(Discussion off the record.) [191]

Redirect Examination

By Mr. Walker:

Q. Mr. Moore, in what you have identified as a

copy of your report dated February 4, 1941, as

being a statement of the assets and liabilities of

Capital Stock as of December 31, 1940, you have

stated, as in note A, that the investment of Capital

Service in the stock of Central California Utilities

is carried at cost, and the note receivable represents
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cash advances. You also state that that investment

is of doubtful value. Can you explain what you

mean by that?

A. Generally in accounting terms, an account

receivable or a note receivable is either good, or it

is doubtful, or it is bad.

Q. And what are the standards?

A. In the case of the Central California Utilities

Corporation, we had made a previous audit as of

April 30, 1940, and there had been no payments on

the account between the date of April 30, 1940 and

December 31, 1940—the account was in the same

condition, I think, on the two dates—and there

apparently had been no effort to collect; and in

usual accounting terminology, I think, we merely

show that the account is in doubt.

Q. Did you make any investigation as to this

account ?

A. We made inquiry. We found that the only

remaining asset was the certificate from the State

Railroad Commission—Certificate of [192] Public

Convenience, or Public Necessity, whatever that

term is, which was owned by the Gas Fuel Service

Company. The Gas Fuel Service Company being

the subsidiary of the Central California Utilities.

Q. You have already stated what you have found

to be the assets and liabilities of the Inland Public

Service Company in 1935. If you had stated an

indebtedness of the thirty-two some odd thousand

dollars that existed here as of December 31, 1935,
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would you have classified that as of doubtful value ?

A. Will you read the question?

Mr. Maiden: I object to that as being a purely

hypothetical question.

Mr. Walker: I believe we can qualify this wit-

ness as an expert. He has been a C.P.A. since 1922.

Mr. Maiden: I think the questions ought to be

based on fact.

The Court : The witness has testified that he is a

Certified Public Accountant, and the question is

directed at the accounts from a professional ac-

counting. You may proceed.

The Witness: Will you read the question *?

(The question was read.)

The Witness: If this $32,000.00 had been a

liability of the Inland Public Service Company as

of December 31, 1945 ?

Mr. Walker: 1935.

The Witness : I would have stated that it was of

doubtful [193] value.

Mr. Walker: No further questions.

Recross-Examination

By Mr. Maiden:

Q. Mr. Moore, in making audits of books, every

time you find an obligation owing to the corporation

whose books you are auditing has not changed from

one year to the next, do you always state that that

asset is of doubtful value?
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A. No. If I may explain—If the corporation

had a considerable amount of tangible assets, and

it was evident that there would be no question about

the payment, on the account, we would not classify

it as a doubtful asset.

Q. So that in stating that it was an asset of

doubtful value, then, you based that upon facts

other than that there had been no change in the

obligation from April 30 of 1940, to December 31,

1940, is that correct?

A. Yes. I think the note goes farther and says

that the only remaining assets appears to be the

certificate.

Q. Yes?

A. In other words, if the company had had a

vast amount of tangible assets, you would look at

it a whole lot different than you w^ould, if the only

assets of the company was an intangible asset.

Q. In stating that the investment was of doubt-

ful value, you took into consideration, of course,

the only [194] so-called asset, being the Certificate

of Necessity? A. That's right.

Mr. Maiden: I believe there are no further

questions, your Honor.

The Court : You may stand aside.

(Witness excused.)



Commissioner of Internal Revenue 317

Whereupon,

G. BRASHEABS

called, as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Walker:

Q. Will you state your name and address,

please ?

A. G. Brashears, 1544 Virginia Avenue.

Q. What is your present employment, Mr.

Brashears ?

A. Well, I am President of G. Brashears and

Company—Several other occupations, as well.

Q. Are you the Director of any corporations?

A. Yes.

Q. What are they?

The Court: Would you mind speaking a little

louder ?

The Witness: Gladden Products Incorporated,

Lincoln Foundry Corporation, Timm Aircraft Cor-

poration, Capital Service, Lockheed Aircraft Cor-

poration. [195]

By Mr. Walker

:

Q. What is the business of G. Brashears and

Company? A. Securit.v business.

Q. How long has G. Brashears and Company

been in the securitv business?
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A. Since '22. That is, with its predecessors.

There have been consolidations, etc. It started in

1922.

Q. You have been President of the present

company, or its predecessor since 1922?

A. Yes.

Q. You stated that you are a Director of Capital

Service, Incorporated. Are you familiar with the

formation of that company? A. Yes.

Q. Did you have anything to do with the forma-

tion ? A. Yes.

Q. What did you have to do with it?

A. Well, I fathered it on matters of organizing

properties, etc.

Q. Could you state whether you were one of

the incorporators'?

A. Technically, no. I think the record will show

that.

Q. Do you know what the purpose of Capital

Service Incorporated was when it was formed?

A. Yes. [196]

Q. What was that purpose?

A. The purpose of investing in deals that we
thought might develop and work into profitable

situations we could make a profit on.

Q. What led you to believe that such would

justify the formation of a corporation?

A. Well, observations from our experience in

the security business.

Q. What were some of those observations?
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A. You mean specifically or generally.

Q. Generally speaking. What did you have in

mind?

A. Well, we had in mind—We had seen several

deals that had needed a small amount of capital at

times; we felt if they were supplied capital, they

might w^ork into profitable operations.

Q. Did you know of any such company that

had been supplied with capital, and would get into

operations ?

A. Well, we went into one deal previous to

that—G. Brashears and Company.

Q. And you formed Capital Service, you say,

for the purpose of doing that as its business ?

A. Yes. Specifically at that time, we were in

contact with this Inland deal. We had some talks

regarding it; and we had taken, I think, one step

in loaning them money, or something of that kind.

Also with Timm Aircraft. And we [197] had the

formation of Capital Service Corporation so that

we could loan small amounts of money.

Q. You were familiar with the Capital Service

negotiations with Central California Utilities ?

A. Yes, generally speaking.

Q. Did you know how^ much money was to be

advanced by Capital Service? A. Yes.

Q. Did you know tho purposes for which that

money was to be spent?

A. Generally speaking.
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Q. Did you know what the prospects were of

getting that advance back ? A. No.

Q. Why did you make or authorize the advance

of $20,000.00?

A. Well, I don't know if I personally authorized

it. It was done with the idea that the company had

a valuable opportunity through its Certificate of

Necessity and franchise to build up a situation that

might be either financed with the public, or sold to

somebody who might be interested in it after it

had been somewhat rehabilitated.

Q. And the purpose was to put it in some such

shape? A. That's right.

Q. Was there am^ intention by you of recouping

your [198] $20,000.00 advance from the operation

of the company as it then existed?

Mr. Maiden: If the Court please, I object to it

as leading.

The Court: Objection sustained.

Mr. Maiden : The question before that is leading.

There has been several leading questions, but in an

effort to save time, I am trying to hold my objec-

tions to a minimum.

By Mr. Walker:

Q. What were the business reasons of making
the advance of $20,000.00?

A. We thought we could put it in some shape

to make a profit on it.

Mr. Maiden: That's always a reasonable busi-

ness deal.
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The Witness: That's right.

By Mr. Walker:

Q. Did you advance any additional money after

the $20,000.00? A. Yes.

Q. And when was that?

A. I can't give you the dates. The books will

show that.

Q. I believe that has been stipulated as part of

the record. Were the additional advances made for

the same purpose?

A. The same general purpose, yes. I think it

was some [199] $14,000.00.

Q. What state of mind did you have with refer-

ence to the return of that money?

Mr. Maiden: I object to that, if your Honor

please.

The Court : Sustained as to form.

By Mr. Walker:

Q. Did you have any state of mind when the

money was advanced with reference to its repaj^-

ment? A. Yes.

Q. Was that state of mind—I think we better

withdraw that last question and answer. How long,

Mr. Brashears, did you feel that you had made a

wise decision?

Mr. Maiden: If the Court please, I object to

that as calling for a conclusion of the witness on

an ultimate question of fact solely within the juris-

diction of this Court.

The Court: Sustained.
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By Mr. Walker:

Q. Well, you have stated, Mr. Brashears, that

when you made the advance in 1936, and later, that

you did so because you hoped to recoup a profit of

it, is that correct?

A. That's right. We were in the business of

making loans for the sake of business only.

Q. Did you ever change your mind as to whether

you could make a profit out of it? A. Yes.

Q. When was that?

A. When we charged it off.

Mr. Maiden : What was that ?

The Witness: When we charged it off.

By Mr. Walker:

Q. Why did yon change your mind?

A. Because we had been unable to do anything

with it.

Q. Why had you been unable to do anything

with it?

A. Well, the war came along and things tight-

ened up, and the opportunities for raising capital

for such deals became ahnost impossible.

Q. What had you planned?

A. If we had been able to raise the capital, I

doubt if we would have been able to get any ma-

terial.

Q. Did you have any intention of putting up
any more money of your own ?

Mr. Maiden: If your Honor please, I object to
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the expression what his intentions were. I want

him to tell what he did.

The Court: Sustained.

By Mr. Walker:

Q. Have you had occasion to examine the minute

book of the Capital Service Company?

A. Yes.

Q. Do those minutes show any action taken by

the Board [201] of Directors with reference to

a decision regarding money being advanced to Cen-

tral California Utilities?

A. You mean further money? No. I haven't

been able to tind it.

Q. And how^ recently have you examined those

minutes ?

A. I just went over it this morning.

Q. Is the minute book in the courtroom?

A. Yes.

Q. As a Director of Capital Service Incorpo-

rated, did you have occasion to consider whether

additional money should be put into Central Cali-

fornia Utility project?

A. Yes. It was considered over a period of

years.

Q. Was it ever decided to put more money?

A. You mean after when?

Q. After '37.

A. When did we put the last money in?

Q. The last money was in 1937.
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A. We took it up numerous times. We weren't

in a position to put the money in.

Q. Why weren't you*?

A. We had several other deals, a couple of other

deals that required, in order to keep them alive,

much smaller amounts of money than would have

been required to do a real job on Central California

Utilities.

Q. What were these other projects'? [202]

A. One of them was Timm Aircraft, and the

other was the bakery project which started as

Ful-Ton Truck.

Mr. Maiden: You are speaking now in your

capacity as a Director and President of Petitioner,

Capital Service Incorporated, is that right?

Mr. Walker: I believe the witness has stated he

was a Director of Capital Service Incorporated,

not the President.

Mr. Maiden : But you are not talking about what

G. Brashears did too, are you?

Mr. Walker : The questions have related to Capi-

tal Service.

Mr. Maiden: All right.

By Mr. Walker

:

Q. Do you know why that money was borrowed?

Mr. Maiden: Just answer yes or no.

The Witness: Yes.

By Mr. Walker:

Q. As a Director of Capital Service Incor-

porated, do you know what disposition was made
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of that moneys A. The books would show it.

Q. You have heaixl Harry Moore testify this

morning that the sums of money which he mentioned

were borrowed by Capital Service Incorporated

from G. Brashears and Company from 1937, all

with the balances shown; can you state whether the

proceeds of this loan from G. Brashears and Com-

pany were [203] spent in these projects that you

mentioned? A. Yes, the majority of them.

Q. Can you state why such money was not spent

on the Central California Utilities project?

A. In the first place, there wasn't enough to do

anything with Central California Utilities. In the

second place

Q. Did you feel—Pardon me. I didn't mean to

interrupt.

A. In the second place, the other deals were

such that we would have lost them, we felt, if we

wouldn't put in some money; and we didn't feel

that we would lose the Certificate of Necessity on

the Central California Utilities by awaiting such

time as we could, either to dispose of it as a whole,

or finance it in such a way as to do the job that

was necessary.

Q. Why did you feel

A. There was different sizes of money that was

necessary between Central California Utilities and

the other two deals.

Q. Why did you feel that the Central California

Utilities would not be endangered
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Mr. Maiden: If your Honor please, I object to

that. The witness has just stated what he thought.

I want facts.

The Court: Objection sustained.

By Mr. Walker:

Q. Did you have a reason for deciding that

—

I will [204] withdraw that question.

A. Do you want me to state the facts of the

case?

Q. I want you to state the facts that you know
as to why the decision was made to put the money

borrowed from G. Brashears and Company into

the Timm Aircraft and into the bakery, rather than

into the Central California Utilities.

Mr. Maiden : G. Brashears ? I thought you were

talking about Capital Service.

Mr. Walker : The money borrowed from Capital

Service from G. Brashears.

Mr. Maiden: I've got no objection. Go on, tell

the story, Mr. Brashears. We've got to get through

with this.

The Witness: Well the record will bear out our

judgment; at the time, we were required to decide,

times weren't so good and we had three principal

deals. We had to decide which ones we could hold

on to best for the least amount of money, and we
felt that the Central California Utilities was princi-

pally dependent upon the Certificate of Necessity

and franchise, and in order to substantiate the value,

or a sale of the project, we felt that that was all
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we had to hang on to; and the others, if we hadn't

put small amounts of money into, we would have

lost entirely.

The other two deals have come out fairly well,

and that is on the record. The Revenue Depart-

ment has gone over all our books and records. [205]

By Mr. Walker:

Q. You have stated that you had hoped to either

refinance this utility proje<'t or sell it.

Mr. Maiden: If the Court please, I don't know

whether he testified to that or not. I object to what

he hoped to do, and I want to know facts.

Mr. Walker : I think the state of a man 's mind,

if the Court please, is a fact.

Mr. Maiden: I know what his state of mind is

today, but I don't know what his state of mind was

back in 1939.

Mr. Walker: That is what we are getting at.

Mr. Maiden: The actions of this corporation

will be shown by their official records. If you want

to keep insisting on going into this, I am going to

demand that you present your proper records which

will show^ what actions were taken.

Mr. Walker: I believe the record before the

Court already shows the dollars and cents that

changed hands, and why. I think it is also very

pertinent for the Court to know what the state of

mind was of the man who made the decision in this

matter. I think his state of mind is very definitely

fact.
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The Court: May I suggest, counsel, a corpora-

tion speaks from its records, and that is the best

evidence. The state of mind of an individual, even

though he may be a Director here in connection

with that corporation does not [206] reflect the

corporation. I want to give counsel for the Peti-

tioner full opportunity to present his case, but from

a witness of this kind, who is not an expert witness

as I understand it, the things to be elicited is what

was done and why, if the witness knows.

If we can confine ourselves along that general

line, we may save some time and stay within the

rules of evidence.

By Mr. Walker:

Q. Mr. Brashears, I show you from the stipula-

tion, Joint Exhibit 8-H, and show you the last two

entries of that exhibit entitled,
'

' Settlement of Shell

Oil" and "Sale of pipe" and ask you if that is

your handwriting? A. Yes.

Q. I point out, also to you, on the record, that

the balance in the account receivable owing to Capi-

tal Service by Central California Utilities was

charged off to profit and loss on December 31, 1942.

Are you familiar with that charge off?

A. Yes.

Q. Could you say why that was done?

A. The Certificate of Necessity had been can-

celed by the Railroad Commission in October of

1942.
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Q. Did you have anything to do with the cancel-

lation of the certificate?

A. The cancellation came from the Railroad

Commission. [207] We had stated in a letter at

some time previous that we could not—I think the

letter is there. I think it will show.

Q. I show you Petitioner's Exhibit 37, and ask

you if you have seen that before"?

A. Yes. It is a copy

Q. This is a copy of the letter to the Railroad

Commission. Did you have anything to do witli

the writing of that letter?

A. Not the actual w^riting. I had to do with the

decision that it should be written.

Q. And what did you have to do with tliat

decision ?

A. It was my recommendation they so advise the

Commission.

Q. And why was that?

A. Because I didn't think we had any reasonable

opportunity, any further reason to hang on to the

Certificate of Necessity, and to finance the deal or

sell it.

Q. What led you to that conclusion?

A. Times, general conditions, conditions of the

Capital Service Company. The war came along as

I have just stated. It was tough to do anything.

Q. Do you remember conferring about this mat-

ter with anyone else? A. Yes.

Q. Who did you confer with?
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A. I conferred with Mr. Price for one. Prob-

ably all the [208] other directors.

Mr. Maiden: Was that at an official meeting of

the Board of Directors'?

The Witness: We didn't always decide such

things at official meetings. The majority of the

Board was close together, and if we would come to

a decision of the majority of the Board, we would

proceed.

Mr. Maiden: Then, you would have minutes

written up, wouldn't you"?

The Witness: Sometimes. Sometimes.

Mr. Walker: I'll be through in just a minute,

counsel.

By Mr. Walker:

Q. You stated that the Timm Aircraft was one

of the projects which Capital Service had been

interested in, is that correct? The Timm Aircraft,

is that one of the projects? A. Yes.

Q. Did Capital Service own stock of Timm Air-

craft? A. Yes.

Q. And had Capital Service loaned money to

Trimm Aircraft? A. Yes.

Q. Do you know how Capital Service came out

with the Timm Aircraft?

A. They made a little money. [209]

Q. How was that made ? A. Sale of stock.

Q. Do you recall when that was?
A. Exactly no. The books would show.

Mr. Walker: No further questions.
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Cross-Examination

By Mr. Maiden:

Q. Mr. Brashears, am I pronouncing that name

correct? A. Yes, that's right.

Q. I hate to mispronounce people's names.

That's kind of a stumble for a country boy from

Tennessee, I'll tell you, right now.

A. How long?

Q. Not long. Mr. Brashears, this Brashears and

Company, would you give the Court some idea of

the volume of business, the volume of investments,

made by your company back in 1935?

A. I haven't that kind of memory. We have

books and records. We can bring them up and

show them to you. Your department has been over.

Q. Were the operations large or small?

A. Comparatively small.

Q. Comparatively small? A. Yes.

Q. It isn't considered to be a large securities

and investment company? [210]

A. I shouldn't think so.

Q. Well, do you have any idea of it; just give

us a rough idea of the volume of your financial

transactions in 1940 and 1941?

A. I couldn't do that.

Q. You don't have the slightest idea?

A. I have some idea.

Q. Well, give us your best recollection?

A. I have a balance sheet here, I think, an earn-

ings sheet.
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Q. That will be satisfactory.

A. Not of 1940. I can send for that. This is

one of 1948. That isn't one of 1940. We will have

to send up to the office to get it.

Mr. Maiden: I am going to get his best recollec-

tion.

By Mr. Maiden:

Q. Mr. Brashears, what connection did you have

with this company in 1940 and 1941?

A. Which company?

Q. The G. Brashears Company?

A. I was Dire-ctor and an officer.

Q. Director and an officer. What officer?

A. President.

Q. Now then, as President and Director of that

corporation in 1940 and 1941, do you mean to tell

this Court that you [211] don't have any recollec-

tion at all or any knowledge at all without looking

at books and records as to the approximate volume

of the financial transactions your company was in?

A. Not that I would care to state on the stand,

no. When the actual facts are available. I have the

balance sheet here.

Q. Well, that is for 1948. But you don't care

to give this Court a statement wuth regard to the

financial condition of the company in '40 and '41?

A. You mean the G. Brashears and Company?

Q. Yes.

A. No. Not without the records before me
which are available. They are available.
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Q. Well, where are they?

A. They are at our office right up the street

where we can get them in fifteen minutes. You want

the facts, don't you?

Q. Well, I just want a rough approximation.

A. I wouldn't testify to amounts and details

that far back with memory.

The Court: May I suggest that you haven't been

asked amounts and dates.

The Witness: Yes.

The Court: The only question you have been

asked is the general scope and extent of what the

business was in a [212] general way. That is all the

questions that is propounded to the witness.

The Witness : Well, your Honor, our business is

one that varies greatly, and I prefer not to testify

the amount of business. I have a balance sheet here.

I could have brought the profit and loss statement,

which I didn't think would be necessary. Our entire

records are available in fifteen minutes time.

The Court: I understand that; but that isn't

the question in this case.

By Mr. Maiden

:

Q. The balance sheet that you have there is 1948,

I believe? A. That's right.

Q. Mr. Brashears, I believe that in the reorgani-

zation of Inland Land Company, that the G. Bra-

shears Company received promotional stock in tlio

California Utilities Corporation, the debtor corpora-

' tion; they are partners in this case, is that right?



334 Capital Service, Inc., etc., vs.

(Testimony of G. Brashears.)

A. I don't believe so. I think it was Capital

Service.

Q. Do you mean to tell me, G. Brashears did

not owTi any promotional stock in California Util-

ities Corporation?

A. I don't believe so. G. Brashears and Com-

pany?

Q. Yes.

A. I don't believe so. It was Capital Service.

The Court: This is Capital Service.

The Witness: Capital Service had. We are not

talking about G. Brashears and Company.

By Mr. Maiden

:

Q. Well, didn't G. Brashears and Company have

some interest in Capital Service? A. Yes.

Q. What was that interest?

A. When? Now or then?

Q. Then.

A. It owned all of the common stock, the B
stock, so classified, of Capital Service Company.

It owns now

Q. I don't care about now.

A. Well, let me try to answer this, will you ?

Q. All right.

A. It owns now a trifle better than 50 per cent

of the A, and it owns something less than that

—

What date are you talking about?

Q. I want to know back in '35, '36, '37, '38 and
'39.



Commissioner of Internal Revenue 335

(Testimony of G. Brashears.)

A. I would say that all I know we owned at that

time was the B stock, and 100 per cent of the B
stock was controlled by the company.

Q. Was that promotional stock? A. Yes.

Q. And you hadn't paid anything for if? [214]

A. Not directly. We paid something in the way

of services and expenses.

Q. In organizing, is that right?

A. That's right.

Q. So that all of the money that was advanced

to the California Utilities Corporation came from

Capital Service Incorporated, is that right ?

A. Directly, yes, but some of it was supplied

through G. Brashears and Company loan.

Q. Now, and G. Brashears and Company didn't

have any of this money directly in this project?

A. No. It made loans to Capital Service.

Q. Now, I believe this record shows that G.

Brashears and Company never directly invested

any money in the California Utilities Corporation,

isn't that correct?

A. I don't think so, no. I think at the begin-

ning, my memory is at the beginning, G. Brashears

and Company put a small amount of money in while

Capital Service was being organized.

Q. But Capital Service repaid you that money ?

A. That's right.

Mr. Maiden: I believe that's all.

The Court : Anything further from this witness ?

Mr. Walker: Nothing from Petitioner.
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The Court: You may stand aside.

(Witness excused.) [215]

Mr. Walker: If the Court please, the Petitioner

has just recently found it desirable to produce an-

other witness which is in the courtroom now, but we

haven't really had an opportunity to confer with

him, and I would like to suggest that with the

Court's leave, we have a short time to do so prior

to putting him on. It won't take long. Will it be

agreeable to the Court to put our witness on at

1:30 this afternoon ?

The Court : Off the record.

(Discussion off the record.)

The Court: We will take a short recess.

(Short recess taken.)

The Court : Call your next witness.

Mr. Walker: Mr. Wood, who has entered his

appearance for Petitioner will interrogate the next

witness.

Whereupon,

ROY M. BAUER

called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Wood

:

Q. Will you state your name and address,

please %
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A. Roy M. Bauer, 810 South Flower Street, Los
Angeles.

Q. Who are your employers now, Mr. Bauer?
A. I work for three companies. The Southern

California Gas Company. Southern Counties Gas
Company. Pacific Lighting Corporation. All at that

address.

Q. And your title, please f

A. Presently, I am gas supply supervisor.

Q. Will you describe your education and experi-

ence prior to coming with your present em])loyers'?

A. I graduated in 1920 from the University of

California at Berkeley. Shortly thereafter, I worked

in the Southern County Gas and Oil Fields for a

period of time. I then returned to the university to

take post-graduate work in natural gas and petroleum

engineering.

I then became associated with the engineering staff

of the California Railroad Commission, which has

since become the Public Utilities Commission of

California.

During my period, for approximately three years

and a half, I had to do with service investigations,

rate matters, valuation matters, checking into new

areas of distribution, new areas of supply and con-

solidation of statistics.

Q. Of what? A. Natural gas entirely.

Q. Would you describe the duties that you have,

and have had in your present association with your

employers %
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A. Since September 1931, I have worked for the

three corporations mentioned. I originally had

charge of all gas [217] dispatching operations. My
work has been enlarged considerably in recent years

to that. Not only gas dispatching operations, gas

vsupply operations, watching the development in all

areas of California for new sources of supply. Make

forecasts, and investigating of new market areas.

Testifying for the Public Utilities Commission in

various cases, franchise cases. Cases such as were

held last year in the investigation of production

utilization of natural gas. California Case 45991,

before the Public Utilities Commission.

I have made some reports on underground stor-

age, and testified before the Federal District Court

of Southern California about a year-and-a-half ago

in one condemnation case.
"

I testified before the Federal Power Commission

relative to bring natural gas to California.

Prior to 1931, I was with the Southern Califor-

nia Gas Company, and several predecessor com-

panies.

In one year, I held the title of Rate and Ap-

praisal Engineer. I also testified in those earlier

years a number of times in rate litigations and valu-

ation litigations.

Q. In connection with those duties, did you have

occasion to appraise and valuate for prospective

profit purposes, franchises in the State of Califor-

nia, for the transportation of natural gas ?
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A. Yes, I investigated several cases. In fact,

off-hand, [218] I can recall I was complaint wit-

ness in three or four franchise cases. There was

one at Corcoran some years ago. There was another

one located at Newhall. And the most recent one

last year was at Riverside.

Q. Have you been emijloyed by the company in

connection with the obtaining of these certificates of

convenience and necessity to the transportation of

natural gas in California, and the maintenance of

those as to the wisdom of abandoning those cer-

tificates ?

A. As I said, I was interested in several cases in

helping obtain franchises for the company, and

made investigations in that area which would justify

the installation of pipe lines and pertinent facilities

to supply customers.

As far as abandoning was concerned, I can't re-

call that we have abandoned any in recent years.

Some years ago, we had occasion to look at a long

pipe line that was serving customers, and there was

lack of gas, and service was ultimately abandoned.

Q. Are you familiar with the transportation of

natural gas in the San Joaquin Valley, especially

Kings County and Fresno Coimty, and the sources

of gas supply of the companies that distribute it?

Would you answer yes or no ? A. Yes.

Q. What experience have you had to gain that

familiarity ?

A. Practically ever since I came to the company,
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as I [219] testified, I have been in charge of gas

dispatching operations, and in recent years, with

the complexities of supplies and transportation of

various areas in California, I have been more closely

connected with that.

Every day, in fact, I followed operations in all

the focal areas in Southern California, and issued

the necessary instructions and procedures to see that

all customers are supplied with gas at all times.

Q, In that area?

A. Also in that area. The Southern California

Companies supply up to Fresno.

Q. I would like to ask you a hypothetical ques-

tion, assuming certain facts. Assume that on Janu-

ary 1, 1942, that a corporation is the holder of a

certificate of convenience and necessity from the

State of California to obtain and distribute natural

gas in Kings and Fresno County, California; and

assume that the corporation has no employees, it has

no physical assets or cash. It has a small debt, under

$10,000.00. It has no office. It does, however, have

the possibility of raising funds or either through

of public financing or private financing ; and assum-

ing also for purposes of the question, that it has a

source of gas supply at prices and at quantities that

would be profitable to resell. And assume that there

are customers, potential supply customers in that

area. Have you an opinion as to the monetary value

of that certificate of [220] convenience and neces-

sity ?
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Mr. Maiden : Just a moment, if the Court please,

a hypothetical question should be based upon facts

in the record. Now the counsel for Petitioner in two

specific instances, I think, had stepped beyond the

record. One is, he has asked him to assume they

had a gas supply as of January 1, 1942, is that

right ?

Mr. Wood: That's right.

Mr. Maiden: The record in this case shows that

this company had no gas supply from 1937 on. That

has been the testimony of a witness. He has also

asked him to assume that they had hope as of Janu-

ary 1, 1942, of obtaining financing—Was it

financing ?

Mr. Wood: Financing.

Mr. Maiden : Obtaining financing.

Mr. Wood: Raising money.

Mr. Maiden : Raising money.

Mr. Wood : And '

' possibility " not '

'hopes.
' '

Mr. Maiden : And possibilities of raising money.

I think this record shows, if the Court please, that I

think it is the clear evidence in the case that any

possibility, alleged possibility, that this company

may have had for obtaining finances, had expired

as of December 31, 1941. And I submit that the

hypothetical question should be corrected so as to

properly state the record in that connection, before

asking [221] the witness his opinion.

The Court : The objection wall be overruled. The

weight to be given the witness' testimony in a case
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of this kind will depend entirely upon the assumed

facts in the question, being a matter of record.

Mr. Maiden: Thank you, your Honor.

The Court : And that will be measured, of course,

by the facts of record w^hen it comes to a determina-

tion of the weight to be given this witness' answer.

You may answer.

The Witness: Yes, I have an opinion.

By Mr. Wood:

Q. First of all, an opinion as to the monetary

value. Will you state your opinion as to the mone-

tary value ?

A. I am unable to give you an actual dollars

and cents value without knowing the facts of the

case, it depending upon whether the operations are

large or relatively small. It depends whether the

operations show large profit, or whether they show

less than the customary 6 per cent which is gen-

erally allowed public utilities corporations by the
'

Commission in this State. It definitely has a poten-

tial value.

Q. Assuming those same facts, have you an opin-

ion as to the value monetary or otherwise of the

certificate of convenience and necessity at January

1, 1942.

Mr. Maiden: I would like to know what other

fact he has assumed here. I just want to know

where I am with regard to [222] the questions and

answers. J|

Mr. Wood : Assuming the same facts that I gave

at the beginning.

I
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Mr. Maiden: And I want to know what addi-

tional facts you would have to assume. I believe

you stated that you would have to know something.

Mr. Wood : As to the monetary value.

Mr. Maiden: What are the facts'?

The Witness : May I have the question read ?

(The question was read.)

The Witness : In my opinion it would have value

because a certificate of public convenience and neces-

sity is a prerequisite to the lawful operation of a

public utility company. The Commission in this

State wouldn't permit you to serve an area without

a certificate, and the Commission has said on several

occasions also

Mr. Maiden: Your Honor, that is a matter of

law, and I object to it.

The Court: The answer as lie gave it is not

responsive to the case.

(The question was read.)

Mr. Maiden: Your Honor, I think the witness

ought to explain what he thinks, by otherwise, that

is too broad and general.

The Court : Could not that be a matter for cross-

examination ? [223]

Mr. Maiden : Yes, it would, your Honor. I with-

draw the objection.

The Court : The answer called for by that ques-

tion is ves or no.
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By Mr. Wood

:

Q. The answer is yes or no. A. Yes.

Q. I repeat. I have already asked this same

question. Would you state your opinion ?

A. My opinion is that a company having a cer-

tificate of public convenience and necessity does

have a potential value there if the facts as you have

stated them are correct.

The Court : The question propounded to the wit- a
ness was, what is that value.

Mr. Wood: It has a value monetary or other-

wise.

The Court : He has answered that ?

Mr. Wood: He has answered it has a value,

potential value.

By Mr. Wood

:

Q. Would you explain what you mean by po-

tential value?

A. As I said previously, before a corporation

can provide service in any area, they must have a

certificate of public convenience and necessity. If

two corporations were attempting to supply a cer-

tain area, and one had the franchise [224] and the

supply as you have indicated, obviously they would

be the ones that would take over the distribution of

gas. Under those conditions, in my opinion, the

certificate does have value.

(Discussion off the record.)

(The question was read.)

(Discussion off the record.)
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The Court: Very well. On the record.

Mr. Wood: If your Honor please. I woukl like

Yevy much. I don't quite understand.

The Court: You will proceed in your own way.

By Mr. Wood:

Q. Take the same set of facts that existed Janu-

ary 1, 1942, and altering one fact as to the source

of gas supply, and assuming that during the year

1942, the source of gas sux)ply, that is any source

or sources of gas of this company are diminished to

the point that it is either impossible to obtain gas,

or possible to obtain it only at prohibitive prices.

Assuming that change of conditions during the

year 1942. Have you an opinion as to the value of

that certificate, as to the value and its potential

value*? Yes or no. A. Yes.

Q. Would you as an expert based on those facts,

state your opinion as to the value or potential value

of that certificate? [225]

(The question was read.)

The Witness: If there is little or no gas sup-

ply

The Court: The question is just to state your

opinion as to value. That is the question you are to

answer.

Mr. Wood: I would like to withdraw that ques-

tion, if your Honor please. I will start out first and

ask this of the witness.

By Mr. Wood:
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Q. Has this certificate a value, or potential

value? Answer yes or no.

Mr. Maiden: I want to know when?

Mr. Wood: This is after the change of condi-

tions in 1942, in this hypothetical set of facts. One

condition being changed that the source of gas

supply is infeasible and impossible to get and no

longer economical, that is during the year 1942,

after this change.

Mr. Maiden: In other words, you are asking

him to assume that they had gas supply up to Janu-

ary 1, 1942, and then after January 1, 1942, you are

asking him to assume that they had no gas supply,

is that right?

Mr. Wood: Yes. Not quite as flatly as that, but

that is the substance of it. It was either not avail-

able or not economical.

The Court : Gentlemen, let 's proceed.

By Mr. Wood:

Q. Has it a value? [226]

A. No, I do not think so.

Q. Has it a potential value?

A. No, I do not think so.

Q. What is the basis of your opinion that it has

no value or potential value?

A. The condition that you stated, namely that

there is no supply available under any conditions,

and without a supply of any kind, obviously a cor-

poration could not function.
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Q. The question was not under any conditions.

It was either cut off or a tightening of the supply

to the degree that it was no longer economical to

obtain the supply either through high price or Gov-

ernment restriction. That is, the supply practically

disappeared as a practical matter.

A. Well, if there was no supply, it would have

in my opinion, no value. If there was a very small

supply under the conditions with which it would be

uneconomical to operate, it would have perhaps a

very small value.

The Court: It w^ould have a value?

The Witness : It w^ould have a very small value.

The Court: For commercial purposes, is that

what you mean to say?

The Witness: That's right.

The Court: Little or no value under those condi-

tions.

By Mr. Wood:

Q. You stated that you are familiar with the

distribution [227] of natural gas by commercial

companies in Kings and Fresno County and the

San Joaquin Valley in general. You are familiar

with the sources of supply in that area, of the na-

tural gas that is being distributed. Did you have

that same familiarity at the beginning, as to condi-

tions at the beginning of 1942?

A. Yes. I have been thoroughly conversant with

that area for at least fifteen years.

Q. Have you ever heard of the Gas Fuel Service

Company ?
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A. Yes, I did hear of them some years ago.

Q. Are you familiar with the location of the

company and the nature of its operations?

A. Only generally.

Q. Would you describe the conditions in the

San Joaquin Valley in general, and Kings and

Fresno County in particular, as to the ability of a

commercial gas company to obtain a source of sup-

ply, coming into the valley, and not having the

source of supply before thaf?

Mr. Maiden: Your Honor, I think he ought to

confine it to this Petitioner. We don't care what

some other company might have done.

The Court: The objection is sustained. The

question is directed to bringing a source of gas in

that can be brought in any place into any com-

munity.

By Mr. Wood:

Q. Would the Gas Fuel Service Company be

able to obtain [228] gas at commercial prices and

in commercial quantities for distribution in Kings

and San Joaquin County at the beginning of 1942

;

would it have such sources of supply?

Mr. Maiden: If your Honor please, I don't

know that the witness has testified that he kno^vs

anything about the operations of Capital Service

Company.

The Court: If the witness knows of his own

knowledge.
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The Witness: I can state that the gas com-

panies in actual operations at that time had all the

sources of supply

The Court: Just a moment. Read the question

please.

(The question was read.)

Mr. Maiden: I ohject to that, your Honor, be-

cause this witness hasn't shown that he knows any-

thing about the Gas Fuel and Service Company as

of January 1, 1942, and obviously one company

might be able to get gas whereas another company

might not be able to get gas, such as the company

we have here.

The Court: If the witness knows of his own

knowledge as to the particular company, it is com-

petent testimony, otherwise not.

The Witness : I have no direct knowledge of the

Gas Fuel Service Company as of that particular

date.

The Court: Very well.

By Mr. Wood

:

Q. On January 1, 1942, were there sources of

gas supply for distribution in Kings and Fresno

County for commercial [229] companies?

A. There were.

Q. Were there also sources for companies that

had not been in operation, or about to go into

operation *?

Mr. Maiden: Your Honor, I object to that as

being entirely too speculative.
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The Court: Objection sustained.

By Mr. Wood:

Q. First of all, were there any changes during

the year 1942, in the sources of gas supply available

for distribution by companies in Fresno and Kings

County? A. Yes, there were.

Q. Would you describe those changes ?

A. The first major repressuring in California

started in 1942 at Kettleman Hill oil fields and

increased rapidly so that by December, as I recall,

about ninety million cubic feet daily were returned

to the underground structures.

Q. If I may interruiDt, how does Kettleman Hills

tie into Fresno and Kings County"? What connec-

tion does it have?

A. Kettleman Hills is largely in Kings County

and is the major oil and gas field in the upper end

of the San Joaquin Valley. This took gas away

from current buyers for distribution, and naturally

reduced materially the gas available to gas com-

panies use of this major source of supply.

As far as utilization of gas is concerned, the [230]

major operators at that time were called upon to

produce all the oil that it was possible to produce

in order to take care of the mounting demands of

war industries, and more particularly, the increased

demands of the armed forces. That required the

gas companies to avail themselves of every foot of

commercial gas production to which they could con-
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nect their fa<3ilities in order to meet this increased

market demand, which continued through the war

period.

Q. How much of this took place in the year

1942; how much of this change"?

A. I can't recall definitely without referring to

charts, but Pearl Harbor occurred in December,

1941, and it was wdthin a short period that industry

started to increase; so I would say that during the

year 1942, the effect of the war effort was very

noticeable in the fuel demands in California.

Q. I would like to ask one more hypothetical

question. Assuming the same set of facts as in the

first question. Do you recall those facts, or would

you rather that I go over them?

A. I believe I recall them.

Q. Assuming the conditions as to the source of

gas supply w^ould be as you have testified to here;

have you an opinion as to the value of the certificate

at the beginning of 1942, and at the end of 1942,

after this change has taken place? Answer yes or

no. A. Yes, I have an opinion. [231]

Q. Would there be a change in the value? An-

swer yes or no. A. Yes, there would.

Q. What would that change be in your opinion

as an expert?

A. It would be a material reduction in value

under the conditions that you set forth.

Q. Would you explain what you mean by a ma-

terial reduction in value?



352 Capital Service, Inc., etc., vs.

(Testimony of Roy M. Bauer.)

A. I can't place a monetary value on it specif-

ically. As I said previously, one would have to

know the exact circumstances under which the cor-

poration operated. But at the beginning of the year

with a gas supply in prospect, and customers in

prospect, and a franchise to supply those customers,

in my opinion, the franchise does have some value.

On the other hand, if there is no assurance or little

assurance or the supply is uneconomical, it has little

or no value.

Q. It has little or no value, you say?

A. That is my opinion.

Q. Have you any opinion as to whether at the

end of 1942, it would be worthless for all practical

purposes'? Yes or no.

Mr. Maiden: Your Honor, I object to that as

leading.

The Court: Objection sustained. [232]

By Mr. Wood:

Q. Would you explain w^hat you mean by little

or no value?

The Court: Hasn't the witness been over that?

I don't want to take anything away that counsel

has, but it seems to me we are getting no place in

this examination of this witness as an expert. If

you have anything specific and definite, go ahead

and proceed.

By Mr. Walker:

Q. May I ask the witness one or two questions?

Mr. Bauer, assume the set of hypothetical facts
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which were stated at the outset being the facts with

reference to corporation A, and assume the same

facts as having been stated with respect to corpora-

tion B, except that as to corporation B there was

no certificate of convenience and necessity, can you

state whether your opinion of value would differ as

between corporation A and corporation B?
A. Yes, it would.

Q. Which corporation, in your opinion, would

have the greater value ?

A. The corporation having the franchise certif-

icate, which I understood was the A.

Q. In your experience in the gas field, and in

your experience in connection with the certificate

of convenience and necessity, can you tell the Court

what your experience has [233] been with reference

to the granting of those certificates to a corporation

seeking it in an area where a certificate is already

outstanding ?

Mr. Maiden : Your Honor, I think that involves

a matter for the Utilities Commission, and not for

this witness. It is purely speculative.

The Court: This witness hasn't shown any ex-

pert knowledge in this particular line. Is there any-

thing further gentlemen?

Mr. Walker: No further questions.

The Court: You may step do\Mi.

(Witness excused.)

The Court: How^ long do you expect to take

with cross-examination ?
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Mr. Maiden: Your Honor, I believe I can do

it in thirty minutes.

The Court: Has coimsel for Petitioner any fur-

ther testimony *?

Mr. Walker: None at all, your Honor.

The Court: We'll suspend until 1:30.

(Whereupon at 12:00 o'clock noon, a recess

was taken until 1:30 p.m. of the same day.)

Afternoon Session

1 :30 P.M.

The Court: You may proceed.

Whereupon,

ROY M. BAUER,

called as a witness for and on behalf of the Peti-

tioner, having been previously duly sworn, resumed

the stand and testified further as follows:

Cross-Examination

(Continued)

By Mr. Maiden:

Q. Mr. Bauer, I believe you stated that at one

time you served with the Railroad Commission

which is now" the Public Utilities Commission of

California? A. That is right.

Q. I believe you stated that you have been with

your present company since 1931.

A. In the capacity of gas supervisor. I have

been with predecessor gas companies now incor-



Commissioner of Internal Revenue 355

(Testimony of Roy M. Bauer.)

porated into Southern California Gas Company
since 1924.

Q. Then your service with the Commission was

prior to—would be prior to 1931 ?

A. Yes. It was the period 1921, '22, '23 and
'24.

Q. Now, you have been asked to express an

opinion on the basis of some assumed facts. I want

to ask you first, when were you first contacted by

counsel in this case with respect to your testimony

today? [235] A. This morning.

Q. This morning? A. Yes, sir.

Q. Prior to the discussion that you had with

your counsel before you went on the stand did you

have any personal knowledge of the operations of

the Capital Service, Inc.—I mean, of the Central

California Utilities Corporation, the Kettleman-

Lakeview Oil Company or the Gas Fuel Oil Com-

pany from 1936 up to January 1, 1942?

A. I had knowledge of the operations generally

of the Gas Fuel Service Company, and there was

also some drilling concern—I believe you mentioned

one—that had certain operations in the Dudley Rich

Field, which I had knowledge of.

Q. Was that knowledge gleaned from observa-

tion, going out there and seeing them drill and ask-

ing them who was drilling?

A. Mostly from contacts through our field peo-

ple. I did travel through the territory once.

Q. You did travel through the territory?
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A. Yes.

Q. How mucli pipe line and. equipment and how

many customers, if you know, did the Gas Fuel

Service Company operate in Fresno County from

the period 1936 up to January 1, 1942 '^

A. I can't recall offhand. It was a relatively

small operation.

Q. But you do have knowledge of the fact that

they did [236] operate pipe lines in Fresno County ?

A. It is either Fresno or Kings. In the general

area of Stratford, the town of Stratford.

Q. The town of Stratford? A. Yes.

Q. But you don't know whether they were actu-

ally operating their certificate of necessity in both

the Counties of Fresno and. Kings'?

A. I -can't recall from memory, no.

Q. Now, Mr. Bauer, you stated that a certificate

of necessity was essential to a company such as we

have here, that they couldn't operate without it.

I will ask you if a certificate of necessity would be

issued to a corporation to operate in a particular

county without the corporation first having a fran-

chise from the county. A. That is correct.

Q. In other words, they would first have to have

a franchise before the Commission would issue a

certificate of necessity? A. That is right.

Q. Now, I believe you were given another hypo-

thetical question which wasn't based upon any facts

in the case, as I understand, and that is: That

assume on January 1, 1942 that company A had a
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certificate of necessity to operate in a particular

territory; that company B didn't have a certificate

of necessity; [237] which one of those companies

could operate or—do you recall that specific ques-

tion'? I think I have forgotten some of the details.

A. Yes, I do.

Q. Will you state it, if you recall it?

A. As I recall the question, it was which of two

comj^anies, A or B, could operate and supply the

public with gas; one having a certificate and the

other not having a certificate, and it was my opinion

that the company A having the franchise and cer-

tificate was in a position to service the public in pref-

erence to the other company.

Q. Well now, let me ask you this question : Sup-

pose too, company A had the certificate and was not

an operating company, it was an inactive company;

suppose that it didn't have any pipe lines or equip-

ment of any kind; suppose that it had had that

certificate of necessity for a—w^ell, say at least

seven or eight years; suppose that they didn't have

and couldn't obtain sufficient finances to put in the

pipe line equipment necessary to serve the cus-

tomer; and suppose that they had no gas sujDply

—

which it could obtain.

Now, I am asking you on the other hand, assume

that company B which did not have a certificate of

necessity, but had the finances to equip a gas line

sufficient to render the service; suppose that they

did have gas available to them; and suppose this
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company B applied, to the Railroad Commissioner

to revoke [238] the certificate of necessity of com-

pany A and grant them the certificate of necessity.

Now, in your opinion, what would be the outcome'?

A. If I were company A I would immediately

proceed to acquire rights for gas, assuming that

company B had gas available.

Q. Well, I know, but my question was that as-

suming company A couldn't get any gas. 1

A. Well, if they couldn't get any gas under any

circumstances, obviously they wouldn't be in a

position to supply the market.

Q. And the certificate of necessity would be

granted to company B that could demonstrate its

ability to give effect to the certificate of necessity?

Isn't that right?

A. The second company would first have to have

the franchise before they could apply for a certif-

icate of convenience and necessity.

Q. Now then, assume they did have a franchise.

A. Well, under your hypothetical case, if com-

pany A had absolutely no possibility of getting gas,

then there is a good possibility that company B
would be given the leading position.

Q. The purpose of issuing those certificates of

necessity is to have them utilized, isn't that right?

A. Yes. It is the exercise of rights that a com-

pany obtained from the public bodies like a county

or municipality. [239]
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Q. And the Commission wouldn't permit a com-

pany to hold one of those certificates out against

all the world if the company failed to utilize the

certificate, would it?

A. There might be a time limitation there. There

is several possibilities that you would have to ex-

plore to give an exact answer. I would have to know

the exact conditions under which you propounded

your question.

Q. A certificate of necessity is issued to a com-

pany premised upon the proposition that that com-

pany is able and capable of utilizing that certificate

of necessity, isn't that right?

A. That is the general premise, yes.

Q. The Railroad Commission—Public Utilities

Commission would not issue a certificate of neces-

sity to a company that didn't demonstrate that

they could and would utilize that certificate. Isn't

that right? I mean, just give the devil his dues.

A. That is correct. If there is no possibility in

the future of obtaining any supplies.

Q. Now then, let's assume that as of January

31, 1941, that the holder of this certificate, the Gas

Fuel Oil Company, did not have a gas supply and

the probabilities of it getting a gas supply were

practically negligible; assume that if it could have

gotten a gas supply, but as of De<?ember 31, 1942

it could not obtain sufficient finances with which to

utilize [240] the gas supply, that is, to put in

operation the gas pipe line that they had authority
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to operate; m that situation what would be your

opinion as to the value of the certificate of neces-

sity as of December 31, 1941?

A. You stated two dates. The first time you said

December, 1942 and now you say December 31,

1941.

Q. Well, I meant December 31, 1941 to start

with. I meant to have the same dates, you see.

A. I see. In my opinion it would have little or

no value. That is the same question that was pro-

pounded by opposing counsel.

Q. Now, assuming that to be the case as of

December 31, 1940, your answer would be the same ?

A. Yes, upon the assumptions that you have

stated.

Q. Now, assuming that that was true every year

back until December 31, 1939, then your same

opinion would prevail as of December 31, 1939? ]

A. Yes, with the understanding that there was

no future possibility at any time of getting any

gas to run the business.

Q. That is right.

Now, when you say "possibility" would you say

just an iota of a possibility, just a scintilla of pos-

sibility would change your opinion any I

A. Yes, if there was the least possibility of get-

ting gas there it would. [241]

Q. You mean just an infinitesimal possibility?

A. No, I wouldn't say that. Let's get down to

facts. If there was a possibility of getting sufficient
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gas to take care of the firm service that was re-

quired for the customers that were to be connected

with the systems, then you would say, ''Yes."

Q. Well, when you speak of the word, "pos-

sibility" do you mean substantial possibility, that

is, a possibility based upon fact rather than hope

in the mind of an individual?

A. Both, because in this oil and gas game in

California there is always hope if you are within

a certain general geographical area.

Q. But a hope and a reality or possibility might

be two different things. Isn't that right '^

A. Yes, that is right.

Q. Just because I hope I may be a millionaire

don't mean that I will ever be a millionaire, does it?

A. Not necessarily.

Q. Now then, I believe you stated in answer to

the hypothetical question put to you that before you

could express any value—I mean, any opinion of

monetary value or any other kind of value, as I

understood, that you would have to know something

about the operations of this company; whether it

had been making a profit or whether it had been

making losses. Isn't that true? [242]

A. Yes, that is right. I was referring to mone-

tary value.

Q. Now, of course, you don't know what the

profits or expenses of this company had been up to

January 1, 1942, do you?

A. No, I had no opportunity of examining the

records.
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Q. Now, Mr. Bauer, have you had an oppor-

tunity to read the certificate of necessity that was

granted this Gas Fuel Company?

A. No, I have not.

Q. You don't know what is in it?

A. No, I can't recall. *

Q. Have you examined the franchises issued to

this company from Kings and Fresno Counties? I

A. I can't recall I have. ]

Q. Now, I want to ask you this question : This is

just a heart-to-heart question on a fact so far as

you may know it by reason of having dealt with

the Railroad Commission, and I assume you have

had dealings before, it is my belief, as a witness in

certain cases. Let's say that a corporation

Mr. Walker: May I interject at this point? If

this witness is to be cross-examined on his knowl-

edge of the functions of the Railroad Commission,

that there will be no objection to my redirect ex-

amination also wdth this connection to the Railroad

Commission. We have qualified him as a gas [243]

expert, not as a student of the administrative pro-

cedures of the Commission. So if counsel wishes

to get into that phase of it, I would like an oppor-

tunity to reexamine that phase.

Mr. Maiden: Well, I appreciate counsel's objec-

tion, and I don't care to push that point any

further.

Mr. Walker: There is already one question in

the record on that phase.

I
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Mr. Maiden: Now, when you spoke about the

value of a certificate of necessity owned by a cor-

poration, was that based upon that company actu-

ally utilizing and operating that certificate of

necessity ?

The Witness: Yes.

Mr. Maiden: I believe that is all, if the Court

please.

Mr. Walker: Just three questions, your Honor.

Redirect Examination

By Mr. Walker:

Q. Counsel has referred to the hypothetical

question posed to you regarding corporations A and

B, and he has asked you as to whether the certificate

which A had would be supplanted by a certificate

in favor of B if B had the gas supply and the

money to lay the pipe. I will ask you then, assum-

ing that A had the certificate to start with, if that

certificate would be revoked without a hearing on

the merits of their respective positions'? [244]

A. No, a public hearing would be held under

those conditions.

Mr. Maiden : Oh, I stipulate that.

By Mr. Walker:

Q. You have also stated on cross-examination

that from 1939 onward the certificate would have

had no value unless there had been a gas supply.

I believe that is the general tenure of the examina-

tion. I would like to ask vou if vou have the same
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opinion back as far as 1935 assuming—I think per-

haps the best thing is to refer to the question that

was asked.

Mr. Maiden: That will take a lot of time if you

are going to find that question.

By Mr. Walker:

Q. If the corporation which has the certificate

had no gas at the end of 1939 and you were pinned

down to the scintilla of a possibility of it getting

gas, you stated that there was substantially no value

to the certificate or the company which held it. I

will ask you to devote your attention to that same

question, but taking the dates back to the end of

1935, and ask you hypotheticall}^ if a corporation

which held a certificate and had no supply of gas,

and nothing but the certificate, if the value at that

date would be any different from the value you

testified to as of 1939.

A. No, if there was no possibility of obtaining a

supply.

Q. Do you know of the relative possibilities be-

tween [245] 1936 and the end of 1941 of the gas

supply in Kings and Fresno Counties'?

A. My recollection is that some additional fields

were being developed in the northern end of Fresno

County about that time, and Dudley Rich was

gradually tapering in deliverability towards the end

of the period you mentioned.

Q. Was gradually doing what?

A. Tapering in deliverability.
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By Mr. Wood:

Q. In counsel's last question he asked you, in

your answer to the original hypothetical question

regarding the value of a certificate of necessity, if

your opinion was based on the company operating

it I That is a little vague. When you answered the

question about the value of the certificate of neces-

sity, was it necessary that there be operations at

that time, or did you have in mind operations then

or including prospective operations in the future,

that is, the operating of it includes the possibility of

future operation as well as present operation? I

don't know if I make myself clear, except the ques-

tion counsel asked, the last question on cross-

examination, I felt was ambiguous in the respect

that your question hinged upon the company operat-

ing under the certificate of necessity, and I asked,

when you answered the question, did your answer

depend upon the actual operation at that time, or

did it also include the possibility of operating in

the future if there [246] was a prospect of that

future ?

Mr. Maiden: If your Honor please, I think he

ought to first ask this witness whether or not he

understood my question. Now, he says that it is

ambiguous, but I stated the question and he readily

responded. Now, if the question wasn't ambiguous

to him, I don't understand this question. I think

it is objectionable.
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The Court: Well, let's see what it develops. I

can't tell at this time.

The Witness: I understood government counsel

to say that the company was not operating and had

no possibility or an infinitesimal possibility of sup-

By Mr. Wood: f

Q. That isn't the question. His question, as I

understand it, was with your regard to your an-

swers to the first hypothetical questions and the

assumed facts in those hypothetical questions were

—

there was no operation under the certificate of

necessity at the time, and I wanted to bring out that

your answer was based upon one of those assumed

facts, that there was no operation under that certif-

icate at the time that you placed the value on that

certificate.

A. Yes, that is the way I miderstood it. I

Mr. Maiden: Now, you are going to have to

explain it to me, Mr. Witness, because I don't

understand the question and I don't understand

your answer. Now, here was the question [247] I

asked you: I asked you whether your value that

you spoke of as attaching to a certificate of neces-

sity owned by a corporation was based upon the

assumption that that corporation was active, an

operating corporation utilizing the certificate. Now,

what is your answer to that ?

The Witness: Your Honor, I seem to be con-

fused. There are apparently two sets of questions,
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and I can't differentiate between one and the other.

My original understanding to one of the questions

was

Mr. Maiden : Just a minute. Mr. Reporter, will

you read my last question to him*? I want that

question answered.

(The record was read.)

The Witness: This is that hypothetical question

you set forth?

Mr. Maiden: Yes. To which you answered,

''Yes."

The Witness : If the corj)oration was an operat-

ing corporation that would be one thing, and if

your question is directed solely at the premise that

we start with an operating corporation, then the

franchise value was considered on the basis of such

an operating corporation.

Mr. Maiden: That is what you had in mind,

then, w^hen you spoke about the value of the certif-

icate owaied by a corporation, that that certificate

had value in the operation by the corporation of

the certificate*?

The Witness : Yes, and I also stated if there was

a good [248] possibility of getting a source of

supply in the immediate future, that it would be-

come operative, the answer was also yes.

Mr. Maiden : Now, I want you—were you still in

your cross-examination ?

Mr. Walker: No further questions on redirect.
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Mr. Maiden : Just one question, your Honor, and

I will be through, on my honor.

Recross-Examination

By Mr. Maiden:

Q. Mr. Bauer, you were asked by counsel on

redirect examination to assume that the state of

facts that I gave you as being the situation at the

end of each of the years from 1939 to the end of

1942, the counsel asked you then whether under

those same facts back as of December 31, 1935, your

answer would be the same, and I believe you stated,

"Yes." Do you recall that?

A. Yes, I recall that.

Q. Now, I want you, though, to assume this

additional situation which actually existed in this

case back at the end of December 31, 1935, and

that is, that the company not only had a franchise,

not only a certificate of necessity; but it likewise

had actual pipe line laid and customers served by

those pipe lines and knew that there were several

gas Avells available to them by lease or purchase

which had been good [249] producing wells but

had been cemented up. Then, would it be your

oi3inion, in that change of the stated facts

Mr. Walker: If the Court please, if we are try-

ing to bring in the actual facts that the record

shows, I think that we should also show that there

was no gas being distributed at that time.
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Mr. Maiden : There wasn 't at the end of Decem-

ber 31, 1935. No gas was actually being distributed,

but they had these wells that had simply been

capped up. They were available to them.

Mr. Walker: The witness is an expert, if the

Court please, and just capped up means something

from being cemented in.

Mr. Maiden: All right, cemented in, and as of

December 31, 1935 the corporation thought that

they could bore out that concrete and attach up and

have gas. Now, would that change your answer?

The Witness: Well, under those conditions, I

would assume there was a possibility of gas pro-

duction and the franchise would then have value.

Mr. Maiden: That is all.

Mr. Walker: Petitioner rests, your Honor.

The Court : For my information, let me ask this

witness a question. I am not clear on it.

Will a certificate of convenience and necessity be

issued [250] to any concern that has a source of

supply of gas and prospective customers'?

The Witness: Yes, generally speaking.

The Court: Well, what do you mean by "gener-

ally speaking"?

The Witness : Well, it would have to be econom-

ically feasible.

The Court: Well, I understand that. I said that

had a source of supply of gas and had prospective

customers.
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The Witness : If it were not in competition with

another concern, it would undoubtedly be granted

the certificate.

The Court : Now, is it true that the certificate of

necessity gives exclusive privileges in a given ter-

ritory to distribute gasoline?

The Witness : Yes. That is the California Com-

mission 's procedure.

The Court: Under your California law that is

an exclusive right and may be a monopoly?

The Witness: Yes, it is a regulated monopoly.

The Court : How may a certificate of convenience

and necessity terminate? By non-use?

The Witness : By non-use and elimination of all

possibility of future supply.

The Court: By "non-use", for how long? [251]

The Witness: That I am unable to say. Condi-

tions change from time to time.

The Court: Then, as I understand from your

testimony that if gas was not being distributed in

conformity with the certificate of convenience and

necessity issued in this case, that the right of the

holder of that certificate of convenience and neces-

sity would terminate ?

The Witness: They would terminate after a

considerable period of time.

The Court: Well now, I am not an expert and

you are. What do you mean by, "a considerable

period of time." I don't know your California law.

You say that you are familiar with it.

\
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The Witness: I also stated that I would have to

know the exact conditions of a i)articular case, but

let's assume that a company had a certificate and

exercised it and then the supply disappeared. The

company could continue to hold that certificate if

no other company attempted to serve in that par-

ticular area and in the interim they had attempted

to, by due diligence, to acquire an additional supply.

The Court: All right. Now, if another company

that has a supply of gasoline and prospective cus-

tomers attempts to serve in that community, that is

what I am trying to get, at least.

The Witness: Then another public hearing is

held and [252] the merits of the two are decided by

the Public Utilities Commission.

The Court: And the certificate of convenience

and necessity that had been issued prior thereto

might be held a nullity and cancelled ?

The Witness: That is correct, if this first com-

pany had no possibility of source of supply.

The Court : That is all I have.

(Witness excused.)

Mr. Maiden: Now, if the Court please, I have

some exhibits to put in evidence. I would fii'st like

to offer in evidence, and Petitioner's counsel has

agreed that he will have no objection

The Court : All right, just make your offer.

Mr. Maiden : This is a certificate from the State

of California, Office of the Secretary of State, cer-
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tifying that these three corporations' charter was

cancelled on January 3, 1940, and that they have not

yet been revived.

The Court: Very well, it is offered in evidence.

Mr. Walker: No objection.

The Court: It will be received as Respondent's

Exhibit M.

(The document above-referred to was re-

ceived in evidence and marked Respondent's

Exhibit M.)

RESPONDENT'S EXHIBIT M
[Letterhead]

State of California

Office of the

Secretary of State

Frank M. Jordan

Secretary of State

I, Frank M. Jordan, Secretary of State of the

State of California, hereby certify:

That Central California Utilities Corporation,

Gas Fuel Service Company and Kettleman Lake-

view Oil and Gas Co., Ltd. became incorporated un-

der the laws of this State by filing their Articles of

Incorporation in this office on the dates respectively

set forth : August 3, 1936, January 3, 1933, and April

6, 1931.

I further certify that the said ''Central California
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Utilities Corporation" was authorized to exercise

all its corporate powers, rights and privileges at all

times from and after August 3, 1936, to January

6, 1940;

That the said "Gas Fuel Service Company" was

authorized to exercise its corporate powers, rights

and privileges at all times from and after January

3, 1933, to March 6, 1935, whereupon it suffered a

suspension of such powers, rights and privileges for

nonpayment of franchise taxes due this State; that

the said corporation became reinstated on May 17,

1935, and remained in good standing until January

6,1940;

That the said "Kettleman Lakeview Oil and Gas

Co., Ltd." was authorized to exercise its corporate

powers, rights and privileges from and after April

6, 1931, to March 16, 1933, from and after July 6,

1933, to November 2, 1934, and from and after No-

vember 21, 1934, to January 6, 1940—there being a

suspension of its corporate powers, rights and privi-

leges for nonpayment of franchise taxes on March

16, 1933 (reinstatement on July 6, 1933), November

2, 1934 (reinstatement on November 21, 1934) and

January 6, 1940.

I further certify that on the 6th day of January,

1940, pursuant to the provisions of Section 32 of the

Bank and Corporation Franchise Tax Act of this

State, a report was transmitted to my office by the

Franchise Tax Commissioner wherein appeared the

names of domestic and foreign corporations which
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had failed to pay, prior to the time prescribed by

said Section 32, the tax or any portion or install-

ment thereof, or penalties and interest thereon, as

computed and levied under said act.

I further certify that on said 6th day of January,

1940, a record was duly made in my office relative

to the delinquency of each corporation affected by

the said report, and that included in such recorda-

tion were the names "Central California Utilities

Corporation," "Gas Fuel Service Company," and

"Kettleman Lakeview Oil and Gas Co., Ltd."

I further certify that the suspension of the cor-

porate powers, rights and privileges of each of the

said corporations became effective upon such recor-

dation on the 6th day of January, 1940, as provided

by the aforesaid Section 32, and

That according to the records of my office the

suspensions of the corporate powers, rights and

privileges of each and all of the corporations herein

referred to have not been lifted; that none of the

said corporations has been reinstated since the 6th

day of January, 1940, and

That the annexed transcript is a full, true and

correct copy of the said January 6, 1940, suspension

report except that copies of all pages not listing

the names of the said corporations have been ex-

cluded.

In Witness Whereof, I hereunto set my hand and
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affix the Great Seal of the State of California this

4th day of May, 1948.

/s/ FRANK M. JORDAN,
Secretary of State.

[The Great Seal of the State of California.]

By /s/ CHAS. J. HAGERTY,
Deputy.

[Letterhead]

State of California

Office of

Franchise Tax Commissioner

Sacramento

January 6, 1940.

Honorable Frank C. Jordan

Secretary of State

State Building

Sacramento, California

Dear Sir

:

Pursuant to law, we are transmitting herewith a

list of corporations whose corporate powers, rights,

and privileges to do business in the State of Califor-

nia are to be suspended for failure to pay the taxes

duly levied by the proper agency of the State of

California.

We are also transmitting those foreign corpora-

tions doing business in the State of California who

have failed to pay the taxes duly levied by the law

to the State of California and their right to do busi-

ness is also suspended.



376 Capital Service, Inc., etc., vs.

The above transmission is in consonace with

Chapter 13, Statutes of 1929, Section 32.

Yours very truly,

CHAS. J. McCOLGAN,
Franchise Tax Commissioner.

By /s/ J. P. HOLLINGS.
JPHreg
Enclosure

[Filed in the office of Secretary of State, Calif.,

June 6, 1940.]

174327 Calor Holding Corporation California

159653 Cal State Oil Corp California

177274 Caltor Petroleum Corporation California

175185 Cambria Mercury Company Ltd California

170251 Campbell and Danielson Inc California

177488 Campeet Oil Corp California

175219 Camp Far West Mining Co Nevada
103955 C & H Grocery Co California

176846 Candid Cameras, Incorporated California

176609 Canneries of California Inc California

136684 Canton Lands Ltd California

175721 Canyon-Falls Ranch-Klub Ltd Nevada
131316 Capelis Safety Aeroplane Corporation

Limited California

175006 Capital Cigar and Liquor Company Inc California

166332 The Carbofrezer Company of America California

174446 Carbon Canyon Oil Corporation California

163037 Cardinal Oil and Gas Company California

174851 Cardinal Wines and Liquors,
Store No. 1 Inc California

175211 Cardinal Wines and Liquors,
Store No. 2 Inc California

177267 Career Builders of America California

106571 Carly Realty Co. Ltd California

175591 Carnall Trucks California
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143414

118138

160444

139218

174524

176959

114953

150005

177820

83003

175607

167972

109650

177698

172711

172833

161879

113421

171945

177491

176925

177186

158775

151667

161305

142049

171789

167723

172706

146805

64807

177048

176005

174038

177778

174432

174057

177464

151610

147753

175489

Carnation Gold Mining Company Ltd Nevada
Carob Growers Products Company California

Caro-Lyn Petroleum Company California

Carr Oil Corporation California

Carter Wright Inc California

Casa Manana California

Castle Building Co. A Corporation California

Cedar Investments, Inc Nevada

Cedar Lodge Sanatorium California

Central Bank of Imperial Valley California

Central California Oil Co California

Central California Utilities Corporation....California

Central Hardware Company California

Central Milk Sales Agency California

Central Valley Oil Co California

Central Valley Oil Development Co California

Central Wholesale Co California

Century Finance Corporation California

Century Furniture Inc California

Chain & Kahn California

Champion Molybdenum Corporation California

Chaney and Hill Inc California

Chapman-Meehan Casket Co. Inc California

Charcoal & Industrial Carbons Inc California

Charles Art Hairdresser Inc California

Cherokee Drift Mining Company California

Chidago Mines Inc California

Chief Pontiac Co. Inc California

The Children 's Gild California

Chiquita Development Corporation California

C. H. Jenkins Company California

Christensen, Inc California

Cigar Box Restaurant Inc California

Cinco Incorporated California

Cinema Clothes Ltd California

Cine-Modes of Holl>^vood Inc California

Cino Realty Company California

Circle-K Ranch Inc California

Circus Markets Inc California

Citizens Insurance Agency Inc California

Citizens National Life Insurance

Company California
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177513 Citizens Prosperity Association,

a non-profit corporation California

175488 Citizens Sales Corporation California

132935 V Foreign Auto Rentals Inc California

175910 VForest Lake Ranch, Inc California

175182 VFortuna Mines, Inc Nevada

94854 VFortuna Oil Company California

177732 V49'ers, Inc California

116868 VFoss Heating and Engineering Company....California

163637 V^oss Medicine Company, The California

119161 V Foster Holding Company California

169702 VRoster Motors, Inc California

47361 V Foster-Quinn Company California

175174 V-t HB Ranch, Inc California

170263 V Foursquare Press, Ltd., The California

176882 VFourth and F. Corporation California

152624 VFox Blocks Company California

161459 VFox Specialty Company, a Corporation....California

167221 VF. P. Grogan and Co California

102213 VFram Draying Co California

166597 V Francisco Pontiac Company California

167614 VFrankel-Kay-Diamond, Inc California

175072 V Frank Feliciano Beverage Company, Inc...California

171701 VFrank Groves Company California

107142 VFrank L. Meline Incorporated California

175895 VFrank M. Flynn & Co. Inc California

129971 VFrank T. Hickey Company California

168169 VFred B. Thompson Corporation California

174068 V Frederick Palmer Academy of Creative

AVriting, Inc California

145943 VFred H. Lundblade Co California

176546 VFredna, Inc California

128894 VFredroy Realty Company California

174852 VFred Siemon, Inc California

125077 VFreeman Holding Corporation California

158100 V French American Wine Co California

73530 V French Bakeries Company California

168151 VFriant Products Co California

177613 VFridman's, Inc California

175848 VFrigid-0-Matic Corporation, The California

174700 VFront Page Copy Holder Co California

175350 VFrosti-Server Corporation California
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164827 VFuerst Cold and Refining Co. Inc California

49435 VF'ullGrton Oil Company Arizona

169929 VFul-Ton Truck Company California

177083 VFur Research Bureau of North America....California

177892 VGa-Ga Inn California

147875 VGr- & Gr. Air Lines Company, Ltd Arizona

170993 ^/(i & M Manufacturing Company California

161562 VGangplank Corporation, The California

174111 VGanz Corporation California

127822 V Garden City Meat Co California

167950 V Gardner Realty & Investment Company....California

176060 V Garner Bros. Oil Co California

175679 V Garry Oil Company California

177402 VGarutso Lens, Inc California

174008 VGasav Incorporated California

152202 VGas Fuel Service Company California

172674 VGasoil Production, Co California

173959 VGel-Sten Duplicator Company California

162480 VG. E. Mathews Co., Inc California

167318 V General Appliances, Inc California

132631 Kalif Corporation Delaware

165596 K & (t Sports Togs Company California

177854 Kanin Building Company, Inc California

175162 Karl's Place, Inc California

176376 Karp-Stucker Incorporated California

99903 Kellas Estate Company California

174249 Kelly's 5 & 10, Inc California

169272 Kelly-Smith Company California

121500 Kelsey Mining Co., Inc California

176223 Kenber Oil Company California

154540 Kened Co California

176525 Kennett Construction, Club California

177323 Kent Lines, Inc., The California

176660 Kerben Oil Company California

174875 Kern County Citizens' Association California

39461 Kern Delta Realty Co California

166691 Kern Leasing Company California

171563 Kern Service, Inc California

117466 Kesterson Lumber Company California

144157 Kettleman Lakeview Oil and Gas Co. Ltd...California

174953 Key Oil Company California
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150981 Kilkea Investment Corporation California

177120 Kimberly Oil Corporation California

164957 King-McCray Oil Company California

89367 Kiyomura Farm Company California

160272 Klamath Pine Lumber Company Oregon

176088 K. L. C. Milling Co California

66968 Klein Simpson Fruit Company California

167577 Klingtite Products Company California

174718 KMT Investment Corporation California

166087 Knit and Sportwear Shop California

98910 Knowles Corporation, The California

157787 Knox Bros California

112243 Koch Builders Ine California

110672 Koff Holding Co California

141525 K. 0. Laboratories Ltd California

150498 Koshaba & Co., of Oakland California

140110 K. P. Lowell & Company Ltd California

172305 Kraco Mfg. Corp., The California

170617 Kroesen Mfg. Co California

173997 La Conga, Inc California

176133 Lady Lee Cosmetic Co California

150845 Lafayette Petroleum Corporation California

174657 Laff'& Zeidler, Inc California

167419 Laird, Inc California

176273 Lake Canyon Mutual Water Company California

173998 Lake Chemical Company California

177838 Lake County Water Company California

176305 Lake Mead Hotel and Resort Corporation..California

174064 Lake View Development Company California

174681 La Mirada Pottery California

104069 La Mode Shoes Inc California

173915 Landes Packing Company, Inc California

168901 L (S: L Mining Company Inc California

175867 Langlois Oil Re-Refiner Sales Co California

174497 Lang-Schwartz, Inc California

146808 Lantz Corporation Ltd California

175430 La Posea Distributing Co California

65108 La Roca Monte Rancho California

Admitted May 6, 1948. T. C. U. S.
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Mr. Maiden : Now, if the Court please, I would

like [253] to offer in evidence the original income

tax returns of the Kettleman-Lakeview Oil and Gas

Company, Ltd., for 1936, 1938, 1939 and 1940. Un-

fortunately I wasn't able to get the 1937 return. I

offer those documents as Resj^ondent's exhibits next

in order.

The Court: Any objection'?

Mr. Walker: No objection.

The Court: They will be received in evidence as

Respondent's Exhibits N, O, P, and Q.

(The documents above-referred to were re-

ceived in evidence and marked Respondent's

Exhibits N, O, P and Q.)

Mr. Maiden : Next, if the Court please, I should

like to offer the original income tax—Corporation

Income And Excess-Profits Tax returns of the Cen-

tral California Utilities Corporation, which is the

debtor in this case, for the calendar years 1936

through 1940, inclusive, as Respondent's next ex-

hibits in order.

The Court: How many are there?

Mr. Maiden : There are five, your Honor.

The Court : They will be received in evidence as

Respondent's Exhibits R, S, T, U and V.

(The documents above-referred to were re-

ceived in evidence and marked Respondent's

Exhibits R, S, T, U and V.)

Mr. Maiden : Next, if the Court please, I should

like to offer in evidence as Respondent's exhibits



382 Capital Service, Inc., etc., vs.

next in order the [254] Corporation Income And

Excess-Profits Tax Returns of Capital Service, Inc.,

for the years 1936 through the taxable year 1943,

both inclusive, and that would be eight separate

documents.

The Court : They will be received in evidence as

Respondent's Exhibits W, X, Y, Z, AA, BB, CC and

DD.

(The documents above-referred to were re-

ceived in evidence and marked Respondent's

Exhibits W, X, Y, Z, AA, BB, CC and DD.)

Mr. Maiden: Now, if it please the Court, Re-

spondent has not been able to obtain in time enough

to offer here and now in evidence the Corporation

Income and Excess-Profits Tax Returns of the other

subsidiary, that is. Gas Fuel Service Company.

They have been moving in Washington, your Honor,

from one warehouse to another, and with the agree-

ment of counsel for Petitioner, which I believe has

already been given, I should like the opportunity

to have the Court grant either of the parties the

right to introduce those returns in evidence in

Washington by stipulation to be filed with the

Court.

Mr. Walker: It is agreeable to the Petitioner,

your Honor.

Mr. Maiden: It simply completes the picture.

The Court : By agreement of counsel, the income

tax returns of the Gas Fuel Service Company from

1936 to 1940, both inclusive, may be received in

evidence, and it is understood that those returns
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may be supplied for the files later. Is that agree-

able? [255]

Mr. Walker : That is correct, your Honor.

Mr. Maiden: Yes.

The Court: And that those returns shall be

marked Exhibits EE, FP, GO, HH and II.

(The documents above-referred to were

marked Respondent's Exhibits EE, FF, GG,

HH and II by reference and were reserved.)

The Court: Is that right, gentlemen?

Mr. Walker: I believe I lost track somewhere,

your Honor. On the Capital Service returns, I be-

lieve we have them from 1936 through 1943. Is

that right, counsel?

Mr, Maiden: We had for Capital Service from

1936 through 1943.

Mr. Walker: That is eight instead of seven,

your Honor.

Mr. Maiden : That is my fault. I told your Hon-

or there were seven documents there and there is

really eight, so we do have our exhibits bawled up

as they now stand.

The Court: Well, I have them in order as you

gave them to me so they will come out right.

Are you gentlemen willing to have the record show

what the sequence is ?

Mr. Maiden: Yes.

Mr. Walker: Let the record show the correct

sequence.

The Court : Is that all the returns you expect to

offer?
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Mr. Maiden: Yes, sir. [256]

The Court: How about leave to withdraw to

substitute 1

Mr. Maiden: Yes, sir, I was just fixing to come

to that. I would like to have permission to substi-

tute photostats of these returns in lieu of the origi-

nals and the returns that are to be supplied in

Washington.

I would like to have the permission, which, of

course, will be with counsel for the Petitioner to

simply send to the Court certified copies of those

rather than send the original and then have to with-

draw tiiem, because I will have the photostats made

here and Mr. Walker can compare the originals

and the photostats.

The Court: Leave given Respondent to substi-

tute photostatic copies of the various income tax

returns referred to. I think that takes them all in.

Mr. Maiden: Now, if the Court please, there is

one other thing. I put in an exhibit here which is

a certificate from the Secretary of State, and I

haven't given counsel for the petitioner a copy. I

would like to withdraw that exhibit now and have a

copy made of it and turned over to counsel for Peti-

tioner, and the;i I will return the original before the

Court leaves.

The Court : Is that agreeable ?

Mr. Walker : It is agreeable to the Petitioner.

The Court: Leave given Respondent to with-

draw the [257] exhibit referred to for the purpose

of making a copy thereof for counsel for Petitioner.
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Mr. Walker : I believe it is Exhibit M.

The Court: Is that Exhibit Ml
Mr. Maiden : Yes, sir, Exhibit M.

The Court: Very well, gentlemen. Anything

further ?

Mr. Maiden : That is all for the Respondent.

The Court : Anything further for Petitioner ?

Mr. Walker : Petitioner rests, your Honor.

The Court: How about your briefs, gentlemen?

Mr. Walker: It is the pleasure of the Court as

far as the Petitioner is concerned.

The Court: Do you want concurrent briefs or

consecutive briefs'?

Mr. Maiden: It is immaterial with me, if the

Court please.

The Court: Concurrent briefs to be filed on or

before 45 days—is that sufficient?

Mr. Walker : 45 days is ample for Petitioner.

The Court : 45 days is June the 21st. Concurrent

briefs to be filed on or before June 21st, 1948. Reply

briefs are to be filed on or before—do you want 30

days for that ?

Mr. Maiden : 30 days.

Mr. Walker: 30 days.

The Court: July the 21st. Is that satisfactory,

gentlemen? [258]

Mr. Maiden : That is satisfactory.

Mr. Walker : That is agreeable.

The Court: Very well, gentlemen. Thank yoTi.
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(Whereupon, at 2:20 o'clock p.m., an ad-

journment was taken until 3:05 o'clock p.m.,

Tuesday, May 11, 1948.) [259]

The Court: You may proceed.

Mr. Maiden: Judge Arnold, I would like to in-

dulge just one second of your time, if I may, in the

Capital Service, Inc., and state to you that due to

technical difficulties in getting copies of photostats

of various of the exhibits before the Court leaves

here, we would like to ask that the Court employ the

somewhat unusual practice of allowing the Respond-

ent to withdraw^ and hold all of the exhibits in the

Capital Servi/je, Inc., case for the purpose of pre-

paring our briefs, and Respondent will assume full

responsibility and will return the exhibits to the

Court after the briefs have been filed.

The Court : Have you consulted with counsel for

the Petitioner?

Mr. Maiden: Yes, sir, and he has authorized to

make this statement to the Court.

The Court: It is satisfactory with him?

Mr. Maiden : It is entirely satisfactory.

The Court: It is satisfactory with the Court

then.

Mr. Maiden: Thank you, your Honor.

The Court: If it is done by agreement, then the

record may show that it is done by agreement.

Mr. Maiden : Yes. Thank you, your Honor.

(Whereupon at 3:10 o'clock p.m., Tuesday,

May 11, 1948, the hearing in the above-entitled

matter was closed.) [262]
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[Title of Tax Court and Cause.]

MOTION FOR EXTENSION OF TIME FOR
FILING OPENING AND REPLY BRIEFS

Comes Now the resi)ondent, by his attorney,

Charles Oliphant, Chief Counsel, Bureau of Internal

Revenue, and moves that the Court extend the time

for filing the opening briefs of the respective parties

in the above entitled proceeding, from June 21,

1948, to July 31, 1948, and thirty days thereafter

for the filing of reply briefs, to-wit:

August 30, 1948.

The grounds for this motion are

:

(1) Just prior to the conclusion of the hearing

in the above entitled proceeding, the court granted

jjermission to respondent, it being agreeable to coun-

sel for petitioner, to put in evidence by stipulation

to be filed with the Court at Washington, D. C, the

income and excess profits tax returns of the Gas

Fuel Service Company for the years 1936 through

1940. This corporation is one of the subsidiary cor-

porations whose activities and operations bear di-

rectly upon the question of the stock and bad del^t

losses claimed by petitioner and disallowed by re-

spondent in the statutory notice. These returns, to

be later filed in evidence, as aforesaid, were ordered

marked as though in evidence as respondent's Ex-

hibits EE to II, inclusive (Tr. 256). Said returns,
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though requisitioned from Washington, have not as

yet arrived and it is extremely doubtful, in view of

the difficulty in locating old returns, that they will

be available to the parties, for such use as may be

required in their opening briefs, before the middle

of July 1948.

(2) With regard to the extension, prayed for

herein, to July 31, 1948, instead of some earlier date

in July, respondent would show to the Court that

tnal counsel's brief for respondent is required to be

in Washington for review at least two weeks prior

to the time for filing with the Court.

(3) A new calendar of the Tax Court will be

held in Los Angeles commencing June 21st and trial

counsel for respondent in this case has several cases

to prepare for trial on that calendar and will thus

be compelled to stay his preparation of the brief

in this case until approximately July 5th, even if

the requested returns should be received here before

the present due date of the opening briefs, to wit:

June 21, 1948. Therefore, respondent's counsel, in

addition to the failure to receive the aforesaid re-

turns, which are required for use in his opening

brief, needs the full time herein requested in order

to consider and adequately prepare his brief in the

case after the receipt of said returns, and have it
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transmitted to Washington for review at least two

weeks prior to filing with the Court.

Wherefore, it is prayed that this motion he

granted.

/s/ CHARLES OLIPHANT,
EAT

Chief Counsel,

Bureau of Internal

Revenue.

Of Counsel:

B. H. NEBLETT,
Division Counsel.

E. C. CROUTER,
R. E. MAIDEN, JR.,

Special Attorneys,

Bureau of Internal Revenue.

No Objection:

CHARLES M. WALKER,
Counsel for Petitioner.

/s/ WILLIAM W. ARNOLD,
Judge.

Received and filed June 14, 1948 T.C.U.S.

Granted June 15, 1948 T.C.U.S.

Served Jmie 16, 1948.
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[Title of Tax Court and Cause.]

MOTION TO CORRECT TRANSCRIPT

Comes now petitioner, by its counsel of record,

and moves that the transcript of record in this pro-

ceeding be corrected as follows

:

Page 5 Line 1, which reads ''1947 of an indebt-

edness owed by petitioner to a corporation" should

read "1942 of an indebtedness owed to petitioner

by a corporation."

Page 39 In line 16, date "1935" should be

"1936."

Page 105 In line 6, date "1942" should be

"1940."

Page 114 In line 1, date "1939" should be

"1936."

Page 170 In line 14, the word "not" should be

inserted after
'

' It was.
'

'

Page 179 In line 11, word "Moore's" should be

"Woodard's."

Page 198 In line 21, word "business" should be

"public."

Page 205 In lines 9 and 10, the phrase "from

Capital Service by G. Brashears" should be "by

Capital Service from G. Brashears."

Page 208 In line 3, number "27" should be

"37."

Page 223 In line 5, word "it" should be "you."

Page 223 In line 6, word "no" should be "to

know."
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Page 223 In line 15, word ''with" should be

"without."

Page 224 In line 8, word "no" should be "yes."

Page 230 In line 14, word "depression" should

be "repressuring."

Page 256 In line 15, after the word "Honor"
a new paragraph should be started as a statement

by Mr. Maiden.

Wherefore, it is prayed that this motion be

granted.

/s/ CHARLES M. WALKER,
Counsel for Petitioner.

July 27, 1948.

No Objection:

/s/ CHARLES OLIPHANT,
ECC

Counsel for Respondent.

/s/ WILLIAM W. ARNOLD,
Judge.

Received and filed Aug. 2, 1948 T.C.U.S.

Granted Aug. 2, 1948 T.C.U.S.

Served Aug. 4, 1948.

[Title of Tax Court and Cause.]

MEMORANDUM OP FINDINGS OF FACTS
AND OPINION

1. In 1936 and 1937 petitioner invested in stock

of, and made loans to, Central California LTtilities

Corporation. On its consolidated return for 1942



392 Capital Service, Inc., etc., vs,

petitioner claimed the stock investment and the in-

debtedness as deductions upon the ground of worth-

lessness, resulting in a net operating loss for 1942

and a net operating loss carry-over to 1943. Re-

spondent determined that the debt and the stock

investment became worthless prior to 1942 and de-

nied the claimed 1942 net operating loss carry-over

as a deduction for 1943. Held, the stock investment

and the indebtedness became worthless prior to Jan-

uary 1, 1942, and petitioner is not entitled to deduct

in 1943 a net operating loss carry-over from 1942.

2. In 1941 petitioner filed a separate return

which showed a net operating loss. In 1943 peti-

tioner and its subsidiary filed a consolidated return.

None of the income reported on the 1943 consoli-

dated return represented income of the petitioner. ,

Held, petitioner is not entitled to carry over its

1941 net operating loss (a separate return year) and

deduct it from 1943 consolidated income, a year in

which it had no income.

Charles M. Walker, Esq., and James L. Wood,

Esq., for the petitioner.

R. E. Maiden, Jr., Esq., for the respondent.

MEMORANDUM FINDINGS OF FACT
AND OPINION

Arnold, Judge:

This case involves an income tax deficiency for

the calendar year 1943 in the sum of $7,358.10. The

principal issue is whether petitioner is entitled to

a net operating loss deduction in 1943, representing
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a net operating loss carry-over from the calendar

year 1942. In computing its net operating loss for

1942 petitioner deducted $31,567.81 as an alleged

bad debt of, and $1,300 as an alleged loss on capital

stock of. Central California Utilities Corporation.

Respondent disallowed both deductions for 1942 and

determined that petitioner had net income instead

of a net operating loss carry-over for the latter year.

The other issue involved herein is whether peti-

tioner can carry over a 1941 net operating loss of

$2,752.49, a year for which it filed a separate re-

turn, and deduct the loss in 1943, a year for which

it filed a consolidated return.

From the oral testimony, the documentary evi-

dence, and the partially stipulated facts we make

the following

FINDINGS OF FACT

Petitioner is a California corporation, formed

April 23, 1936. For the calendar years 1942 and

1943 it filed consolidated returns with the collector

for the sixth district of California. Petitioner's

subsidiary, A. & W. Baking Company (name

changed to Danish Maid Bakery), joined in filing

the consolidated returns.

For 1940 and 1941 petitioner and its subsidiary

each filed an income tax return. In 1940 the sub-

sidiary sustained a net operating loss of $17,846.84

;

petitioner sustained a net operating loss of $7,082.40

for the same year. In 1941 the subsidiary sustained

a net operating loss of $8,681.99 ; for the same j^ear
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petitioner sustained a net operating loss of $2,752.49.

In the 1942 consolidated return the subsidiary

had a net income of $5,685.22, exclusive of a net

oiaerating loss deduction; petitioner reported a net

operating loss of $27,492.98 for 1942. In arriving at

said loss petitioner deducted, upon the grounds of

worthlessness : (1) an indebtedness of $31,567.81

owed to it by Central California Utilities Corpora-

tion; and (2) $1,300 representing the adjusted basis

to it of 1,050 shares of stock of Central California

Utilities Corporation. In the notice of deficiency

herein respondent disallowed said deductions, total-

ing $32,867.81, and determined that, with $4,103.53i

of deductions not claimed by petitioner but allow^ed

by respondent, petitioner had an adjusted net in-

come for 1942 of $1,271.30, excluding net operating

loss deductions.

None of the income reported on the 1943 consoli-

dated return of petitioner and its subsidiary, in the

amount of $122,566.32, represented income of the

petitioner. Adjustments by respondent for 1943 re-

sulted in his determination that the consolidated]

net income adjusted for 1943 was $25,196.55 instead]

of the net loss of $23,012.20 reported on the con-j

solidated return.

Central California Utilities Corporation, herein-]

after referred to as Central, is a California Corpo-

ration, formed August 3, 1936, for the purpose of]

taking over the assets and liabilities of the Inland]

Public Service Company, hereinafter referred toj

as Inland. Continuously after some time in 1933,'
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and prior to the formation of Central in 1936, In-

land owned all the issued and outstanding stock of

Gas Fuel Service Company and Kettleman Lake-

view Oil and Gas Co., Ltd., hereinafter referred to

as Fuel and Kettleman, respectively. The primaiy

function of Kettleman was to own producing wells

and leases upon whi<3h such wells could be drilled,

and to produce gas for sale. The primary purpose

of Fuel was to buy gas from Kettleman and others

and distribute it for sale to customers in Kings and

Fresno Counties, California.

All of the issued and outstanding shares of Fuel

and Kettleman were acquired by Central from In-

land on or about September 5, 1936. At all times

material hereto such shares were the sole assets

owned by Central. The certificate of dissolution of

Inland was filed with the California Secretary of

State on March 10, 1937.

The early history of Fuel and Kettleman is par-

tially revealed by Decision 26178 of the Railroad

Commission of California, 38 C.R.C. 875. It ap-

pears therein that on January 23, 1933, Fuel asked

the Commission for an order certifying that "public

convenience and necessity require and will require

the construction and operation of a natural gas

transmission and distribution system for the service

of natural gas to the agricultural power users in

Fresno and Kings Counties and to exercise fran-

chise rights which it contemplates acquiring from

said counties." Three other companies resisted

Fuel's application and a series of public hearings
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were held by the Commission. The Commission's

decision shows that in or about 1930 the organizers

of Fuel owned approximately 1,500 acres of poten-

tial oil and gas lands in the Dudley Ridge area of

Kings County; that these owners organized Kettle-

man for the development of their properties; that

at the time of the tJie hearings (April and May

1933) three producing gas wells were on the prop-

erties, which witnesses estimated had a daily pro-

duction of 20,000,000 cubic feet over a period of

20 years; that Fuel sold under contract to Pacific

Gas and Electric Company 1,000,000 cubic feet of

gas per day and small quantities of gas to others

in the vicinity of the wells ; that a survey of farmers

of Kings and Fresno Counties, made to secure new

outlets for its surplus gas production, indicated

approximately 81 potential gas users who would

secure an over-all saving of one-third to one-half

of their present costs; that Fuel proposed to sell

gas at 16 cents per 1,000 cubic feet in Kings County

and at 17 cents per 1,000 cubic feet in Fresno

County; that such rates were much lower than the

rates of the opposing companies; that Fuel would

be farmer owned, controlled and managed; and that

the estimated cost of installing its proposed trans-

mission and distribution lines was approximately

$680,861. The Commission granted Fuel's request

and denied the requests of the resisting companies

on July 21, 1933.

During May 1933, Kings and Fresno Counties

each granted Fuel a franchise by ordinances, which
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ordinances have never been repealed. Each fran-

chise gave Fuel the non-exclusive right and privilege;

of using the County's streets, highways and alleys

for the purpose of laying and maintaining a gas

distribution line. Each franchise required work to

commence thereunder within four months or the

franchise "shall be declared forfeit." Each fran-

chise required Fuel, or its assigns, to pay the County

after the fifth year, two per cent of the gross annual

receipts arising from the use of the fran<3hise.

Under date of August 28, 1933 the Railroad Com-

mission of the State of California granted Fuel a

certificate of public convenience and necessity

* * * authorizing said utility to exercise the

rights and privileges granted to it under Ordi-

nance No. 151 of the County of Kings and Ordi-

nance 290 of the County of Fresno, provided

that the Commission may hereafter, by appro-

priate proceedings and orders, revoke or limit,

as to territory not then served by Gas Fuel

Service Company, or its successors in interest,

the authority herein granted.

Following receipt of its certificate Fuel laid ap-

proximately 32 miles of gas line in Kings County.

Thereafter it distributed gas procured from Kettle-

man to its customers. Early in 1935 Kettleman's

only gas well blew out depriving Fuel of its gas

supply. At the time Fuel lost its gas supply it was

serving 10 or 12 customers.
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By December 31, 1935 Inland was in financial

difficulties. The combined book assets of Inland,

Fuel and Kettleman as of that date showed current

assets of $1,800 and current liabilities in excess of

$60,000. Other assets of the companies were valued

on their books at December 31, 1935 as follows:

pipe lines, $44,740.78; meters and regulators,

$354.56; general office equipment, $463.98; miscel-

laneous equipment, $407.55; lands and leases, $901,-

112.50; and wells, $200,000. Subsequently, and as

of December 31, 1935, the book values of lands,

leases and wells were eliminated by quit-claims and

abandonment. m
Late in 1935 or early in 1936 one of the promoters

of Inland approached Ralph W. Moore seeking fi-

nancial aid. Moore investigated Inland's condition

and its prospects. His investigations convinced him

that if Inland was reorganized and financed, it could

become a veiy profitable operation. He found that

Fresno and Kings Counties offered a practically

unlimited market and that ample gas supplies ap-

peared to be available within the area served by

Fuel or in nearby areas. He located three gas wells

that could be purchased or leased, which, on the

basis of prior produ-ction, would provide an ample

supply of gas. Two of the wells had been plugged

with cement and one had been capped. Oil compa-

nies operatmg in or near Kings and Fresno Coun-

ties had had to shut down their gas wells because

the Pacifiic Gas and Electric Company had ceased

purchasing gas in the area, and Moore considered
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the shut down wolls as a further source of supply.

He became quite optimistic over Fuel's prospects

and succeeded in getting G. Brashears and Com-
pany, a Los Angeles firm engaged in selling securi-

ties, to put up $20,000 to enable Inland to resume

operations. G. Brashears and Company will here-

inafter be referred to as Brashears.

Moore and Brashears agreed that, after Inland's

business was restored to an operating basis, a new

company (Central) would be organized to acquire

Inland's assets and liabilities. The plan of reorgani-

zation contemplated that petitioner would advance

the money needed for the Inland project. Such

sums as Moore and Brashears advanced temporarily

were repaid by the petitioner. Under the plan of

reorganization Moore and Brashears were to have

a 25 per cent interest and a 75 per cent interest,

respectively, in the promotion stock, Inland stock-

holders were to receive stock of the new comj^any

(Central) and the remaining shares of the author-

ized issue were to be held for possible future sale

to the public. The promotional stock represented

over 50 per cent of the shares entitled to vote. Such

stock had no cost basis in petitioner's hands. Since

some time in 1936 petitioner has owned 1,050 shares

of Central's capital stock, which has an adjusted

cost basis of $1,300.

After Central was organized and during 1936 peti-

tioner made cash advances to or for its benefit total-

ing $25,561.71, which included sums advanced by

Moore and Brashears. Credits to this account dur-
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ing 1936 totaled $5,311.71, leaving a balance due

petitioner on January 1, 1937 of $20,250. During

1937 additional cash advances were made to Central

by petitioner in the aggregate amount of $14,000.

Except for a $50 advance on January 24, 1938, no

further loans were made by j^etitioner to Central.

The amount of Central's indebtedness to petitioner

at January 31, 1938 was $34,300. Credits to the

account of $1,900 on June 3, 1938 and $832.19 on

April 30, 1940 reduced the indebtedness to $31,-

567.81, as of April 30, 1940, which was the amount

finally charged off x^^titioner's books as a loss on

December 31, 1942.

The funds advanced by jDctitioner to Central en-

abled its sulisidiary, Fuel, to resume operation of

its gas distributing system. A portion of the funds

were used by Kettleman in an misuc-cessful attempt

to bring in its own gas wells, after which it ob-

tained a supply of gas from a nearby capped gas

well. This supply was ample for the limited num-

ber of customers then being sei^s^ed by Fuel. On
or about May 29, 1937 this well was destroyed by

geophysical tests conducted by Shell Oil Company
in nearby territory. On or about July 21, 1937 Fuel

contracted for a supply of gas from Southern Cali-

fornia Gas Company. Fuel's contract with South-

ern was terminated on or about November 11, 1937,

because Fuel failed to pay for the gas. At that time

Fuel's gas bills exceeded $1,100 and its bills were

unpaid since the middle of August. At no time

thereafter did Fuel operate its gas distribution
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system. At the time Fuel ceased operating its gas

system it had about 10 customers.

In November 1937 Fuel applied to the Railroad

Commission of California for permission to tempo-

rarily discontinue its service in Kings County. Per-

mission was granted by the Commission on January

3, 1938. In its opinion the Commission pointed out

that the tremendous line losses sustained by FueP
''is entirely inexcusable and indicates gross ineffi-

ciency QYi the part of the applicant in the

maintenance of its facilities." Fuel was ordered to

complete repairs to its lines and facilities as soon

as possible and to file progress reports with the

Commission at the end of each 30 days. Fuel esti-

mated that the repairs could be made in from 60

to 120 days at a cost of $2,000.

Fuel notified Shell Oil Company, by letter dated

June 2, 1937, of the destruction of its gas supply

by the acts of the latter 's employees and demanded

satisfaction from Shell. The extent and the nature

of the negotiations with Shell are undisclosed but

petitioner's account with Central shows a credit of

$1,900 on the 1 after 's indebtedness under date of

June 3, 1938 which represented an amount received

in settlement of Fuel's controversy with Shell.

No attempt was made by Fuel to repair its gas

distribution system. Floods in 1938 further dam-

^Fuel showed the Commission that it purchased
2,614,000 cubic feet of gas from Southern California

Gas Company during October, 1937, while sales to

its customers totaled 422,341 cubic feet, the differ-

ence being attributed to line losses.
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aged the lines with the result that in 1939 Fuel

sold the pipe and all of its other physical assets. It

sold its pipe lines for about $2,500, the purchaser

agreeing to pay Fuel's taxes and turn over the

receipted tax bill with his check for the difference.

Central's account with petitioner shows that the

difference amounted to $832.19, which was credited

on petitioner's books, April 30, 1940. Fuel turned

over its regulators, meters and a Chevrolet truck

to one of its employees in satisfaction of unpaid

wages. After disposing of these assets Fuel's sole

remaining asset was its certificate of public con-

venience and necessity.

By December 1, 1939, Kettleman was without

property of any kind whatsoever and never there-

after acquired, owned or held any property.

On or about January 6, 1940, the corporate char-

ters of Central, Fuel and Kettleman w^ere suspended

by the Secretary of State of California for failure

to pay the State franchise tax. At all times there-

after these charters were suspended.

Negotiations looking forward to securing a supply

of gas for Fuel were conducted by Moore with

various individuals and oil companies during 1937

and thereafter. Moore's early negotiations were

based upon the purchaser supplying the gas only;

his later negotiations were based upon the purchaser

supplying the gas and a new pipe line system for

distribution. By December 31, 1940 all of these ne-

gotiations had proved fruitless. On March 25, 1941,

and in August, 1941 he wrote letters to two separate
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individuals seeking unsuccessfully to interest them,

their associates, or their clients in the project.

During the interim between January 3, 1938,

(when Fuel was permitted temporarily to suspend

its service) and October 6, 1942, the Railroad Com-
mission repeatedly called upon Fuel to advise it

when Fuel would resume service. Fuel or Central

gave the Commission various reasons for its failure

to resume service to its customers. On October 8,

1938, the Commission was advised that the flooded

condition of the land indicated that it would be well

into the year 1939 before flood waters receded to a

point where customers would require resumption of

service for water pumping. In August, 1939, and

in June, 1940, the Commission was advised that

there was still no demand for gas for water-pump-

ing purposes. On March 17, 1941, the Commission

advised Central that if it intended to abandon serv-

ice in its territory a formal application to the Com-

mission should be made. On March 25, 1941, Central

replied that negotiations were under way looking

forward to possible resumption of service, but that

if the negotiations were not successfully concluded

the abandonment of the "franchise" held by Fuel

would be taken up with the Commission. From

October 15, 1941, to May 22, 1942, inclusive, the

Railroad Commission wrote Central at least five

letters requesting information about the status (^f

Fuel and when service to its customers would be

resumed. On June 9, 1942, the Commission was

advised that Fuel "is no longer operating, having
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been inactive for the past three years." By order

dated October 6, 1942, the Railroad Commission

revoked Fuel's certificate and referred in its opinion

to Fuel 's letter of June 9, 1942 as one of the reasons

for the revocation.

In a letter to Moore on November 22, 1910, the

Internal Revenue Agent in charge in Los Angeles

stated that certain stockholders of Central had

claimed that their stock became worthless in 1939.

Moore was requested to
'

' furnish information cover-

ing any event which in your opinion rendered the

stock worthless. It is noted that the balance sheet

of December 31, 1939 shows stock in subsidiaries,

$1,124,507.49." In his reply, dated December 2,

1940, Moore stated that the stock value of $1,124,-

507.49 represented the book value of Fuel and Ket-

tleman, whoUy owned subsidiaries ; that Central had

no assets other than the stock of its subsidiaries;

that the subsidiaries had no assets of any nature

except the "questionable value of its certificate of

public necessity"; that the value thereof was com-

mensurate with whatever profit Fuel "might be

able to earn from its operations, all of which now

are suspended, '

' and that it w^as his personal opinion

as principal officer of the three corporations "that

their stock became practically worthless in the early

part of 1939."

The income tax returns of Kettleman, Fuel, Cen-

tral and petitioner for the taxable years of 1936 to



Commissioner of Internal Revenue 405

1939, inclusive, show losses for each taxable year

by each corporation.2 The income tax returns for

1940 of Kettleman, Fuel and Central each contain

the following statement :

'

' Corporation dormant for

past two years. No transactions of any nature in

1940. Corporate franchise cancelled for non-pay-

ment of state franchise in 1938." Petitioner's

income tax returns for 1940 to 1943, inclusive, show

losses as follows:

1940 $ 7,082.40

1941 30.50

1942* 49,198.79

1943* 23,012.20

*Consolidated return filed with A. & W. Baking

Company.

During 1937 petitioner invested in two other

business enterprises in addition to Central. These

investments were in Timm Aircraft Company and

Ful-Ton Truck Company. Petitioner disposed of

its investment in Timm Aircraft in 1942 at a profit

of $5,650. Its investment in Ful-Ton Truck Com-

pany evolved eventually into its wholly owned sub-

sidiary, the A. & W. Bakery Company, a wholesale

bakery. Petitioner continued to finance the Aircraft

Company and the Bakery Company after it ceased

financing Central.

2No tax return for Kettleman for 1937 was placed
in evidence.
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The indebtedness of Central to petitioner and the

stock owned by petitioner in Central became worth-

less prior to January 1, 1942.

Opinion

The principal question is whether petitioner sus-

tained a net operating loss in 1942. There is no

dispute about the deductibility of such a loss in

1943 if in fa-ct a loss was sustained subsequent to

January 1, 1942. Whether petitioner had a net

operating loss in 1942 depends upon whether an

indebtedness of Central became worthless in that

year and also whether certain shares of stock of

Central became worthless in 1942. Respondent de-

termined that the indebtedness and the stock became

worthless prior to 1942.

Petitioner contends that the preliminary finan-

cing of Central was one of the purposes for which

it was organized; that at the time the loans were

made such loans had a potential value but no real,

liquidating, actual or intrinsic value because the

debtor had insufficient assets from which to obtain

repayment; that petitioner knew this, but neverthe-

less made the loan, purely as a business proposition,

expecting repayment (and a profit on a large block

of Central's promotional stock) only from the re-

vived and expanded activities of the debtor which

were to be touched off by the expenditure of the

money advanced; that while the loan did not actu-

ally touch off the revived and expanded activities

as planned, the activities continued to be verv much
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in prospect until war conditions developed in 1942

;

and, therefore, that at all times to 1942 there was a

substantial potential value existing in Central's

indebtedness and stock.

We can not agree with petitioner. The fa^its show

that long prior to 1942 the promoters of Central had

given up all real hope of continuing this venture.

Their efforts to secure a supply of gas from their

own wells failed in or prior to 1937. Their remain-

ing source of supply was destroyed in May, 1937

by the geophysical tests conducted by Shell. Their

purchasing agreement with Southern California

Gas Company was terminated November 11, 1937

because of failure to pay for the gas j^urchased

since the middle of August, 1937. After Novem-

ber 11, 1937, Central never had a supply of gas for

its customers. On January 3, 1938, the Railroad

Commission permitted temporary suspension of

service to customers upon the representation that

repairs to the distribution system could be com-

pleted in 60 to 120 days at a <^ost of $2,000. The

repairs were never made. It is reasonable to assume

that any intention to make the repairs that might

have existed when the representations were made

to the Railroad Conmiission was wiped out with the

floods in Fuel 's territory in 1938. Instead of making

repairs to its distribution system, Fuel disposed of

its pipe line and other physical assets. By the end

of 1939 Fuel had no assets except its certificate of

public convenience and necessity, and Kettleman

had no assets whatever. On Januarv 6, 1940 the

I
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corporate cliarters of Fuel, Kettleman and Central

were suspended and never thereafter revived.

At January 31, 1940, petitioner had an investment

in Central of $32,400 in loans and $1,300 in stock.

Central held as its sole assets the capital stock of

Fuel and Kettleman. The latter corporations had

as their sole asset the certificate owned by Fuel.

The charters of all three corporations were sus-

pended and losses had been sustained each year of

operation. Before gas service could be resumed a

new distribution system had to be purchased and

installed and a supply of gas obtained. A new dis-

tribution system would have required an outlay of

funds greatly in excess of the estimated cost of

repairs or the accumulated gas bills on Fuel's pur-

chasing agreement, both of which petitioner refused

to finance. The testimony indicates that petitioner

preferred to finance its other enterprises because

the opportunities for profit were much better.

Thus it appears that at least by April 30, 1940,

petitioner had made its election and that the Central

project was abandoned insofar as any additional

investment of funds was concerned. It is clear too

that by the end of 1940 all negotiations for dis-

position of the certificate had failed. The so-called

negotiations in 1941 were nothing more than feelers

to see if any interest could be aroused. The poten-

tial value which petitioner contends continued to

exist until revocation of the certificate in October,

1942 was nothing more than wishful thinking. The
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certificate could have been revoked at any time sub-

sequent to 1939.3 One of the promoters of the proj-

ect had already expressed the opinion in writing

on December 2, 1940 that the stock of Central "be-

came practically worthless in the early part of

1939." If the stock was practically worthless early

in 1939 the indebtedness of Central to petitioner

must have also been worthless. Certainly by the

end of 1940 petitioner had nothing upon which to

rely except the faint hope that some financial

"angel" would purchase the certificate for at least

$32,867.81 ($31,567.81 plus $1,300). We can not

believe that the ordinary prudent man would have

considered the indebtedness or the stock investment

as having value at January 1, 1942. On this issue

we affirm the respondent.

In so deciding we have considered the authorities

cited in the respective briefs. But, since this case

must be decided, in the last analysis, upon its own

particular facts, we have not relied upon any de-

cided case, electing instead to base our decision upon

^Fuel was granted the certificate upon its re]n-e-

sentation that it w^ould construct and operate a gas

distributing system. The Railroad Commission ex-

pressly reserved, how^ever, the right to revoke or

limit the authorization as to territory not being

served. Fuel ceased serving its customers Novem-
ber 11, 1937. It secured a temporary suspension of

service on January 3, 1938 to complete within 60

to 120 days repairs to its pipe lines. Instead of

making the repairs, Fuel sold its pipe line system
and by the end of 1939 had no facilities whatsoever
with which to serve its territory.
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the findings of fact hereinabove set forth, which

were made after carefully weighing the evidence

in the light of the findings requested by both parties.

The remaining issue is whether petitioner can

carr}^ over a 1941 net operating loss and deduct it

from its 1943 consolidated net income. Petitioner

filed a separate return in 1941, and it had no income

in 1943 which was included in the consolidated re-

turn filed for 1943. Under such circumstances sec-

tion 23.31 (d) (3) of Regulations 104 provides that

the net operating loss carry-over from a separate

return year shall not exceed the sum of the corpo-

rate net income included in the consolidated net

income tax year plus separate net capital gain of

the consolidated income tax year. The stipulated

facts show that petitioner had no net income for

1943 so that the limitation contained in the regula-

tions, which petitioner accepted by filing the con-

solidated return, prevents any part of the 1941 net

operating loss from being carried over as a deduc-

tion against 1943 consolidated net income. On this

issue, too, w^e sustain the respondent.

Decision A^ill be entered for the respondent.

[Seal]

Entered and served May 10, 1949.

Received May 6, 1949.
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The Tax Court of the United States, Washington

Docket No. 13562

CAPITAL SERVICE, INC.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Memorandum Findings of Fact and

Opinion, entered May 10, 1949, it is

Ordered and Decided: That there is a deficiency

in income tax of $7,358.10 for the calendar year

1943.

[Seal] /s/ WILLIAM W. ARNOLD,
Judge.

Entered May 12, 1949.

Served May 13, 1949.
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[Title of Tax Court and Cause.]

PETITION FOR REVIEW OF A DECISION
OF THE TAX COURT OF THE UNITED
STATES BY THE UNITED STATES
COURT OF APPEALS FOR THE NINTH
CIRCUIT

I.

Jurisdiction
I

Capital Service, Inc., your petitioner, respectfully

petitions the Honorable United States Court of

Appeals for the Ninth Circuit to review the de-

cision of the Tax Court of the United States

entered on May 12, 1949, which finds a deficiency

in income tax due from your petitioner for the

calendar year of 1943, in the amount of $7,358.10.

Your petitioner is a corporation organized under

the laws of the State of California, having its prin-

cipal office and place of business at 510 South

Spring Street, Los Angeles 13, California.

The return of income tax in respect of which the

aforementioned tax liability arose was filed by your

petitioner with the Collector of Internal Revenue

for the Sixth Collection District of California, lo-

cated in the City of Los Angeles, State of Cali-

fornia, which is located within the jurisdiction of

the United States Court of Appeals for the Ninth

Circuit.

Jurisdiction of the United States Court of Ap-

peals for the Ninth Circuit to review the decision

of the Tax Court of the United States aforesaid is
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founded on Section 1141 of the Internal Revenue

Code (26 U.S.C.A., section 1141).

II.

Nature of the Controversy

Petitioner is a California corporation incorpo-

rated under the laws of the State of California on

April 23, 1936, with its principal office and place

of business at 510 South Spring Street, Los Angeles

13, California. Petitioner and petitioner's subsidi-

ary, the A & W Baking Co. (name changed to Dan-

ish Maid Bakery), tiled consolidated income tax

returns with the Collector of Internal Revenue for

the Sixth District of California for the calendar

years 1942 and 1943.

Reflected in the computation of the 1942 net

operating loss of petitioner were deductions of $31,-

567.81, and $1,300.00 representing, respe^^tively, the

worthlessness of an indebtedness owed to petitioner

by, and stock held by petitioner in. Central Cali-

fornia Public Utilities Corporation.

This case involves an income tax deficiency as-

serted against petitioner for the calendar year of

1943 in the amount of $7,358.10.

The principal issue is whether petitioner sus-

tained in the calendar year 1942 a net operating

loss that could be carried over and used as a net

operating loss deduction for the calendar year 1943.

The determination of the principal issue will turn

upon whether it is held that the indebtedness owed

to petitioner by, and the stock held by petitioner in,
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said Central California Utilities Corporation be-

came worthless during the -calendar year 1942, as

contended by petitioner, or prior to the beginning

of said calendar year 1942 as determined by the

Commissioner of Internal Revenue. The Tax Court

of the United States affirmed the Commissioner of

Internal Revenue on this issue.

/s/ HYMAN SMITH,
Attorney for Petitioner.

State of California,

County of Los Angeles—ss.

Hyman Smith, being duly sworn, says:

I am the attorney for the petitioner in this pro-

ceeding; I prepared the foregoing petition and am
familiar with the contents thereof. The allegations

of fact contained there are true to the best of m}^

knowledge, information, and belief. This petition

is not filed for the purpose of delay, and I believe

the petitioner is justly entitled to the relief sought.

/s/ HYMAN SMITH, J
Subscribed and sworn to before me this 14th day

of June, 1949.

[Seal] /s/ WILLIAM M. CRANDALL,

Notary Public in and for the County of Los An-

geles, State of California.

Received and filed June 19, 1949, T.C.U.S.
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[Title of Tax Court and Cause.]

NOTICE OF PETITION FOR REVIEW

To: Commissioner of Internal Revenue, Washing-

ton, D. C. ; Charles Oliphant, Chief Counsel,

Bureau of Internal Revenue, Washington,

D. C, Attorney for Resi)ondent,

You Are Hereby Notified that on or about the

15th day of June, 1949, a petition for review by the

United States Court of Appeals for the Ninth Cir-

cuit of the decision of the Tax Court of the United

States heretofore rendered in the above-entitled

cause, was filed with the Clerk of Tax Court of the

United States. A copy of the petition as filed is at-

tached hereto and served upon you.

Dated June 17, 1949.

/s/ HYMAN SMITH,
Attorney for Petitioner.

State of California,

County of Los Angeles—ss.

Clemence Bowman, being first duly sworn, says:

that affiant is a citizen of the United States and

a resident of the County of Los Angeles; that affi-

ant is over the age of eighteen years and is not a

party to the within above-entitled action; that affi-

ant's business address is 923 Chester Williams

Building, 215 West 5th Street, Los Angeles 13,

California ; that on the 17th day of June, 1949, affi-

ant served the hereinabove notice on the attorney
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for the Commissioner of Internal Revenue, Re-

spondent in said action, by placing a true copy-

thereof in an envelope addressed to the attorney of

record for said Commissioner of Internal Revenue,

Respondent, at the office address of said attorney as

follows: "Charles Oliphant, Chief Coimsel, Bureau

of Internal Revenue, AVashington, D. C." and by

then sealing said envelope and depositing the same,

with postage thereon fully prepaid, in the United

States Post Office at Los Angeles, California, where

is located the office of the attorney for the person

by and for whom said service was made. That there

is delivery service by the United States mail at

the place so addressed and there is a regular com-

munication by mail between the place of mailing and

the place so addressed.

/s/ CLEMENCE BOWMAN.
Subscribed and sworn to before me this 17th day

of June, 1949.

[Seal] /s/ E. O. LEAKE,

Notary Public in and for the County of Los An-

geles, State of California.

Received and filed June 20, 1949, T.C.U.S.
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[Title of Tax Court and Cause.]

MOTION TO SUBSTITUTE COUNSEL

Comes now Petitioner, and respectfully shows

:

That it desires to withdraw James L. Wood, Es-

quire, as Counsel of record herein, and to substitute

Hyman Smith, Esquire, as Counsel of record;

That notice of said change of counsel of record

has been given to said James L. A¥ood.

That the said Hyman Smith is duly admitted to

practice before the above Honorable Tax Court of

the United States.

That the address of the said Hyman Smith is 923

Chester Williams Building, 215 West 5th Street,

Los Angeles 13, California.

Wherefore, Petitioner respectfully requests leave

of this Court to withdraw James L. AVood, Es-

quire, as Counsel of record herein, and to substi-

tute Hyman Smith, Esquire, of 923 Chester Wil-

liams Building, 215 West 5th Street, Los Angeles

13, California, as Coimsel of record herein.

CAPITAL SERVICE, INC.

[Seal] /s/ M. B. PRICE,

Vice President, Petitioner.

I hereby agree to the foregoing substitution.

/s/ JAMES L. WOOD.
June 27th, 1949.

I, Hyman Smith, do hereby certify that I am

duly admitted to practice before the Honorable Tax
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Court of the United States and do hereby accept

the foregoing substitution. I further certify that

my mailing address is 923 Chester Williams Build-

ing, 215 West 5th Street, Los Angeles 13, Cali-

fornia.

/s/ HYMAN SMITH.
June 27th, 1949.

Received and filed Jime 29, 1949, T.C.U.S.

Granted June 29, 1949.

/s/ BOLON B. TURNER,
Judge.

[Title of Tax Court and Cause.]

DESIGNATION OF RECORD, PROCEEDINGS
AND EVIDENCE TO BE CONTAINED IN
RECORD ON REVIEW PURSUANT TO
RULE 75 OF FEDERAL RULES OF CIVIL
PROCEDURE

To the Clerk of the Tax Court of the United States :

You Will Please Take Notice that petitioner and

appellant. Capital Service, Inc., hereby designates

for inclusion in the record on review in the above-

entitled action, the complete record and all of the

proceedings and evidence in the said action includ-

ing the Judgment Roll, transcript of all testimony

and other evidence and exhibits in the action.
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The above notice is in accordance with Rule 75

of the Federal Rules of Civil Procedure.

Dated: June 14th, 1949.

/s/ HYMAN SMITH,
Attorney for Petitioner and Appellant, Capital

Service, Inc.

State of California,

County of Los Angeles—ss.

Clemence Bowman, being first duly sworn, says:

that affiant is a citizen of the United States and a

resident of the County of Los Angeles; that affi-

ant is over the age of eighteen years and is not a

party to the within above-entitled action; that affi-

ant's business address is 923 Chester Williams

Building, 215 West 5th Street, Los Angeles 13,

California ; that on the 14th day of June, 1949, affi-

ant served the hereinabove "Designation of Record,

Proceedings and Evidence to Be Contained in Rec-

ord on Review Pursuant to Rule 75 of Federal

Rules of Civil Procedure" on the attorney for the

Commissioner of Internal Revenue, Respondent in

said action, by placing a true copy thereof in an

envelope addressed to the attorney of record for

said Commissioner of Internal Revenue, Respond-

ent, at the office address of said attorney as follows

:

"Charles Oliphant, Chief Counsel, Bureau of In-

ternal Revenue, Washington, D. C." and by then

sealing said envelope and depositing the same, with

postage thereon fully prepaid, in the United States



420 Capital Service, Inc., etc., vs.

Post Office at Los Angeles, California, where is lo-

cated the office of the attorney for the person by

and for whom said service was made. That there is

delivery service by the United States mail at the

place so addressed and there is a regular communi-

cation by mail between the place of mailing and the

place so addressed.

/s/ CLEMENCE BOWMAN.
Subscribed and sworn to before me this 14th day

of June, 1949.

/s/ WILLIAM M. CRANDALL,
Notary Public in and for the County of Los An-

geles, State of California.

Received and filed Jime 15, 1949, T.C.U.S.

[Title of Tax Court and Cause.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 29, inclusive, constitute an(

are all of the original papers and proceedings oi

file in my office as the original and complete recor(

in the proceeding before The Tax Court of thel

United States entitled ''Capital Service, Inc., a

corporation, Petitioner, v. Commissioner of Inter- m
nal Revenue, Respondent," Docket No. 13562, and

in which the petitioner in The Tax Court proceeding

has initiated an appeal as above numbered and enti-
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tied, together with a true copy of the docket entries

in said Tax Court proceeding, as the same appear

in the official docket book in my office.

In testimony whereof, I hereunto set my hand and

affix the seal of The Tax Court of the United States,

at Washington, in the District of Columbia, this

19th day of July, 1949.

[Seal) /s/ VICTOR S. MERSCH,
Clerk.

[Endorsed]: No. 12302. United States Circuit

Court of Appeals for the Ninth Circuit. Capital

Service, Inc., a Corporation, Petitioner, vs. Com-

missioner of Internal Revenue, Respondent. Tran-

script of the Record. Upon Petition to Review a

Decision of The Tax Court of the United States.

Filed July 25, 1949.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

CCA No. 12302

CAPITAL SERVICE, INC., a Corporation,

Appellant,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STATEMENT OF POINTS ON APPEAL

Comes Now the appellant. Capital Service, Inc.,

a corporation, and hereby states that it intends to

rely on the points hereinbelow set forth in its ap-

peal from the decision of the Tax Court of the

United States to the United States Court of Ap-

peals for the Ninth Circuit, to wit:

(1) The Tax Court of the United States erred in

holding that petitioner's stock investment in and

loan to the Central California Utilities Corporation

became worthless prior to 1942.

(2) The Tax Court of the L^nited States erred in

holding that Petitioner-Appellant is not entitled to

deduct in 1943 a net operating loss carry-over from

1942.

(3) The Tax Court of the United States erred in

holding that Petitioner-Appellant is not entitled to

carry over its 1941 net operating loss and to de-

duct from 1943 consolidated net income.

(4) The Tax Court of the United States erred in
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holding that the certificate of public convenience

and necessity issued by the Railroad Commission of

California to Gas Fuel Service Company became
worthless prior to 1942.

(5) The Tax Court of the United States erred

in holding that Gas Fuel Service Company had no

assets in 1942.

(6) The Tax Court of the United States erred

in failing to hold that prior to the surrender of the

certificate of convenience and necessity Gas Fuel

Service Company stock was not worthless, and in

failing to hold that said stock first became worth-

less upon the surrender of said certificate of con-

venience and necessity in 1942.

(7) The Tax Court of the United States erred

in failing to hold that Petitioner-Appellant sus-

tained a net operating loss in 1942.

(8) The Tax Court of the United States ei-red

in relying upon an opinion of "one of the pro-

moters of the i^roject" as to the alleged worthless-

ness of certain stock.

(9) The Tax Court of the United States erred

in admitting in evidence hearsay and opinion evi-

dence.

(10) The Tax Court of the United States erred

in its rulings as to the admissibility of evidence.

(11) The Tax Court of the United States erred

in its findings of fact.
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(12) The Tax Court of the United States erred

in its conclusions of law,

(13) The Tax Court of the United States erred

in its decision.

Dated: Los Angeles, California, August 11,

1949.

HYMAN SMITH and

WILLIAM STRONG.
By /s/ HYMAN SMITH,

Attorneys for Appellant.

State of California,

County of Los Angeles—ss.

Barnet M. Cooperman being first duly sworn,

says: that affiant is a citizen of the United States

and a resident of the County of Los Angeles; that

affiant is over the age of eighteen years and is not a

party to the within above-entitled action; that affi-

ant's business address is 923 Chester Williams

Building, 215 West 5th Street, Los Angeles 13,

California; that on the 11th day of August, 1949,

affiant served within Statement of Points on Ap-

peal on the Respondent and Attorneys for Respond-

ent, Commissioner of Internal Revenue, in said ac-

tion, by placing true copies thereof in envelopes ad-

dressed to the Respondent and the attorney of rec-

ord for said Respondent, at the office addresses of

said Respondent and attorneys as follows: ^'Com-

missioner of Internal Revenue, Washington 25,

D. C"; "Thereon L. Caudle, Assistant Attorney

General, Department of Justice, Washington, 25,

J
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D. C"; ''Charles Oliphant, Chief Counsel, Bureau

of Internal Revenue, Washington 25, D. C," and

then sealing said envelopes and depositing the same,

with postage thereon fully prepaid in the United

States Post Office at Los Angeles, California, where

is located the office of the attorney for the person

by and for whom said service was made. That there

is delivery service by the United States mail at the

place so addressed and there is a regular commu-

nication by mail between the place of mailing and

the place so addressed.

/s/ BARNET M. COOPERMAN.
Subscribed and sworn to before me this 11th day

of August, 1949.

[Seal] /s/ HYMAN SMITH,

Notary Public in and for the County of Los An-

geles, State of California.

My Commission expires April 25, 1950.

[Endorsed] : Filed Aug. 13, 1949, U.S.C.A.

[Title of Court of Appeals and Cause.]

AMENDED DESIGNATION OF RECORD FOR
PRINTING ON APPEAL

Conies Now the appellant. Capital Service, Inc.,

a corporation, and hereby designates for inclusion

in the printed record on review in tlie above-entitled

action the entire and complete record and all of the

exhibits and proceedings therein excepting and ex-

cluding the following:
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(a) Respondent's exhibits I and J, which are

respectively a letter from an Internal Revenue

Agent dated November 22, 1940, and the reply

thereto written by R. W. Moore, dated December

2, 1940.

(b) Respondent's exhibits N, O, P and Q which

are the Corporate Income Tax Returns of Kettle-

man-Lakeview Oil and Gas Co., Ltd., for 1936, 1938,

1939 and 1940.

(c) Respondent's exhibits R, S, T, U and V
which are the Corporate Income and Excess Prof-

its Tax Returns of Central California Utilities Co.

for the calendar years 1936 through 1940, inclusive.

(d) Respondent's Exhibits W, X, Y, Z, AA,

BB, CC and DD, which are the Corporate Inconve

and Excess Profits Tax Returns of Capital Serv-

ice, Inc., for the years 1936 through 1943, inclu-

sive.

(e) Respondent's exhibits EE, FF, CG, HH and

II, which are the Income Tax Returns of the Gas

Fuel Service Co. for the years 1936 through 1940,

inclusive.

(f) All briefs submitted to the Tax Court of

the United States by the parties herein.

Dated: Los Angeles, California, August 11,

1949.

HYMAN SMITH and

WILLIAM STRONG,

By /s/ WILLIAM STRONG,
Attorneys for Appellant, Capital Service, Inc., a

Corporation.
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State of California,

County of Los Angeles—ss.

Barnet M. Cooperman being first duly sworn,

says: that affiant is a citizen of the United States

and a resident of the County of Los Angeles; that

affiant is over the age of eighteen years and is not a

party to the within above-entitled action; that affi-

ant's business address is 923 Chester Williams

Building, 215 West 5th Street, Los Angeles 13,

California; that on the 11th day of August, 1949,

affiant served the wdthin amended Designation of

Record for Printing on Appeal on the Respondent

and Attorneys for Respondent, Commissioner of

Internal Revenue, in said action, by placing true

copies thereof in envelopes addressed to the Re-

spondent and the attorneys of record for said Re-

spondent, at the office addresses of said Respond-

ent and attorneys as follows: "Commissioner of In-

ternal Revenue, Washington 25, D. C"; "Thereon

L. Caudle, Assistant Attorney General, DeiJartment

of Justice, Washington 25, D. C"; "Charles Oli-

phant. Chief Counsel, Bureau of Internal Revenue,

Washington 25, D. C," and then sealing said en-

velopes and depositing the same, with postage there-

on fully prepaid in the United States Post Office

at Los Angeles, California, where is located the

office of the attorney for the person by and for whom

said service was made. That there is delivery serv-

ice by the United States mail at the place so ad-
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dressed and there is a regular communication by

mail between the place of mailing and the place so

addressed.

/s/ BARNET M. COOPERMAN.
Subscribed and sworn to before me this 11th

day of August, 1949.

[Seal] /s/ HYMAN SMITH,
Notar}^ Public in and for the County of Los An-

geles, State of California.

My Commission expires April 25, 1950.

[Endorsed]: Filed Aug. 13, 1949.

[Title of Court of Appeals and Cause.]

SUPPLEMENT TO AMENDED DESIGNA-
TION OF RECORD FOR PRINTING ON
APPEAL

Comes Now the appellant, Capital Service, Inc.,

a corporation, and hereby supplements its Amended

Designation of Record for Printing on Appeal in

the above-entitled action by adding thereto respond-

ent's exhibits I and J which are respectively a let-

ter from an Internal Revenue agent dated November

22, 1940, and the reply thereto written by R. W.
Moore, dated December 2, 1940.

Appellant, Capital Service, Inc., a corporation,

now instructs the clerk of the above-entitled court

to include in the printed record on review in the



Commissioner of Internal Revenue 429

above-entitled action respondent's said exhibits I

and J described hereinabove.

Dated, Los Angeles, California, August 29, 1949.

HYMAN SMITH and

WILLIAM STRONG.

By /s/ HYMAN SMITH,
Attorneys for Api)ellant.

State of California,

County of Los Angeles—ss.

Barnet M. Cooperman, being first duly sworn,

says: that affiant is a citizen of the United States

and a resident of the County of Los Angeles; that

affiant is over the age of eighteen years and is not

a party to the within above-entitled action; that

affiant's business address is 923 Chester Williams

Building, 215 West Fifth Street, Los Angeles 13,

California; that on the 29th day of August, 1949,

affiant served the within Supplement to Amended

Designation of Record for Printing on Appeal on

the Respondent and Attorneys for Respondent,

Commissioner of Internal Revenue, in said action,

by placing true copies thereof in envelopes ad-

dressed to the Respondent and the attorneys of

record for said Respondent, at the office addresses

of said Respondent and attorneys as follows: "Com-

missioner of Internal Revenue, Washington 25,

D. C"; "Thereon L. Caudle, Assistant Attorney

General, Department of Justice, Washington 25,

D. C"; "Charles Oliphant, Chief Comisel, Bureau

of Internal Revenue, Washington 25, D. C," and
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then sealing said envelopes and dex^ositing the same,

with postage thereon fully prepaid in the United

States Post Office at Los Angeles, California, where

is located the office of the attorney for the person

by and for whom said service was made. That there

is a delivery service by the United States mail at

the place so addressed and there is a regular com-

munication by mail between the place of mailing

and the place so addressed.

/s/ BARNET M. COOPERMAN.
Subscribed and sworn to before me this 29th day

of August, 1949.

[Seal] /s/ HYMAN SMITH,
Notary Public in and for the County of Los An-

geles, State of California.

My Commission expires April 25, 1950.

[Endorsed] : Filed Aug. 31, 1949.

PAUL P. O'BRIEN,
Clerk.
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FOR THE NINTH CIRCUIT

Capital Service, Inc., a Corporation,

vs.

Commissioner of Internal Revenue,

Petitioner.

Respotident.

OPENING BRIEF ON APPEAL.

Jurisdictional Statement.

This appeal involves the Federal Income tax liability of

the petitioner for the calendar and taxable year 1943.

Respondent has determined that a deficiency in the amount

of $7,358.10 exists for said year. The decision of the

Tax Court of the United States sustained the determina-

tion of the respondent. The decision being appealed from

was entered on May 12, 1949. The return of income tax,

with respect to which this case has arisen, was filed by peti-

tioner with the Collector of Internal Revenue for the Sixth

Collection District of California, located in the City of

Los Angeles, State of California. The case is brought

to this Court by petition for review filed on June 15, 1949,

pursuant to Section 1141 of the Internal Revenue Code

(26 U. S. C A., section 1141).
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Statutes Involved in This Case.

Section 23, Internal Revenue Code. Deductions From

Gross Income (26 U. S. C. A. Sec. 23)

:

"In computing net income there shall be allowed

as deductions:

(f) Losses by Corporations.—In the case

of a corporation, losses sustained during the taxable

year and not compensated for by insurance or other-

wise.

(k) Bad Debts. (1) General Rule.

Debts which become worthless within the taxable

year; or (in the discretion of the Commissioner) a

reasonable addition to a reserve for bad debts; and

when satisfied that a debt is recoverable only in part,

the Commissioner may allow such debt, in an amount

not in excess of the part charged off within the tax-

able year, as a deduction. This paragraph shall not

apply in the case of a taxpayer, other than a bank, as

defined in section 104, with respect to a debt evi-

denced by a security as defined in paragraph (3) of

this subsection. This paragraph shall not apply in

the case of a taxpayer, other than a corporation, with

respect to a non-business debt, as defined in para-

graph (4) of this subsection."

Section 122, Internal Revenue Code. Net Operating

Loss Deduction (26 U. S. C. A. Sec. 122)

:

"(a) Definition of Net Operating Loss.—As used

in this section, the term 'net operating loss' means

the excess of the deductions allowed by this chapter

over the gross income, with the exceptions, addi-

tions, and limitations provided in subsection (d).

(b) Amount of Carry-back and Carry-over. . . .

. . . (2) Net operating loss carry-over. — If

for any taxable year the taxpayer has a net operating
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loss, such net operating loss shall be a net operating
loss carry-over for each of the two succeeding tax-

able years, except that the carry-over in the case of

the second succeeding taxable year shall be the ex-

cess, if any, of the amount of such net operating loss

over the net income for the intervening taxable year
computed (A) with the exceptions, additions, and
limitations provided in subsection (d)(1), (2), (4),
and (6), and (B) by determining the net operating

loss deduction for such intervening taxable year with-

out regard to such net operating loss and without re-

gard to any net operating loss carry-back. For the

purposes of the preceding sentence, the net operating

loss for any taxable year beginning after December
31, 1941 shall be reduced by the sum of the net in-

come for each of the two preceding taxable years

(computed for each such preceding taxable year with

the exceptions, additions, and limitations provided in

subsection (d)(1), (2), (4), and (6), and computed

by determining the net operating loss deduction with-

out regard to such net operating loss or to tlie net

operating loss for the succeeding taxable year)."

Bank and Corporation Franchise Tax Act (Cali-

fornia) (Deering's Gen. Laws, Act. 8488) :

"Section 32. Suspension and forfeiture of corpo-

rate powers.

''(a) [Powers, rights and privileges of delinquent

corporation to be suspended or forfeited.] If any

tax, or any portion thereof, together with penalties,

and interest thereon, which is due and payable either

at the time the return is required to be filed or on or

before the fifteenth day of the ninth month following

the close of the income year, is not paid on or before

six o'clock p.m. on the last day of the twelfth month

after the close of the income year or if any tax due



and payable upon notice and demand from the com-

missioner, together with penalties and interest there-

on, is not paid on or before six o'clock p.m. on the

last day of the eleventh month following the due date

of such tax, except in case of jeopardy or fraud as-

sessments, in which case, if such tax, interest and

penalties are not paid within 40 days from the date

such tax, penalties and interest are due and payable

(unless the bond required by this act is filed to stay

the collection of such tax, penalties and interest and

such tax. interest and penalties are paid within 60

days after notice by the commissioner on taxpayer's

petition for reassessment), the corporate powers,

rights and privileges of the delinquent taxpayer, if

it be a domestic bank or corporation, shall be sus-

pended and shall be incapable of being exercised for

any purpose or in any manner except for the purpose

of amending the articles of incorporation to set forth

a new name; if the delinquent taxpayer be a foreign

bank or corporation the right to exercise its corpo-

rate powers, rights and privileges in this State shall

be forfeited. . . ."

Section 33. Revivor of corporate pozvers: Corporate

name: Transfer of records and funds:

"Any bank or corporation which has suffered the

suspension or forfeiture provided for in the preced-

ing section may be relieved therefrom upon making

application therefor in writing to the commissioner

and upon payment of the tax and the interest and

penalties for nonpayment of which the suspension or

forfeiture occurred, together with all other taxes, de-

ficiencies, interest and penalties due under the act,

and upon the issuance by the commissioner of a cer-

tificate of revivor. Application for such certificate

on behalf of any domestic bank or corporation which

has suffered such suspension may be made by any
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stockholder or creditor or by a majority of the sur-

viving trustees or directors thereof; apphcation for

such certificate may be made by any foreig:n bank or

corporation which has suffered such forfeiture or by

any stockholder or creditor thereof . . ."

Statement of the Case.

Petitioner raises no question herein with respect to that

portion of the opinion of the Tax Court in which it was

held that petitioner is not entitled to carry over a 1941

net operating loss, a year for which petitioner filed a

separate return, and deduct said loss in 1943, a year for

which petitioner filed a consolidated return.

The sole question to be decided in this appeal is whether

petitioner sustained in the calendar and taxable year 1942

a net operating loss, as defined in Section 122(a) of the

Internal Revenue Code (26 U. S. C. A., section 122(a)),

which may be carried over and used as a net operating loss

deduction for the calendar and taxable year 1943, as

provided for by Section 122(b)(2) of the Internal Rev-

enue Code (26 U. S. C. A., section 122(b)(2)).

The determination of the question presented depends

upon whether the indebtedness of $31,567.81 owed to

petitioner by, and stock at an adjusted cost basis of $1,300

held by petitioner in, the Central California Utilities Cor-

poration became worthless during the calendar and taxable

year 1942, as contended by petitioner, thus permitting

deductions to be made from the gross income of petitioner

for the year 1942 under the provisions of Sections 23 (k)

and 23(f), respectively, of the Internal Revenue Code

(26 U. S. C. A., Sections 23(k) and 23(f)), or prior to

said calendar and taxable year, as contended by respond-

ent.



The decision of the Tax Court of the United States,

sustaining the determination of the respondent, is based

upon a finding by the Tax Court that the debt owed to

petitioner by and the stock held by petitioner in Central

became worthless prior to 1942. It is the position of the

petitioner that the Tax Court erred in sustaining the de-

termination of the respondent in that:

(1) The decision of the Tax Court is not supported by

any evidence; and

(2) The Tax Court, in making its decision, did not

apply the correct principles of law.

Statement of Facts.

Central California Utilities Corporation, hereinafter re-

ferred to as Central, is a California corporation, formed

on August 3, 1936, for the purpose of acquiring the assets

and assuming the liabilities of the Inland Public Service

Company, hereinafter referred to as Inland. Inland had

owned since 1933 all of the issued and outstanding capital

stock of the Gas Fuel Service Company and the Kettle-

man-Lakeview Oil and Gas Company, Ltd., both of which

are California corporations, hereinafter referred to as

Fuel and Kettleman, respectively. [Stip. of Facts, par. 5,

Tr. p. 29.]

On August 28, 1933, the Railroad Commission of the

State of California in Decision No. 26297 [Joint Ex.

2-B, Tr. 49] had granted to Fuel a Certificate of Public

Convenience and Necessity authorizing it to distribute

natural gas in the counties of Kings and Fresno, in the

state of California, pursuant to ordinances passed by said

counties.
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The above mentioned decision of the Railroad Com-

mission was supplemental to Decision No. 26178 of the

Commission, dated July 21, 1933 [Joint Ex. 1-A, Tr,

32], in which the Commission had ordered [Tr. 47], over

the opposition of the Coast Counties Gas and Electric

Company, the West Side Natural Gas Company, and the

Southern California Gas Company, that:

".
. . public convenience and necessity require and

will require the exercise by Gas Fuel Service Company
of the rights and privileges granted to it under the

franchises which it contemplates securing from the

counties of Kings and Fresno, the construction and

operation of the natural gas transmission and dis-

tribution systems and the service of natural gas under

rates all as set forth in its amended Application No.

18672 . . ."

Coast Counties Gas and Electric Company and the

West Side Natural Gas Company resisted Fuel's applica-

tion because they were desirous themselves of obtaining

the permission of the Railroad Commission to operate

in the area set forth in Fuel's application. The Southern

California Gas Company protested the granting of a certi-

ficate to Fuel, although it did not desire to serve agricul-

tural power consumers in Fresno County, but was inter-

ested only in serving the Tulare Lake Bed area of Kings

County. [Joint Ex. 1-A, Tr. 36-47.]

Evidence adduced in behalf of Fuel before the Railroad

Commission indicated that the organizers of that company

owned 1500 acres of potential gas and oil lands in the

Dudley Ridge area of Kings county. These organizers,

who were largely farmers, had three years earlier incor-

porated Kettleman for the purpose of developing their



properties. They had been able to bring in three wells

on their properties, which produced approximately 20,-

000,000 cubic feet of natural gas daily. Of this amount

of gas, only 1,000,000 cubic feet per day were sold under

contract, this, in large part, going to the Pacific Gas and

Electric Company. [Joint Ex. 1-A, Tr. 36-37.]

In order to dispose of the surplus gas, the land owners

organized Fuel, and entered into a survey to determine

the market for natural gas amongst the farmers of Kings

and Fresno counties. At that time, most farmers were

using electric power for irrigation pumping purposes. It

was learned that the rates charged by the electric utility

companies were so high as to render the use of electric

power for irrigation pumping purposes economically un-

feasible. [Joint Ex. 1-A, Tr. 37-38.]

Sensing the tremendous potential market which existed

for the sale of natural gas for irrigation pumping purposes,

Fuel applied to the Railroad Commission requesting that

it issue its certificate that public convenience and neces-

sity required Fuel to construct and operate a natural

gas transmission and distribution system in Kings and

Fresno counties. [Joint Ex. 1-A, Tr. 37.]

Fuel proposed to sell the gas for sixteen cents per thou-

sand cubic feet in Kings county and for seventeen cents

per thousand cubic feet in Fresno county; these rates were

approximately eight cents lower than the rates proposed by

the Coast Counties Gas and Electric Company and the

West Side Natural Gas Company for service in the same

area. Statistics were placed before the Railroad Commis-

sioners by Fuel indicating that at the rates it had proposed,

the farmer consumers of the gas would be able to satisfy
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their irrigation pumping needs at a saving of from one-

third to one-half of the amount previously paid by such

consumers for electric power. [Joint Ex. No. 1-A, Tr.

38, 42-43.]

The franchises granted by the counties of Kings and

Fresno in 1933 gave to Fuel the right to lay and maintain

a gas distribution line within the territorial limits of

each of the two counties. While the franchises thus grant-

ed were not exclusive, these franchises were in effect at all

times material herein, and could have been exercised by

Fuel at any time, so long as it held the certificate of public

convenience and necessity. [Stip. of Facts, pars. 9 and 10,

Tr. 30; Joint Ex. No. 3-C, Tr. 52; Joint Ex. No. 4-D,

Tr. 56.]

After the granting of the certificate of public conven-

ience and necessity. Fuel proceeded to lay approximately

thirty-two miles of pipe line in Kings County, and began

the distribution of gas. However, by the latter part of

1935, Inland and its two subsidiaries. Fuel and Kettle-

man, were in serious financial difficulty, and operations

were discontinued. The three corporation system was in

great need of working capital, current assets being valued

at only $1,800, w^hile current liabilities as of December

31, 1935 amounted to $60,000. Fixed assets were valued

at the following figures: pipe lines $44,740.78; general

office equipment, $463.98; meters, $354.56; and miscel-

laneous equipment, $407.55. Lands, leases, and wells had

been valued at slightly in excess of $1,000,000, but as of

December 31, 1935, these assets were abandoned, because

of the lack of working capital, and because Kettleman's

only remaining well had blown out, thus depriving Fuel,



—10—

the distributing corporation, of its gas supply. At the

time of cessation of operations, Fuel was serving only

ten or fifteen customers. [Tr. 283-285, 288-289.]

The promoters of the Inland system approached one

Ralph Moore in the latter part of 1935, seeking his assist-

ance in the procurement of financial aid for the system.

[Tr. 86.] Moore proceeded to investigate the prospects

for making Inland a profitable operation. He was im-

pressed with the same factors that had originally inspired

the formation of Fuel, and the acquisition by that com-

pany of the certificate of public convenience and necessity,

already referred to: he found that in Kings and Fresno

Counties, an exceptionally favorable market for natural

gas products existed, and that in the vicinity of this mar-

ket, ample supplies of gas could be obtained. [Tr. 87,

94-100.] Moore conferred with the heads of various

farmers' organizations, and with various potential in-

dustrial users of natural gas, and, as a result of such

discussions, concluded that the utility system could sell

from twenty-five to thirty million cubic feet of gas per

day, for about seven months out of the year, that is to

say during the period when irrigation pumping was nec-

essary. [Tr. 99.]

As to the matter of an immediate supply of natural gas,

Moore discovered that an agreement could be made with

the owner of three wells which had, in the past, produced

large quantities of gas, which had been sold to the Pacific

Gas & Electric Company; the latter company had stopped

purchasing gas from these owners. [Tr. 96-97.] In

addition to these three wells, there were many others

which had had to cease operations when the Pacific Gas &

Electric Company had stopped purchasing in the area in

question, and Moore felt optimistic as to the prospects
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for obtaining a supply of natural gas sufficient to satisfy

the potential market which he had ascertained existed in

the two counties. [Tr. 100.]

It was Moore's considered opinion that a large natural

gas utility system in Fresno and Kings counties could be

created through a reorganization of Inland. In arriving

at this conclusion, Moore took into consideration the certi-

cate of public convenience and necessity that had been

granted by the state of California to Fuel, and which gave

the company the legal right to distribute natural gas in

Fresno and Kings counties; he also took into account the

results of his investigations in the area, which had revealed

a great potential market for natural gas, and the existence

of an extensive supply of gas in the same oil-rich area.

Moore realized, however, that to take advantage of the

three factors, the certificate, the market, and the supply, a

considerable amount of capital would be needed. [Tr. 88,

94.]

Moore approached the Los Angeles investment firm of

G. Brashears & Company, for the purpose of planning a

means of raising capital for the Inland system. [Tr. 88.]

At that time, G. Brashears & Company was in the process

of organizing petitioner for the purpose of making small

amounts of capital available to certain speculative enter-

prises in return for a stock interest in such enterprises. The

business purpose of petitioner was not merely to loan

money at interest, but was to obtain stock in the corpora-

tions to which money was loaned, so that a speculative

profit might be realized by petitioner in the sale of its stock

interest if the assisted corporation became successful.

[Tr. 318-319, 330.]
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As a result of the negotiations between Moore and G.

Brashears & Company, petitioner made loans totalling

$39,611.71 to the Inland system, in conjmiction with a

plan of reorganization, as a result of which a new cor-

poration, Central, acquired the assets and assumed the

liabilities of Inland. The assets of Inland consisted only

of stock in Fuel and Kettleman. [Joint Ex. No. 8-H,

Tr. 73-75, 89.] The stock of Central was issued and

distributed as follows: (a) 117,000 shares to the old

Inland stockholders, one share of stock in Central being

exchanged for three shares of stock in Inland; (b) 187,500

shares to petitioner, and (c) 62,500 shares to Ralph Moore.

[Tr. 89-91.] The remaining authorized shares of Central

were to be available for future sale. [Tr. 93.] Since

1936, petitioner has owned an additional 1,050 shares of

stock in Central, which it carries at an adjusted cost basis

of $1,300; these shares are the remainder of 1,500 shares

of Central which were purchased from H. A. Savage in

settlement of a claim held by the latter. Four hundred

and fifty of the shares which had been purchased from

Savage were delivered by petitioner to Henry K. Elder,

attorney at law, in satisfaction of the latter's claim against

Fuel and Kettleman for legal services rendered them.

[Resp. Ex. K, Tr. 298-299.]

Because petitioner was not in existence at the outset

of negotiations between Moore and G. Brashears & Com-

pany, Moore and G. Brashears & Company loaned $1,000

and $3,000, respectively, to Inland, and were repaid by

petitioner soon after it obtained corporate existence on

August 23, 1936. [Tr. 182.] At no time after this

initial phase did G. Brashears & Company have direct

dealings or relations with the Inland-Central system.
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Prior to the reorganization of Inland, the system had

ceased operating entirely. [Tr. 98-99.] The misconcep-

tion never existed that the loan by petitioner of $39,611.71

would be a sufficient amount to develop the utility system

which had been envisioned by Moore after his investiga-

tion and inspection of the project. The plan was to keep

the certificate of public convenience and necessity possessed

by Fuel alive until such time as the development of the

utility system could be accomplished by public financing,

or by the sale of the stock held by petitioner in Central

to other interests which themselves would undertake the

development of the utility system. [Tr. 232-234, 320.]

Petitioner expected repayment of its loan and benefit from

the stock held in Central only through the accomplishment

of either of these objectives. [Tr. 232-234, 320.]

Testimony adduced in the trial court establishes that the

stock of Central held by petitioner had no market value

at the time the reorganization took place or at any time

subsequent thereto, that the loan by petitioner to Central

was purely speculative in nature, and that the physical

assets of the utility system had little, if any, market value.

[Tr. 218, 224, 232-234, 320; Joint Ex. No. 8-H, Tr. 75;

Tr. 192-195, 233.] The value of the stock and the value

of the note receivable by petitioner were of a potential

nature only and this potential value could only mature into

actual, realizable value if petitioner was successful in its

effort to acquire capital with which the utility system

could take full advantage of the certificate of public

convenience and necessity possessed by Fuel, or, in the

alternative, to sell the stock held by petitioner in Central

to other interests which themselves would undertake the

development of the utility system. [Tr. 232-234, 320.]

The efforts of petitioner along these lines were continuous
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from 1936 through the middle of 1942, as is amply re-

vealed by the record.

The Central system was unsuccessful in bringing in

producing wells upon the land leased through funds loaned

by petitioner, but was able to obtain sufficient gas from a

well known as Irma ^1, which was located on adjoining

land. [Tr. 101-102, 103-104.] It must be emphasized

that service for so few customers was maintained solely

for the purpose of keeping the certificate of public con-

venience and necessity possessed by Fuel in effect. [Tr.

234.]

Irma #1 was destroyed by blasting which occurred in

conjunction with certain geophysical surveys being made

in the area by the Shell Oil Company in May of 1937,

and thereafter the Central system supplied its few cus-

tomers with gas purchased from the Southern California

Gas Company. [Tr. 104, 125-128.]

The distribution lines of fuel were second-hand when

laid, and in extremely poor condition; moreover, the lines

were in many places laid on the surface of the ground, and

were thus exposed to the elements and other forms of

damage. As a result of these conditions, the lines leaked

so badly that only approximately 25% of the gas that

had been purchased from the Southern California Gas

Company was actually delivered to the customers of the

Central system. [Tr. 128-129, 133.] In the fall of 1937,

a flood, which further damaged the pipe line, occurred in

the Tulare Lake district, in which the customers served

by the Central system were located. [Tr. 133.] Thus,

at the end of 1937, it was necessary to discontinue the

limited operations in which the Central system was en-

gaged.
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The Central system accordingly applied for permission

of the California Railroad Commission to temporarily dis-

continue service, stating as its ground the necessity for

repairing the distribution lines. [Tr. 132; Joint Ex. No.

5-E, Tr. 63; Joint Ex. No. 6-F, Tr. 66.] The service

was not thereafter re-instituted. After the flood condi-

tions had subsided, petitioner was of the opinion that re-

instatement of service to the few customers of the Central

system would cost more than the benefits to be immediately

derived therefrom would be worth; moreover, at that par-

ticular time, petitioner was interested in several other en-

terprises, which if not given immediate financial assistance,

would have been lost. [Tr. 236-237, 323-327. J Since

the only valuable asset of the Central system was the cer-

tificate of public convenience and necessity held by Fuel,

and since, in petitioner's judgment, the certificate was not

in danger of being rescinded by the Railroad Commission,

in view of the fact that the Railroad Commission had

given Fuel permission to temporarily discontinue service,

petitioner allocated the limited funds at its disposal to

the projects having the most pressing immediate need.

[Tr. 323-327; Joint Ex. No. 6-F, Tr. 66.]

Beginning in 1938, Moore negotiated with the Pure

Oil Company, the Fullerton Oil Company, the Superior

Oil Company, and the Lincoln Petroleum Company, for

the purpose of acquiring a supply of gas. [Tr. 109-111,

198.] Moore was specifically interested in an arrange-

ment under the terms of which the Central system would
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purchase gas, provided that the producing company

or companies would lend Central the money with

which to lay a new pipe line. [Tr. 109, 197-199.]

Although there was no question as to the surplus gas

possessed by or available to these various companies or

their desire to sell at the price Moore offered, as the

Southern California Gas Company was paying far less,

no arrangement was consummated on the basis contem-

plated by Moore. [Tr. 111-112.]

During 1939 the physical assets of Kettleman and

Fuel were disposed of. [Joint Ex. No. 8-H, Tr. 75, 192-

194.] These assets were of little value when the re-

organization of the Inland system was undertaken, as is

borne out by the low price they brought on sale, and had

never been looked upon by petitioner as an inducement

for, or as security for, the loan and investment petitioner

had made. [Tr. 236, 232-233; Joint Ex. No. 8-H, Tr.

75.] Petitioner considered that the only asset of real

value possessed by the Central system was the certificate

of convenience and necessity that had been issued to Fuel,

and that certificate remained in full force and effect until

October 6, 1942. [Tr. 320, 326; Joint Ex. No. 7-G,

Tr. 71.]

On January 6, 1940, the corporate charters of Fuel,

Kettleman and Central were suspended for non-payment

of franchise taxes, and were not thereafter revived. [Resp.

Ex. M, Tr. 372.] Petitioner, having a number of press-

ing demands on it for funds, decided that it would be a

needless expense to pay such taxes on the corporations in
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the Central system until operations were to be resumed, in

view of the fact that at that time revivor could be accom-

plished by payment of the franchise taxes. [Tr. 236-237,

323-327.]

During the year 1941, petitioner carried on separate

negotiations with Messrs. Raphael Dechter and Ben Dud-

ley, looking toward a sale of petitioner's interest in the

Central project to groups represented by Dechter and

Dudley, respectively. Although no precise meeting of

minds resulted from these negotiations, petitioner's ex-

pectation that a sale of its interest in Central could be

consummated continued until the year 1942. [Tr. 165-

177, 238-240; Pet. Ex. No. 28, Tr. 165; Pet. Ex. No. 29,

Tr. 172.]

During the entire period between 1936 and 1942, three

factors existed continuously which rendered the plan of

petitioner for the development of the Central system

possible of fulfillment: (1) the certificate of public con-

venience and necessity which gave Central, through its

subsidiary. Fuel, the legal right to distribute and sell

natural gas in Fresno and Kings counties; (2) the supply

of natural gas in the area; (3) the potential market for

that gas in Fresno and Kings counties. [Joint Ex. No.

1-A, Tr. 32; Joint Ex. No. 2-B, Tr. 49; Joint Ex. No.

7-G, Tr. 71; Tr. 111-112; Tr. 94-95, 99, 100.] The

only element lacking was sufficient capital to take advan-

tage of these three factors. [Tr. 88, 320.] The his-

tory of petitioner with respect to Central, between 1936

and 1942, is one of persistent effort to obtain capital in
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the amounts necessary to fully develop the Central system,

or, in the alternative, to sell profitably its interest to other

entrepreneurs, who would themselves undertake the de-

velopment of the utility system. [Tr. 320, 232.]

In 1942. the surplus gas supply that had existed prior

to that year ceased to be available. This was a result of

the nation's developing war effort, which had the twofold

effect of increasing the demand for natural gas in the

metropolitan, industrial areas of the state, and, at the same

time, of taking large amounts of natural gas off the market

entirely, pursuant to a repressuring program which re-

turned millions of cubic feet of gas to the subterranean

areas from which it came. [Tr. 350-351, 176-179.] More-

over, the impact of the war upon business conditions

generally made it exceedingly difficult to obtain capital

for a basically non-war enterprise which could not be

converted to war use. [Tr. 322.]

These conditions led petitioner to conclude in 1942 that

the venture should not be carried further, and that the

speculation in which it had engaged had failed, re-

sulting in the loss of the money that had been loaned

to Central, and in the worthlessness of the stock held by

petitioner in that company. [Tr. 322.] As a result of this

conclusion, a letter was written in June of 1942 to the

Railroad Commission of the State of California which

resulted in the cancellation of the certificate of public con-

venience and necessity possessed by Fuel in October of the

same year. [Pet. Ex. No. V? , Tr. 249; Joint Ex. No.

7-G, Tr. 71.]
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ARGUMENT.

POINT I.

Preliminary Statement as to the Law Governing This

Case.

A. The Question o£ When Stock or an Indebtedness Becomes

Worthless Is a Question of Fact.

The question of when stock or an indebtedness becomes

worthless is a question of fact, the determination

with respect to which is reversible only if the finding

of the lower court is not supported by substantial evidence.

With respect to the factual nature of the question of

when stock becomes worthless, see San Joaquin Brick Co.

V. Commissioner (1942 U. S. C. A. 9th), 130 F. 2d 220,

225; Boehmv. Commissioner (1945), 326 U. S. 287, 292-

293, 66 S. Ct. 120, 123-124. With respect to the factual

nature of the question of when an indebtedness becomes

worthless, see Redman v. Commissioner (1946 U. S. C. A.

1st), 155 F. 2d 319, 321; Cittadini v. Commissioner (1943

U. S. C. A. 4th), 139 F. 2d 29, 31; Raffold v. Commis-

sioner (1946 U. S. C. A. 1st), 153 F. 2d 168, 171.

The plain language of Sections 23(e) and 23(f) of the

Internal Revenue Code, and their counterparts in many

preceding Revenue Acts, in speaking of losses "sustained

during the taxable year," has made it abundantly clear

that a loss incurred on the worthlessness of corporate

stock, to be deductible under these sections, must have

been sustained in fact during the taxable year. See

Boehm v. Commissioner, supra, at 291-293, 66 S. Ct.

123-124.
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B. The Test to Be Applied in the Determination o£ When
Stock or an Indebtedness Becomes Worthless Is a Prac-

tical, Objective Test, Varying With the Circumstances

of Each Case; the Taxpayer's Attitude and Conduct Are

Not to Be Ignored.

In the Boehni case, it was contended by the taxpayer

that a subjective rather than an objective test was to be

employed in the determination of whetlier corporate stock

became worthless during the taxable year, within the

meaning of section 23(e) of the Internal Revenue Code.

The Supreme Court of the United States rejected this

contention, and referred to its own statement in Lucas

V. American Code Co., 289 U. S. 445, 449, 50 S. Ct. 202,

203, wherein the Court said:

''no definite legal test is provided by the statute for

the determination of the year in which the loss is to

be deducted. The general requirement that losses

be deducted in the year in which they are sustained

calls for a practical, not a legal, test."

The Court further stated in the Boehm case, at 293,

66 S. Ct. 124:

"The standard for determining the year for de-

duction of a loss is thus a flexible, practical one,

varying according to the circumstances of each case.

The taxpayer's attitude and conduct are not to be

ignored, but to codify them as the decisive factor in

every case is to surround the clear language of Sec-

tion 23(e) and the Treasury interpretations with an

atmosphere of unreality and to impose grave obstacles

to efficient tax administration."
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Prior to 1942, Section 23 (k) of the Internal Revenue

Code allowed a deduction for "debts ascertained to be

worthless and charged off within the taxable year ..."

(Italics supplied.) The Court in the Rednmn case, supra,

at 320, states:

"The test of ascertainment of worthlessness under

Section 23 (k) before the 1942 amendment was

deemed to be a subjective test rather than an objective

one, that is, the taxpayer was entitled to charge oflF

a bad debt in the year that he determined the obliga-

tion to him to be worthless. He was not compelled

to take his deduction in the year that the debt ac-

tually had become worthless but in the year that the

hypothetical 'resonable man' would consider the debt

to be worthless."

Section 23(k)(l) of the Internal Revenue Code, as

am^ended by Section 124(a) of the Revenue Act of 1942

allows a deduction from gross income for "debts which

become worthless within the taxable year; . .
." Sub-

section (d) of this amendment renders it effective with

respect to taxable years beginning after December 31.

1938. In this regard, the Redman case, supra, states,

at 320:

"By its amendment to Section 23 (k). Congress

has changed the standard for the determination of

worthlessness by substituting for the subjective test

of ascertainment of worthlessness, the objective test

of actual worthlessness." (Italics supplied.)
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To summarize, then, the courts have held that the ques-

tion of when stock or an indebtedness becomes worthless,

for the purposes of obtaining a deduction from gross in-

come, is one of fact, and that in the determination of the

year in which such worthlessness occurs, a practical,

flexible test is employed, under which all the factors, in-

cluding the subjective factor, of a given case are taken

into consideration.

C. The Taxpayer in a Case of This Type Carries the Burden

of Proving: (1) That the Stock or Debt Is Worthless;

and (2) That the Stock or Debt Became Worthless in the

Year in Which the Deduction From Gross' Income Is

Taken.

The burden of proof which rests upon the taxpayer who

appeals in a case of this type from the determination of

the Commissioner of Internal Revenue, is clearly delineated

in the case of Dunbar %>. Commissioner (1941 U. S. C. A.

7th), 119 F. 2d 367, 368-369, which is cited with approval

by the United States Court of Appeals for the Ninth Cir-

cuit in the San Joaquin case, supra. The Dunbar case

states, in substance, that the taxpayer carries the burden

of proving: (1) That the stock or debt is worthless, and

(2) that the stock or debt became worthless in the year

in which the deduction from gross income is taken. As

an amplification of the second point, the Court in the

Dunbar case stated that the taxpayer, in order to

demonstrate worthlessness in the year in which the de-

duction is taken, must prove that the stock or debt had

some intrinsic or potential value at the close of the pre-

ceding year.
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D. The Determination of the Commissioner Is Presumptively

Correct Only Until the Taxpayer Proceeds With Com-
petent and Relevant Evidence in Support of His Posi-

tion—Then the Issue Depends Wholly Upon the Evi-

dence so Adduced and the Evidence to Be Adduced by

the Commissioner.

With respect to the question of the presumption favor-

ing the determination of the Commissioner, and the ef-

fect of such a presumption upon the burden of proof of

the taxpayer in a case of this type, this Court in Perry v.

Commissioner (1941 U. S. C. A. 9th), 120 F. 2d 123,

124, stated:

"This finding [the determination of the Commis-
sioner] is presumptively correct, that is, until the tax-

payer proceeds with competent and relevant evidence

to support his position, the determination of the Com-
missioner stands. When such evidence has been ad-

duced the issue depends wholly upon the evidence so

adduced, and the evidence to be adduced by the Com-
missioner. The Commissioner cannot rely upon his

determination as evidence of its correctness either

directly or as affecting the burden of proof."

This Court stated in the San Joaquin case at 225, with

respect to the same point:

'Tt has been pointed out that in claiming tax de-

ductions the taxpayer must show clearly that he

comes within the statute allowing such deduction.

But once he presents competent and relevant evidence

on every necessary element, the presumption of cor-

rectness of the Commissioner's determination is no

longer existent and the outcome of the case dei")ends

upon the determination of the trial body after the

consideration of the evidence brought before it by

both sides. When the evidence on both sides has been
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adduced, and the Board makes its finding of facts,

then the sole question presented to the Court, so far

as the facts are concerned, is whether or not the

Board's findings are supported by the evidence.

"If the taxpayer fails to present substantial evi-

dence on every point necessary to entitle him to the

deductions claimed, this Court upon petition for re-

view necessarily will hold against their allowance.

In so doing, we are not considering proof nor are

we weighing evidence."

POINT II.

Competent and Relevant Evidence Was Adduced Be-

low Proving That the Stock and Debt of Cen-

tral Had Potential Value on December 31, 1941,

and That They Became Worthless in 1942; No
Evidence Was Introduced Below Which Will

Support the Finding of the Tax Court That

the Stock Investment and Indebtedness Became

Worthless Prior to January 1, 1942.

Aside from the joint exhibits of petitioner and respond-

ent below, the only evidence introduced by respondent was

the following: 1. A letter written to Ralph Moore on

November 22, 1940, by an agent of the Bureau of In-

ternal Revenue [Resp. Ex. I, Tr. 208] ; 2. Moore's re-

sponse thereto, dated December 2, 1940 [Resp. Ex. J,

Tr. 210] ; 3. A detailed audit of the books and records

of Capital Service, Inc. as of April 30, 1940 [Resp. Ex.

K, Tr. 293] ; 4. An audit of the books and records of

Capital Service, Inc. as of December 31, 1940, and supple-

menting the audit of April 30, 1940 [Resp. Ex. L, Tr.

310] ; 5. The certificate of the Secretary of State of

California, with respect to the franchise history of Cen-
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tral, Fuel, and Kettleman [Resp. Ex. M, Tr. 372] ; 6. The

Income Tax Returns of Kettleman for 1936, 1938, 1939,

and 1940 [Tr. 381] ; 7. The Corporate Income and Excess

Profits returns of Central for the years 1936 through

1940, inclusive [Tr. 381] ; 8. The Corporate Income and

Excess Profits Tax returns of Capital Service, Inc., for

the years 1936 through 1943, inclusive [Tr. 381-382]

;

9. The Corporate Income and Excess Profits Tax returns

of Fuel for the years 1936 through 1940, inclusive. [Tr.

382-383.]

Petitioner will refer in the course of its argument, to

this evidence, the evidence introduced by petitioner, and

the effect of cross-examination of petitioner's witnesses by

respondent's counsel.

A. The Fact That Petitioner Supplied Capital to Other

Enterprises After It Had Ceased so Supplying Central

Does Not Support the Finding of the Tax Court That

the Stock and Indebtedness of Central Became Worth-

less Prior to January 1, 1942.

The Tax Court takes the position in its opinion that

the fact that petitioner supplied capital to other enter-

prises in which it was interested, after it had ceased sup-

plying Central with funds, is one of the facts which "...

show that long prior to 1942, the promoters of Central

had given up all real hope of continuing this venture."

[Tr. 407-408.]

As was stated by the Supreme Court of the United

States in the Boehm case, supra, in the determination of

the question of when stock (and the same reasoning is

applicable to debts) becomes worthless, the subjective

factor, although not necessarily the decisive factor, is a
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factor which is not to be ignored. For this reason it is

important to indicate at this point that the above inference

is not waranted by any of the evidence.

The testimony of petitioner's witnesses Woodard, and

Brashears reveals that petitioner was interested in Timm

Aircraft Corporation, and the Ful-Ton Truck Company,

in addition to Central, and that small sums of money were

loaned to Timm and Ful-Ton after January, 1938, when

petitioner made its last loan to Central. [Tr. 236-237,

324.] However, no conclusions may logically be drawn

from this particular fact, until all of the evidence adduced

below on the point has been examined. The above named

witnesses for petitioner gave uncontradicted testimony

that: (1) Petitioner never had at its disposal funds in

the amount that would have been necessary to develop a

gas utility system on the scale contemplated by petitioner

and Moore. [Tr. 232, 320, 325.] Petitioner invested

some $30,000 in the Central system for the purposes of

(a) placing that system in a position which would enable

it to be publicly financed through a sale of the

authorized but unissued shares of Central, or, in the

alternative, in a position which would allow petitioner to

sell its stock interest in Central to others, who would

themselves develop the utility, and (b) carrying on a

minimal operation, so that the certificate of public con-

venience and necessity, the only asset of any value owned

by the Central system, would be kept in full force and

eifect. [Tr. 320, 232-233, 236.] (2) Petitioner's capital

resources were decidedly limited, and thus petitioner could
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not materially alter the status of Central; however, the

small capital transfusions which petitioner was able to

muster for Timm and Ful-Ton saved those ventures from

being lost entirely. [Tr. 325.]

j

On cross-examination of Mr. G. Brashears, respondent's

i counsel asked questions with respect to the volume of
I

I business done by G. Brashears & Company in 1935, and

the "financial condition" of that Company in 1940 and

i 1941, in an effort to demonstrate that that Company had

! sufficient funds with which to finance Central, but did

I

not do so because of a lack of confidence in the prospects

of the system. [Tr. 331-335.] Brashears refused to state

such facts from memory but offered to obtain books and

records which would reveal this information, and which

could be brought before the Court within fifteen minutes'

time. This offer was declined. [Tr. 333.] It is sub-

mitted that no inference arises from Brashears' refusal

to testify from memory, with respect to matters which

had occurred nearly a decade earlier, that G. Brashears &

Company and petitioner were financially able to lend

money to Central, but considered the project so unworthy

that no additional loans would be made. Such an infer-

ence is contrary to the direct and uncontradicted testimony

of Messrs. Brashears and Woodard. [Tr. 325-327, 232.]

Moreover, it is to be noted that Brashears did not fail to

produce evidence, which failure normally gives rise to an

inference against the party asked to produce evidence at

his disposal. See Wigmore, Treatise on Evidence, Sec-

tion 285. On the contrary, Brashears offered to produce
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the best evidence of the financial condition of G. Brashears

& Company, its books and records, but this offer was re-

fused by respondent's counsel. [Tr. 333.] See Wig-

more, op. cit. supra, Section 1179. As a matter of pressing

this point to a logical conclusion, the fact that respond-

ent's counsel refused to accept Brashears' offer to obtain

the best evidence of the financial condition of G. Brashears

& Company, its books and records, which could have been

brought before the court in short order, gives rise to an

inference against respondent's position. Wigmore, op. cit.

supra, Sections 285 and 2273.

In summary of this point, the position of the Tax Court

that the fact that petitioner supplied capital to Timm and

Ful-Ton, after it had ceased so supplying Central, justifies

the conclusion that ".
. . long prior to 1942, the pro-

moters of Central had given up all hope of continuing the

venture," is not supported by any evidence. The position

of the Tax Court is contrary to the testimonial evidence

of two witnesses for petitioner. The testimony of these

witnesses was not contradicted by that of any other wit-

ness, nor was it impeached by cross-examination: more-

over, the circumstances of the case do not justify an

impeaching presumption against the credibility of these

witnesses founded merely upon their relation to the peti-

tioner. See Hauss v. Lake Erie & W\ R. Co. (U. S. C. A.

5th), 105 Fed. 733, 735-736, the reasoning of which is

approved by the Supreme Court of the United States in

Chesapeake & O. Ry. Co. v. Martin (1931), 283 U. S.

209, 219, 51 S. Ct. 453, 457.
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B. The Sale in 1939 of the Physical Assets of Kettleman

and Fuel Is Not a Fact Which Supports the Finding

of the Tax Court That the Stock and Indebtedness of

Central Became Worthless Prior to January 1, 1942. The

Only Asset of Real Value Possessed by the Central Sys-

tem Was the Certificate of Public Convenience and Neces-

sity Possessed by Fuel ; This Certificate Was in Full

Force and Effect Until October 6, 1942.

In cases of this type, in which the question is the time

when stock or an indebtedness becomes worthless, a

determination must be made of the identifiable event which

indicates that the value of the stock or indebtedness has

been completely extinguished. See Jones v. Commissioner

(1939 U. S. C. A. 9th), 103 F. 2d 681, 684, 685.

During 1939, the physical assets of Kettleman and

Fuel, the wholly owned subsidiaries of Central, were dis-

posed of. [Joint Ex. No. 8-FI. Tr. 75; 192-194.] How-

ever, disposition of these assets cannot be regarded as the

identifiable event indicating complete extinguishment of

the value of the stock and debt of Central. The uncontra-

dicted testimony of petitioner's witnesses, Ralph Moore,

Woodard, and Brashears, clearly states that these assets

had never been looked upon as an inducement for, or as

security for. the loan and investment petitioner had made,

as they were of little value when the reorganization of the

Inland system was undertaken. [Tr. 101, 233, 236, 320.]

The testimony of the above mentioned witnesses in this

regard is corroborated by the low price the assets brought

on sale. [Joint Ex. No. 8-H, Tr. 75, 192-194.]

Evidence adduced by petitioner below establishes that

petitioner considered that the only asset of real value

possessed by the Central system was the certificate of
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convenience and necessity which had been issued to Fuel,

and that certificate remained in full force and effect until

October 6, 1942. [Tr. 320, 326; Joint Ex. No. 7-G, Tr.

71.]

The Tax Court does not discuss the valuation of the

certificate of public convenience and necessity in specific

terms in its opinion; however, the Tax Court makes the

statement that: "The potential value which petitioner

contends continued to exist until revocation of the cer-

tificate in October 1942 was nothing more than wishful

thinking." [Tr. 408.] This statement, unmistakably the

product of hindsight, is not supported by any evidence.

It is petitioner's position that under the objective situa-

tion revealed in the record, the certificate was a poten-

tially highly valuable asset, as valuable until 1942, as it

had been in 1936, when it was the major factor which

had induced petitioner to embark upon the project

of revivifying the Inland system. The certificate repre-

sented the legal authority granted by the State of Cali-

fornia to bring the source of gas and the users of the

commodity together. [Joint Ex. No. 1-A, Tr. 32; Joint

Ex. No. 2-B, Tr. 49.] It must be emphasized that:

(1) Respondent at no place in the record attempted to

deny the fact that a large potential market for natural

gas existed in Fresno and Kings counties, and (2) large

supplies of gas were available in these two counties

throughout the time covered in this case.

Roy M. Bauer, who was qualified as an expert witness

on the valuation of such certificates, stated on direct

examination by counsel for petitioner that a corporation

which held on January 1, 1942, a certificate of public

convenience and necessity to distribute natural gas in
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Fresno and Kings counties, and also had the possi-

bihty of raising funds, either through pubhc or private

j

financing, and had a source of gas supply, at prices

j
enabling it to resell at a profit, and also a potential

j

supply of customers in the area, was the possessor of an

j

asset of potential value; it must also be pointed out that

Bauer's expert opinion assumed that the corporation hold-

ing the certificate of public convenience and necessity had

no employees, no physical assets or cash, and no office,

j
and was actually in debt. [Tr. 340-344.] Respondent

i introduced no evidence which contradicted Bauer's testi-

mony. Cross-examination did not weaken Bauer's opinion

based on the above assumed facts, the existence of which

facts is amply revealed in the record. [Tr. 354, 363.]

I

The practical value of the right granted in the form

of the certificate of public convenience and necessity is

not to be underestimated: From the positive point of

view, gas could not be distributed in Fresno and Kings

counties without the certificate [Tr. 344] ; from the

negative standpoint, no competing organization could

j

have such a right unless it was able to satisfy the burden

of proof required by the Railroad Commission: ".
. .

In all cases the burden is on the applicant to show public

necessity, and if there is a substantial conflict in the

evidence, it must be resolved against him. This is required

in order that the commission may ascertain . . . that pub-

;

lie necessity does actually exist." Bay Cities Transporta-

tion Co. V. E. H. Warren ct al. (1925), 26 C. R. C. 131.

134. The Tax Court in overlooking the potential and prac-
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tical value of such a right, takes a position that is not sup-

ported by any evidence, and is contrary to evidence intro-

duced by petitioner which was uncontradicted and un-

impeached.

Because the certificate of pubHc convenience and neces-

sity was ultimately never exercised, as a result of certain

supervening factors, which will be discussed post, oc-

curring as concomitants of the nation's war effort,

there is no justification for the use of hindsight to

negate the existence of value prior to the occurrence

of such supervening factors; the use of hindsight

in this situation is opposed to the rule laid down in the

Lucas case, supra, wherein the United States Supreme

Court held that a practical test was to be used in determin-

ing the year in which losses occur.

In summary of this point, then, it is the position of

petitioner that the disposition in 1939 of the physical

assets of Fuel and Kettleman, which assets were of

negligible value, and which had never been looked upon

as an inducement for, or security for, the loan and invest-

ment petitioner had made, is not an identifiable event

which in any way indicates the extinguishment of the

value of the stock and indebtedness of Central, and there-

fore the disposition of such assets does not support the

decision of the Tax Court that the stock and indebtedness

became worthless prior to January 1, 1942. Petitioner

from the outset considered that the only asset of value

possessed by the Inland-Central system was the certificate

of convenience and necessity possessed by Fuel, and this

asset was held until October 6, 1942.
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C. The Suspension on January 6, 1940, of the Corporate

Charters of Fuel, Kettleman, and Central Does Not Sup-

port the Finding of the Tax Court That the Stock and

Indebtedness of Central Became Worthless Prior to

January 1, 1942.

The Tax Court, in its opinion, recites the fact that on

January 6, 1940, the corporate charters of Fuel, Kettle-

man, and Central were suspended and not thereafter re-

vived as one of the facts which prove that: "Long prior

to 1942 the promoters of Central had given up all real

hope of continuing this venture." [Tr, 407-408.

]

It is submitted that suspension of corporate powers

does not logically support such a conclusion. Under the

law of the state of California, when franchise taxes are

not paid, the Secretary of State must suspend corporate

powers until such time as payment is made—but, the

existence of the corporation as such is not interfered

with. [Resp. Ex. M, Tr. 372, and the Bank and Cor-

poration Franchise Tax Act (Deering's Gen. Laws, Act

8488, Sec. 32).] A corporation is enabled to function

with no restraint whatever upon payment of the delinquent

taxes. (Deering's Gen. Laws, Act 8488, Sec. 33.) As

stated supra, the testimony of witnesses for petitioner

Woodard and Brashears clearly indicates that petitioner

had pressing demands upon it for funds, and obviously

it would have been a needless expense to pay current

franchise taxes until operations were to be resumed.

[Tr. 236-237, 323-327.]

Prior to the reorganization of the Inland system, the

corporate powers of Kettleman and Fuel had been sus-

pended for nonpayment of franchise taxes, and it is to be

noted that such suspension, and the revivor which took

place upon payment of the taxes, had no impeding effect
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upon the later activities of these companies. [Resp. Ex. M,

Tr. 373.] In the same fashion, the suspension of corporate

powers imposed in January of 1940 could have been re-

moved by payment of the franchise taxes due and owing,

just prior to the resumption of operations.

It is unrealistic and impractical to construe the suspen-

sion of corporate powers as being an identifiable event

indicating the extinguishment of the value of the stock

and indebtedness, in view of the fact that the same factors

which originally interested petitioner in the reorganization

of the Inland system continued to exist after such suspen-

sion, and also in view of the fact that the legal effect of

the suspension could have been completely remedied, as

stated above.

D. The Letter Written to Ralph Moore on November 22,

1940, by an Agent o£ the Bureau of Internal Revenue,

and Moore's Letter in Response Thereto Dated Decem-

ber 2, 1940, Do Not Support the Finding of the Tax

Court That the Stock and Indebtedness of Central Be-

came Worthless Prior to January 1, 1942.

The Tax Court, in arriving at the decision from which

this appeal is taken, placed heavy reliance upon a letter

written by Ralph Moore on December 2, 1940 [Resp. Ex.

J, Tr. 210], in response to a letter of an agent of the

Bureau of Internal Revenue requesting information with

respect to the value of stock in Central [Resp. Ex. I,

Tr. 208], in view of the fact that certain shareholders in

Central had allegedly claimed that the stock became worth-

less in 1939. [Tr. 409.] Respondent also placed great

importance upon this letter as it is one of the few pieces

of evidence which might be placed in the balance as

opposed to the case made by petitioner.
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Technically, the letter of Moore was introduced by

respondent's counsel as a means of impeaching the credi-

bility of Moore; and, thus, the greatest effect the letter

can have is to render the testimony of Moore valueless to

petitioner. In the language of Wigmore, op. cit. supra,

Section 902

:

".
. . It is sufficient to note here that, in effect

and primarily, it [a contradictory statement made

by the same person at another time] neutralizes the

statement on the stand by showing that the witness

cannot be correct in both statements and is as likely

to be wrong in the latter as in the former, and

furthermore that his certain error in this one respect

indicates a possibility of error upon other points."

Let us examine Moore's letter to determine whether it

actually impeaches his credibility, that is to say, to deter-

mine whether it recites information inconsistent with that

elicited upon the w^itness stand.

Moore stated in his letter that the stock of Central

became "practically worthless" in the early part of 1939.

Moore did not state the sense in which he meant the state-

ment

—

i. e., he did not state whether he was speaking in

terms of potential value, or market value, or liquidation

value. It would be entirely consistent to maintain, as

Moore did while on the witness stand, that the stock had

a great potential value to petitioner until the year 1942,

and to state, on the other hand, that the stock became

"practically worthless" from the standpoint of market

value or liquidating value, early in 1939; Moore in this

fashion explained, on redirect examination, the seeming

inconsistency between his statements on the stand, and

his statement in the letter in question. [Tr. 215-226.]
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This point is made clear in Sterling Morton v. Commis-

sioner (1938), 38 B. T. A. 1270, wherein it was stated:

"The ultimate value of stock and conversely its

worthlessness, will depend not only on its current

liquidating value, but also on what value it may ac-

quire in the future through forseeable operations of

the corporation. Both factors of value must be wiped

out before we can definitely fix the loss. If the

assets of the corporation exceed its liabilities, the

stock has liquidating value. If its assets are less

than its liabilities, but there is a reasonable hope and

expectation that the assets will exceed the liabilities

of the corporation in the future, its stock, while hav-

ing no liquidating value, has a potential value and

can not be said to be worthless. . . ."

Moore quite properly asserted in the letter that the

certificate of public convenience and necessity had only

a "questionable value," such value being commensurate

with the profit that might be earned through operations.

Such a statement is far from revealing a sense of abandon-

ment, and Moore's activities, which will be discussed post,

with respect to the utility, after the letter was written,

refute such a connotation.

In any event, Moore's letter could not be used by the

Tax Court as proof of the value of the stock of Central,

since Moore had not been qualified as an expert witness

with respect to the question of the valuation of the stock.

If Moore's expression: ".
. . [the] stock became practi-

cally worthless in the early part of 1939" was used by the

Tax Court as evidence of the worthlessness of such stock,

then the decision of the Tax Court is to that extent, at

least, based upon incompetent opinion evidence. See Jones

on Evidence, Section 1314 et seq. Apparently, the Tax
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Court so used Moore's letter, as the statement, unsup-

ported by any other evidence, is made: "If the stock was

practically worthless early in 1939, the indebtedness of

Central to petitioner must also have been worthless."

Aside from the question of the competency of Moore's

expression of opinion in the letter with respect to the

value of the stock of Central, as evidence of the value of

the stock, it is the majority rule that prior inconsistent

statements of a witness are not to be treated as having

any substantive or independent testimonial value. See

Wigmore, op. cit. supra, Section 1018; Southern R. Co.

V. Gray (1916), 241 U. S. 333, ?>6 S. Ct. 558; Woody v.

Utah etc. Co. (1931 U. S. C. A. 10th), 54 F. 2d 220;

New York Life Ins. Co. v. Bacalis (1938 U. S. C. A. 5th),

94 F. 2d 200; Ellis v. U. S. (1943 U. S. C. A. 8th), 138

F. 2d 612; Rex. v. Ledrew (1945), 1 D. L. R. 453.

The rationale of this rule is based upon the fact that

if the out of court declaration made by the witness, which

is inconsistent with statements made on the witness stand,

and which is introduced to impeach the witness, were used

to prove the truth of the matter asserted therein, the

hearsay rule would be violated. Wigmore, in Section

1018(a), states the proposition as follows:

"a) Since . . . it is 'the repugnancy of his

evidence' that discredits him, (the witness) obviously

the Prior Self-Contradiction is not used assertively;

i. e. we are not asked to believe his prior statement as

testimony, and we do not have to choose between the

two (as we do choose in the case of ordinary Contra-

dictions by other witnesses). We simply set the two

against each other, perceive that both cannot be cor-

rect, and immediately conclude that he has erred in

one or the other,—but without determining which
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one. It is the repugnancy and inconsistency that

demonstrates his error, and not the superior credi-

bility of the prior statement. Thus we do not neces-

sarily accept his former statement as replacing his

present one; the one merely neutralizes the other as

a trustworthy one.

"In short, the prior statement is not primarily

hearsay, because it is not offered assertively, i. e. not

testimonially. The Hearsay Rule simply forbids the

use of extra-judicial utterances as credible testimonial

assertions to be relied upon. It follows, therefore,

that the use of Prior Self-Contradictions to discredit

is not obnoxious to the Hearsay Rule."

E. There Is No Evidence to Support the Finding of the

Tax Court That All Negotiations for Disposition of the

Certificate Had Failed by the End of 1940, and That the

Negotiations in 1941 Were Nothing More Than "Feelers."

The Court below in its opinion expressed the view that

by the end of 1940:

"all negotiations for disposition of the certificate

[held by Fuel] had failed. The so-called negotiations

in 1941 were nothing more than feelers to see if any

interest could be aroused." [Tr. 408.]

This conclusion is completely unsupported by the evi-

dence, and is contrary to evidence adduced by petitioner

which is uncontradicted and unimpeached. [Pet. Ex. No.

28, Tr. 165; Pet. Ex. No. 29, Tr. 172; Tr. 164-165, 170-

172, 173-177, 238-240.] The negotiations carried on by

Ralph Moore with Dechter and Dudley are evidence that

the Central project attracted serious financial interest

and that consequently, there were reasonable expectations

of either raising the capital needed, or of petitioner's
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selling- out its position to other interests which them-

selves would seek to develop the project. The hindsight

fact that neither Dechter nor Dudley followed through

with his negotiations does not indicate that these expecta-

tions had disappeared. On the contrary, they continued

to exist so long as the circumstances of the project and

the general economic conditions remained unchanged,

which they did, until the year 1942. [Tr. 322, 329, 350-

351.]

F. No Evidence Was Introduced in the Tax Court From

Which It May Be Concluded That Petitioner Postponed

Taking Its Deduction for Losses on the Stock and

Indebtedness o£ Central Until 1942, in Order to Obtain

an Unlawful Tax Advantage.

The trend of the cross-examination by respondent's

counsel indicates that respondent seeks to infer that peti-

tioner postponed taking its deduction for losses on the

stock and indebtedness of Central until 1942, in order to

obtain an unlawful tax advantage. [Tr. 226-228.] It

is to be noted, however, that the consolidated income for

1942 ($5,685.22 for the Bakery and $1,271.30 for peti-

tioner), as determined by respondent, would have been

more than completely eliminated by carrying forward net

operating losses which respondent has stipulated existed

for 1940 ($17,846.84 for the Bakery and $7,082.40 for

petitioner) and 1941 ($8,681.99 for the Bakery and

$2,752.49 for petitioner). [Stip. of Facts par. 2. Tr. 28.]

No evidence was introduced by respondent from which

it may be concluded that petitioner expected large income

for the years 1943 and 1944, as an off-set against which

it desired a net operating loss carry-over arising out of the

year 1942.
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POINT III.

The Tax Court, in Making Its Decision, Did Not

Apply the Correct Principles of Law.

There are certain principles of law, applicable to all

cases involving the question of stock or debt worthless-

ness, that were disregarded by the Court below.

A. The Tax Court Did Not Correctly Apply Sections 23 (£)

and (k) o£ the Internal Revenue Code.

The Court below in its opinion makes the statement:

"If the stock was practically worthless early in 1939 the

indebtedness of Central to petitioner must have also been

worthless." [Tr. 409.] This statement reveals a loss

of sight of the fact that deductions for worthlessness of

stock and debts are not permitted under the provisions

of the Internal Revenue Code unless the stock and debt

are entirely worthless, in both the intrinsic and potential

senses—that an asset is "practically worthless" is not

enough. See Sections 23 (f) and (k) of the Internal

Revenue Code (26 U. S. C. A., Sections 23 (f ) and (k)),

and Boehm v. Commissioner, supra.

Furthermore, the statement of the Tax Court that:

"If the stock was practically worthless early in 1939 the

indebtedness of Central to petitioner must have also been

worthless," leads to the erroneous conclusion that the

indebtedness was worthless to a greater degree than the

stock. In order for the indebtedness to have become

worthless, the stock must, of necessity, have first become

worthless, not merely "practically worthless," as, under a

fundamental principle of the law of corporations, creditors

have priority over stockholders.
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The Court also said

:

"Certainly by the end of 1940, petitioner had noth-

ing upon which to rely except the faint hope that

some financial 'angel' would purchase the certificate

for at least $32,867.81 ($31,567.81 plus $1,300;."

[Tr. 409.]

This statement is not only not supported by any evi-

dence, but is also indicative of the same misconception

as to the law with respect to worthlessness deductions for

stock and bad debts under the provisions of the Internal

Revenue Code. As has been indicated, supra, such de-

ductions can only be made when the stock or debt in

question becomes completely devoid of all value, both

intrinsic and potential. The fact that by the end of 1940,

a purchaser could not be found who would pay $32,867.81

for the certificate is an irrelevant consideration since we

are concerned in this case with the sole question of when

complete and entire worthlessness occurred.

B. The Tax Court, in Making Findings of Fact Upon Which

the Decision Is Based, Incorrectly Resorted to Hindsight

Judgment, Instead of Applying the Practical, Flexible

Test Required by the United States Supreme Court in

Boehm v. Commissioner.

The opinion of the Tax Court reveals that the Court,

in making findings of fact upon which the decision is

based, was influenced by the hindsight consideration that

petitioner's plan for the development of the Central system

never actually materialized. The Court stated in its

opinion

:

'The potential value which petitioner contends con-

tinued to exist until revocation of the certificate in

October, 1942 was nothing more than wishful think-

ing." [Tr. 408.]
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Again the statement, already quoted, is made:

"Certainly by the end of 1940 petitioner had noth-

ing upon which to rely except the faint hope that some

financial 'angel' would purchase the certificate for at

least $32,867.81 ($31,567.81 plus $1,300)."

These statements are not supported by any evidence,

and are unmistakably born of the wisdom possessed by

all with respect to events long past.

The Supreme Court of the United States stated in the

Boehm case, supra, that a practical, flexible, objective test

was to be applied in the determination of when stock

(and the same reasoning applies with respect to debts)

becomes worthless. The Supreme Court also stated that

the taxpayer's judgment is not to be ignored in cases of

this type.

In the instant case, the Tax Court completely dis-

regarded the evidence adduced by petitioner with respect

to the practical, objective situation, and with respect to

the subjective confidence of petitioner in the Central

project until the year 1942; this evidence was neither

contradicted by evidence adduced by respondent, nor im-

peached by respondent. [Tr. 320-322, 340-344.]

It is thus impossible to conclude that the Court below

applied, in making its decision, the test laid down by the

United States Supreme Court.

Moreover, the Tax Court itself in the case of E. C.

Olsen V. Commissioner (1948), 10 T. C. 458, which is

practically identical in factual situation to the instant

case, and which will be discussed more fully post, has

rejected the use of hindsight judgment.



C. The Tax Court, in Making Its Decision, Failed to Apply
the Correct Principles of Law, as Revealed by Case

Authority Binding Upon the Tax Court.

Let us first consider Miami Beach Bay Shore Co. v.

Commissioner (1943 U. S. C. A. 5th), 136 F. 2d 408.

There, the issue was whether stock owned by the taxpayer

became worthless in 1937, as the taxpayer contended, or in

1936 as the Commissioner claimed. The taxpayer had

proved by "every person having practical knowledge of

and connection with the company," that from 1936 when

a petition was filed for reorganization under the provisions

of the Bankruptcy Act, until 1937, when the stockholders

by their resolution brought an end to all prospects of

reorganization, there was the possibility of putting the

corporation back on its feet. The Court said, at page 409

:

'Tf the question for determination were whether

the stock had, prior to the taxable year, lost the

greater part of its value, w^e should readily agree

with the Board. But that is not the question. As

long as the stock has any value, either present or

potential, the taxpayer may not claim a deduction

on account of its value shrinkage. By the same

token, the government may not deprive the taxpayer

of its right to make the claim when the last vestige

of value has disappeared."

The Court further said at 409-410:

"This presumption which attended the Commis-

sioner's finding here was, however, not a permanent

but a temporary presumption which disappeared in

the light of controlling and undisputed fact that

throughout 1936 and until the middle of the fiscal

year 1937, when the stockholders by this resolution

brought to an end all prospects of reorganization,



Again the statement, already quoted, is made:

"Certainly by the end of 1940 petitioner had noth-

ing upon which to rely except the faint hope that some

financial 'angel' would purchase the certificate for at

least $32,867.81 ($31,567.81 plus $1,300)."

These statements are not supported by any evidence,

and are unmistakably born of the wisdom possessed by

all with respect to events long past.

The Supreme Court of the United States stated in the

Boehm case, supra, that a practical, flexible, objective test

was to be applied in the determination of when stock

(and the same reasoning applies with respect to debts)

becomes worthless. The Supreme Court also stated that

the taxpayer's judgment is not to be ignored in cases of

this type.

In the instant case, the Tax Court completely dis-

regarded the evidence adduced by petitioner with respect

to the practical, objective situation, and with respect to

the subjective confidence of petitioner in the Central

project until the year 1942; this evidence was neither

contradicted by evidence adduced by respondent, nor im-

peached by respondent. [Tr. 320-322, 340-344.]

It is thus impossible to conclude that the Court below

applied, in making its decision, the test laid down by the

United States Supreme Court.

Moreover, the Tax Court itself in the case of E. C.

Olsen V. Commissioner (1948), 10 T. C. 458, which is

practically identical in factual situation to the instant

case, and which will be discussed more fully post, has

rejected the use of hindsight judgment.



C. The Tax Court, in Making Its Decision, Failed to Apply
the Correct Principles of Law, as Revealed by Case

Authority Binding Upon the Tax Court.

Let us first consider Miami Beach Bay Shore Co. v.

Commissioner (1943 U. S. C. A. 5th), 136 F. 2d 408.

There, the issue was whether stock owned by the taxpayer

became worthless in 1937, as the taxpayer contended, or in

1936 as the Commissioner claimed. The taxpayer had

proved by "every person having practical knowledge of

and connection with the company," that from 1936 when

a petition was filed for reorganization under the provisions

of the Bankruptcy Act, until 1937, when the stockholders

by their resolution brought an end to all prospects of

reorganization, there was the possibility of putting the

corporation back on its feet. The Court said, at page 409

:

"If the question for determination were whether

the stock had, prior to the taxable year, lost the

greater part of its value, we should readily agree

with the Board. But that is not the question. As

long as the stock has any value, either present or

potential, the taxpayer may not claim a deduction

on account of its value shrinkage. By the same

token, the government may not deprive the taxpayer

of its right to make the claim when the last vestige

of value has disappeared."

The Court further said at 409-410:

"This presumption which attended the Commis-

sioner's finding here was, however, not a permanent

but a temporary presumption which disappeared in
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Again the statement, already quoted, is made:

"Certainly by the end of 1940 petitioner had noth-

ing upon which to rely except the faint hope that some

financial 'angel' would purchase the certificate for at

least $32,867.81 ($31,567.81 plus $1,300)."

These statements are not supported by any evidence,

and are unmistakably born of the wisdom possessed by

all with respect to events long past.

The Supreme Court of the United States stated in the

Boehni case, supra, that a practical, flexible, objective test

was to be applied in the determination of when stock

(and the same reasoning applies with respect to debts)

becomes worthless. The Supreme Court also stated that

the taxpayer's judgment is not to be ignored in cases of

this type.

In the instant case, the Tax Court completely dis-

regarded the evidence adduced by petitioner with respect

to the practical, objective situation, and with respect to

the subjective confidence of petitioner in the Central

project until the year 1942; this evidence was neither

contradicted by evidence adduced by respondent, nor im-

peached by respondent. [Tr. 320-322, 340-344.]

It is thus impossible to conclude that the Court below

applied, in making its decision, the test laid down by the

United States Supreme Court.

Moreover, the Tax Court itself in the case of E. C.

Olsen V. Commissioner (1948), 10 T, C. 458, which is

practically identical in factual situation to the instant

case, and which will be discussed more fully post, has

rejected the use of hindsight judgment.
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C. The Tax Court, in Making Its Decision, Failed to Apply
the Correct Principles of Law, as Revealed by Case

Authority Binding Upon the Tax Court.

Let us first consider Miami Beach Bay Shore Co. v.

Commissioner (1943 U. S. C. A. 5th), 136 F. 2d 408,

There, the issue was whether stock owned by the taxpayer

became worthless in 1937, as the taxpayer contended, or in

1936 as the Commissioner claimed. The taxpayer had

proved by "every person having: practical knowledge of

and connection with the company," that from 1936 when

a petition was filed for reorganization under the provisions

of the Bankruptcy Act, until 1937, when the stockholders

by their resolution brought an end to all prospects of

reorganization, there was the possibility of putting the

corporation back on its feet. The Court said, at page 409

:

"If the question for determination were whether

the stock had, prior to the taxable year, lost the

greater part of its value, we should readily agree

with the Board. But that is not the question. As

long as the stock has any value, either present or

potential, the taxpayer may not claim a deduction

on account of its value shrinkage. By the same

token, the government n^ay not deprive the taxpayer

of its right to make the claim when the last vestige

of value has disappeared."

The Court further said at 409-410:

"This presumption which attended the Commis-

sioner's finding here was, however, not a permanent

but a temporary presumption which disappeared in

the light of controlling and undisputed fact that

throughout 1936 and until the middle of the fiscal

year 1937, when the stockholders by this resolution

brought to an end all prospects of reorganization,



there still was life in the campanjf there still was
value, though potential only, in its stock. Congress

in conferring the deduction in the general terms of

Section 23 (f), and the Treasury in its Regulatioa

94. Revenue Act of 1936 did not set up a mere catch

penny contrivance to be operated like a snare. It

was expected that the loss thus allowed would be

arrived at practically and by common sense methods,

not by methods which break the promise to the hope

while they keep it to the ear, and the courts and

the Board have usually come up to that expectation.*'

(The Court cited, among other cases. Lucas v.

American Code Co., siipra.)

In Eaton v. Commissioner (1944 U. S. C. A. 5:h j, 143

F. 2d 876. the Commissioner had disallowed a deduction

based upon worthlessness of stock. The corporaticm in-

volved was noi a going concern ; however, it owned physi-

cal assets which witnesses had testified were worth con-

siderable \-alue. The Tax Court, however, had held in

the face of this e\-idence that the liabilities of the corpora-

tion exceeded the value of its assets, and upheld the

determination of the Commissioner. The Court reversed

the Tax Court, and said, at page S77

:

"We cannot say that the finding of the Tax Cmr:
that before 1937 it had become apparent that ihe

company would not be revived is without suppor:

in the evidence. We think it : uite c'.ear. however,

that this finding is not at all de:rr : iiive of the

question at issue here as to vrhen the stock became

worthless.

"For while the company was without value as a

going coiKrem. it did have assets of consideraWe

value, and every witness who appraised them valued

l^em in excess of the indd)tedness. . . . As
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we pointed out in the Miami Beach case, supra,

the question for determination is not whether the

stock had prior to the tax year lost the greater

part of its value. As long as it has any value,

either present or potential, the taxpayer may not

claim a deduction on account of its value shrink-

age. By the same token, the government may not

deprive the taxpayer of its right to make the claim

in the year when the last vestige of value has dis-

appeared. Here until the bank refused to renew,

remanded payment of its debt, and under the threat

of foreclosure secured a conveyance of the prop-

erty, there was not only hope, there was prospect

that the company, and therefore, the stockholders,

would realize something out of its physical proper-

ties. . . . If in 1936 or in any earlier year,

the taxpayers had attempted to claim a deduction

as for total loss of value of this stock, the commis-

sioner could very properly have denied it on the

ground that as long as the bank was carrying and

renewing the mortgage, and not pressing foreclosure,

the physical properties being what they were, no

identifiable event had occurred marking the stock a

total loss. When the taxpayer confronted at last

with a firm demand for foreclosure, determined to

give up the fight and surrender the property, then, but

not until then, occurred the identifiable event on

which a claim for loss could be based."

In Nelson v. U. S. (1942 U. S. C A. 8th), 131 F. 2d

301, 302, the Court said:

'The question [of stock worthlessness] is one of

fact controlled by the evidence in this particular

case. But certain principles applicable to all cases

of this character may be adduced from the authori-
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ties. ... In the case of loss claimed because of

the worthlessness of common stock of a corporation,

actual worthlessness is the test. That the shares of

stock may be worthless on liquidation is not decisive

of the question. That common stock of a corpora-

tion has no value when its assets, fairly appraised

are less than its liabilities unless, in such case, there

is a prospect of improved conditions which will bring

about the reverse. In the circumstances last men-

tioned, the stock has potential value and no loss for

income tax purposes is realized by the owner until

that potential value has disappeared. . . .

".
. . Generally a taxpayer must prove some

identifiable event which determines the time of actual

loss. 'This may be a single event or a series; and

occurs usually when the property in question is sold

or disposed of or its value otherwise extinguished.'

. . . (citing Jones v. Commissioner, supra, at 684).

'Tt has been said that this burden of proof is a

difficult one at best and that the taxpayer should not

be held to hard and fast technical rules in determin-

ing the precise time in which the loss occurred."

(Citing Dunbar v. Commissioner (1941 U. S. C. A.

7th), 119 F. 2d 367, 370.)

In concluding its opening brief, petitioner desires to

call the attention of this Honorable Court to E. C. Olson

V. Commissioner (1948), 10 T. C. 458, wherein, in a

factual situation practically identical to that involved in

the instant case, the Tax Court, in applying the foregoing

principles of law, reached a decision completely contra

to that arrived at by the Court in the instant case. In the

Olson case, the Tax Court had to decide, among other

things, whether : ( 1 ) The Commissioner erred in deter-

mining that the stock of the taxpayer in the Trask-
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Willamette Company became worthless prior to 1941,

and (2) Whether the Commissioner erred in disallowing

a bad debt deduction in connection with a Trask-William-

ette note.

The taxpayer was an individual; in 1935 taxpayer had

been instrumental in incorporating the Trask-Willamette

Company, for the purpose of logging on a certain tract

in Oregon containing fire-damaged timber. The tax-

payer purchased 250 shares of stock in the corporation,

at $100 per share. Much of the equipment owned by the

corporation was under chattel mortgage to the Bank of

California. The only other asset of the corporation was

the contract giving it the right to log on the aforemen-

tioned tract; the contract covered a billion feet of timber

at a good price.

Early operations of the company resulted in a deficit

prior to 1939. In 1939, a second fire attacked the tract

covered by the contract possessed by the corporation, which

fire destroyed a number of the railroad bridges on the

only railroad serving the tract. Much of the mortgaged

equipment was destroyed in the fire; in 1940, the Bank of

California brought foreclosure proceedings, and pur-

chased the mortgaged property at the foreclosure sale; a

deficiency of $24,000 remained after the sale.

It is to be noted that resumption of logging would have

required additional capital with which to procure equip-

ment, and to rebuild the railroad or obtain trucks in its

stead.

At the end of 1940, the only asset held by the cor-

poration was its timber contract.

During 1941, all prospects of repairing the railroad

or of procuring trucks vanished, and the taxpayer claimed
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a loss on his stock in the company, contending that it had

become wholly worthless in 1941.

In 1935, the taxpayer had loaned $25,000 to the cor-

poration, and had received a note secured by a chattel

mortgage on certain logging equipment. The unpaid bal-

ance on the note in 1941 was $8,969.30, and the taxpayer

took a bad debt deduction in that year. As a result of the

activity of the lumber industry during the war and im-

mediately afterward, the amount unpaid on the note was

met in 1946.

The Commissioner of Internal Revenue had disallowed

both deductions taken in 1941.

The taxpayer testified in the Tax Court proceeding

that even after the 1939 fire and the 1940 sale of the

equipment, he still was of the opinion that the Trask-

Willamette lumbering rights under the contract were of

such profitable character, that he considered the possibility

of obtaining capital with which to construct a road by

means of which the timber could be removed from the

tract by truck. Efforts were also being made to finance

the railroad, and these efforts were not given up until

1941.

According to evidence introduced, the taxpayer was an

outstanding business man, whose reputation indicated that

he was possessed of sound judgment.

The Tax Court held, reversing the determination of

the Commissioner, that the stock and debt of Trask-

Willamette had prospective value on January 1, 1941,

although obviously of only potential nature, and that
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within the limits of reasonable judgment, based upon

facts available to the taxpayer in 1941, and prior to his

filing his income tax return for that year, both items

became worthless during 1941. As already mentioned,

supra, the Tax Court in this case disparaged the use of

hindsight valuations.

The factual situations involved in the Olson case and

in the instant case are practically identical. In both cases,

an intangible right was the only asset owned by the cor-

poration in which the taxpayer was interested, i. e., in the

Olson case, the only asset owned by Trask-Willamette

after the 1939 fire, and the foreclosure proceedings in

1940, was the contract giving the corporation the right

to lumber on a certain tract of land, while in the instant

case, the only asset of the Central system, after the sale

of the inconsequential physical assets of Fuel and Kettle-

man in 1939, was the certificate of public convenience of

necessity held by Fuel, which asset was in full force and

eifect until 1942. In both cases, the only factor necessary

to make use of the intangible rights held was that of a

sufficient amount of capital. In both cases, if the capital

had been obtained, there is no doubt that the stock and

debt held by the taxpayers in each of the two cases would

have been highly valuable assets.

In summary of this point, had the Tax Court applied,

in making its decision, the correct principles of law, as

revealed by the Olson case, and the other cases cited herein,

it is clear that it could not have sustained the determination

of the respondent.
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Conclusion.

It is the position of petitioner that the stock and debt

of Central had potential value in a practical, objective

sense until 1942. During that year, as a direct result of

the nation's war effort, the surplus gas which had been

available in Fresno and Kings counties at all times herein

mentioned, was taken for other uses. [Tr. 176-177, 350-

351.] A tremendous quantity of gas was taken off the

market entirely pursuant to a Federal repressuring pro-

gram which had the purpose of enabling more oil to be

pumped from the ground. [Tr. 350.] The gas that was

not returned to the ground in accordance with this pro-

gram, was in large part piped to Los Angeles and San

Francisco, for use in war industry located in those two

areas. [Tr. 176-178.] Moreover, the impact of the war

upon general business conditions made it practically im-

possible to obtain capital for a basically non-war enter-

prise, such as that involved in the instant case, which

could not be converted to war use. [Tr. 322, 329.] At

this point, petitioner concluded that it would be impossible

to realize upon its speculation. [Tr. 322, 329, 351-352.]

It is the contention of petitioner that the disappearance

of the surplus gas, which was one of the key factors upon

which the Central project had been based, the practical

impossibility of raising capital for such a project, and the

consequent letter of June 9, 1942, resulting in the revoca-

tion by the Railroad Commission of the certificate of public

convenience and necessity held by Fuel, are the identifiable

events which indicated that the value of the stock and

indebtedness had been completely extinguished, and that

until these events occurred, the Central project possessed

a potential value which would not have permitted the
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writing off of the above mentioned stock and indebtedness,

under the provisions of Sections 23 (f) and (k) of the

Internal Revenue Code (26 U. S. C. A., Sees. 23 (f ) and

(k)). [Pet. Ex. No. Zl, Tr. 249; Joint Ex. No. 7-G,

Tr. 71.]

The decision of the Tax Court, sustaining the determina-

tion of respondent that a deficiency in income tax in the

amount of $7,358.10 is owing by petitioner for the calen-

dar and taxable year 1943, is erroneous in that: (1) The

decision of the Tax Court is not supported by any evi-

dence; and (2) The Tax Court, in making its decision,

did not apply the correct principles of law. For these rea-

sons, it is respectfully submitted, the decision of the Tax
Court ought to be reversed and set aside.

Respectfully submitted,

Hyman Smith,

Barnet M. Cooperman,

Attorneys for Petitioner.





1-

No. 12302

In the United States Court of Appeals
for the Ninth Circuit

Capital Service, Inc., a C(wi'nTUTTOi!r, petitioner

V.

Commissioner of Internai^ Revenue, respondent

ON PETITION FOB REVIEW OF THE DECISION OF THE TAX
. COURT OF THE UNITED STATES

BRIEF FOR THE RESPONDENT

THERON LAMAR CAUDLE,
Assistant Attorney General.

ELLIS N. SLACK,
ROBERT N. ANDERSON,
S. DEE HANSON,

Special Assistants to the Attorney General.

; '• '\ \% 't «*•* "'



i<f'

/.«)..



INDEX
Page

Opinion below 2

Jurisdiction
I

Question presented o

Statutes and regulations involved 2
Statement 2
Summary of argument 13

Argument

:

The Tax Court correctly found that the taxpayer suffered the

claimed bad debt and stock losses in question prior to 1942, ^^'-^^

therefore they may not be carried forward and deducted as

net operating losses for the taxable year 1943 14
Conclusion 32
Appendix 33

CITATIONS
Cases

:

American Trust Co. v. Commissioner, 31 F. 2d 47 31

Atlantic Coast Line Railroad Co. v. Commissioner, 4 T.C.

140 15

Balestrieri, Joe, <& Co. v. Commissioner, Yll F. 2d 867 21, 28

Belser v. Commissioner, 174 F. 2d 386, certiorari denied, 338

U. S. 893 15,16,22

Boehm v. Commissioner, 326 U. S. 287 16, 24

Commissioner v. Laughton, 113 F. 2d 103 16

Darling v. Commissioner, 49 F. 2d 111, certiorari denied,

283 U. S. 866 23

De Loss v. Commissioner, 28 F. 2d 803, certiorari denied, 279

U. S. 840 '-^3

Dunhar v. Commissioner, 119 F. 2d 367 15

Elmhurst Cemetery Co. v. Commissioner, 300 U. S. 37 16

Friend, v. Commissioner, 102 F. 2d 153 28

Gowen v. Commissioner, 65 F. 2d 923, certiorari denied, 290

U. S. 687 15

Grace Bros. v. Commissioner, 173 F. 2d 170 -1, 28

Helvering v. Gowran, 302 U. S. 238 15

Helvering v. Kehoe, 309 U. S. 277 16

Helvering v. Nat. Grocery Co., 304 U. S. 282 16

Eirsch v. Commissioner, 124 F. 2d 24 15, 16, 23

Hull's Estate v. Commissioner, 124 F. 2d 503, certiorari de-

nied, 316 U. S. 690
J6

Interstate Circuit v. United States, 306 U. S. 208 -9

Jones V. Commissioner, 103 F. 2d 681 lo, lb

Katz Underwear Co. v. United States, 127 F. 2d 965 21

Lauriston Inv. Co. v. Commissioner, 89 F. 2d 327 16

Lee, H. D., Mercantile Co. v. Commissioner, 79 F. 2d 391 -3

(I)



(n)

Cases—Continued „
Page

Leicht V. Commissioner, 137 F. 2d 433 16

Lucas V. American Code Co., 280 U. S. 445 23

Mahler v. Commissioner, 119 F. 2d 869, certiorari denied, 314

U. S. 660 23

Morton v. Commissioner, 112 F. 2d 320 15

Person Const. Co. v. Commissioner, 116 F. 2d 94 23

Quock Ting v. United States, 140 U. S. 417 28

Ransome-Crummey Co. v, Superior Court, 188 Cal. 393 29

Reading Co. v. Commissioner, 132 F. 2d 306, certiorari denied,

318 U. S. 778 16

RoTjal Packing Co. v. Lucas, 38 F. 2d 180 16

San Joaquin Brick Co. v. Commissioner, 130 F. 2d 220 15, 16, 22

Sartor v. Arkansas Gas Corp., 321 U. S. 620 28

Silvey v. Fink, 99 Cal. App. 528 29

Spero-Nelson v. Brown, 175 F. 2d 86 28

United States v. Gypsum Co., 333" U. S. 364, rehearing denied,

333 U. S. 869 21

United States v. White Dental Co., 274 U. S. 398 24

Van Landingham v. United Tuna Packers, 189 Cal. 353 29

Wilmington Co. v. Helvering, 316 U. S. 164 16

Statutes:

Act of June 25, 1948, c. 646, 62 Stat. 869, Sec. 36 21

California Bank and Corporation Franchise Tax Act (3 Deer-

ing's General Laws, Act 8488) :

Sec. 32 35

Sec. 33 29

Internal Revenue Code:

Sec. 23 (26 U.S.C. 1946 ed., Sec. 23) 2, 15, 33

Sec. 122 (26 U.S.C. 1946 ed., Sec. 122) 14, 34

Miscellaneous

:

Federal Rules of Civil Procedure, Rule 52 21

Treasury Regulations 111

:

Sec. 29.23(e)-l 22, 36

Sec. 29.23(f)-l 36

Sec. 29.23 (g)-l 36

Sec. 29.23(k)-l '...."... '..'. 22, 37



In the United States Court of Appeals
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No. 12302

Capital Service, Inc., a Corporation, petitioner

V.

Commissioner of Internal Eevenue, respondent

ON PETITION FOR REVIEW OF THE DECISION OF THE TAX
COURT OF THE UNITED STATES

BRIEF FOR THE RESPONDENT

OPINION BELOW

The memorandum findings of fact and opinion of the

Tax Court (R. 391-410) are not officially reported.

JURISDICTION

The petition for review herein (R. 412-414) involves

federal corporate income tax for the year 1943 (R. 392,

411) . On January 30, 1947, the Commissioner of Inter-

nal Revenue mailed to the taxpayer a notice of deficiency

for that year in the total amount of $7,358.10. (R. 9-16.)

Within 90 days thereafter, on April 17, 1947, the tax-

payer filed a petition and later on May 5, 1948, an

amended petition with the Tax Court for redetermina-

tion of that deficiency, under the provisions of Section

(1)



272 of the Internal Eevenue Code. (R. 4-16, 21-26.)

The decision of the Tax Court sustaining the deficiency

was entered May 12, 1949. (R. 411.) The case is brought

to this Court by the taxpayer's petition for review tiled

June 15, 1949 ^ (R. 412-414), pursuant to the provisions

of Section 1141 (a) of the Internal Revenue Code, as

amended by Section 36 of the Act of June 25, 1948.

QUESTION PRESENTED

Whether the taxpayer sustained a net operating loss

in 1942 which it was entitled to carry forward and

deduct from gross income for the taxable year 1943,

under the provisions of Section 122 (a) and (b) (2)

of the Internal Revenue Code.

The answer dej^ends on whether the taxpayer sus-

tained deductible losses in 1942 in the amount of $1,300

on capital stock and in the amount of $31,567.81 on a

debt which allegedly became worthless during that year,

within the meaning of Section 23 (f) and (k), re-

spectively, of the Internal Revenue Code, resulting

in a net ojierating loss for 1942.

STATUTES AND REGULATIONS INVOLVED

The pertinent statutes and Regulations are printed

in the Appendix, infra.

STATEMENT

The facts were found by the Tax Court upon the oral

testimony, the documentary evidence, and the partially

stipulated facts, as follows: ' (R. 393-406) :

The taxpayer is a California corporation, formed
April 23, 1936. For the calendar years 1942 and 1943

^ The record indicating that the taxpayer's petition for review
was filed on June 19, 1949 (R. 4141, is apparently in error for the

docket entries and the taxpayer show that it was filed with the Tax
Court on June 15, 1949 (R. 4; Pet. Br. 1).

-The findings of fact pertaining to another issue (R. 393-394),
decided against the taxpayer (R. 410) and not appealed (R. 412-

414; Pet. Br. 5), have been omitted.



it filed consolidated returns with the Collector of In-
ternal Revenue for the Sixth District of California.
The taxpayer's subsidiary, A. & W. Baking Company
(name changed to Danish Maid Bakery), joined in
filing the consolidated returns. (R. 393.

)

In the 1942 consolidated return the subsidiary had
a net income of $5,685.22, exclusive of a net operating
loss deduction; the taxpayer reported a net operating
loss of $27,492.98 for 1942. In arriving at that loss

the taxpayer deducted, upon the grounds of worthless-

ness: (1) an indebtedness of $31,567.81 owed to it by
Central California Utilities Corporation; and (2)

$1,300 representing the adjusted basis to it of 1,050

shares of stock of that corporation. In the notice of

deficiency herein the Commissioner disallowed the de-

ductions, totaling $32,867.81, and determined that, with

$4,103.53 of deductions not claimed by the taxpayer but

allowed by the Commissioner, the taxpayer had an ad-

justed net income for 1942 of $1,271.30, excluding net

operating loss deductions. (R. 394.)

None of the income reported on the 1943 consolidated

return of the taxpayer and its subsidiary, in the amount

of $1 22,566.32, represented income of the taxpayer. Ad-

justments by the Commissioner for 1943 resulted in

his determination that the consolidated net income

adjusted for 1943 was $25,196.55 instead of the net loss

of $23,012.20 reported on the consolidated return. (R.

394.)

Central California Utilities Corporation, hereinafter

referred to as Central, is a California corporation,

formed August 3, 1936, for the purpose of taking over

the assets and liabilities of the Inland Public Service

Company, hereinafter referred to as Inland. Con-

tinuously after some time in 1933, and prior to the for-

mation of Central in 1936, Inland owned all the issued

and outstanding stock of Gas Fuel Ser\dce Company



and Kettleman Lakeview Oil and Gas Company, Ltd.,

hereinafter referred to as Gas Fuel and Kettleman,

respectively. The primary function of Kettleman was

to own producing w^ells and leases upon which such

w^ells could be drilled, and to produce gas for sale. The

primary purpose of Gas Fuel was to buy gas from

Kettleman and others and distribute it for sale to cus-

tomers in Kings and Fresno Counties, California. (R.

394-395.)

All of the issued and outstanding shares of Gas Fuel

and Kettleman were acquired by Central from Inland

on or about September 5, 1936. At all times material

hereto such shares were the sole assets owned by Cen-

tral. The certificate of dissolution of Inland was filed

with the California Secretary of State on March 10,

1937. (R. 395.)

The early history of Gas Fuel and Kettleman is par-

tially revealed by Decision 26178 of the Railroad Com-
mission of California, 38 C.R.C. 875. It appears therein

that on January 23, 1933, Gas Fuel asked the Commis-
sion for an order certifying that "public convenience

and necessity require and will require the construction

and operation of a natural gas transmission and dis-

tribution system for the service of natural gas to the

agricultural power users in Fresno and Kings Counties

and to exercise franchise rights which it contemplates

acquiring from said counties.
'

' Three other companies

resisted Gas Fuel's application and a series of public

hearings were held by the Commission. The Commis-
sion's decision shows that in or about 1930 the organizers

of Gas Fuel owned approximately 1,500 acres of poten-

tial oil and gas lands in the Dudley Ridge area of

Kings County ; that these owners organized Kettleman

for the development of their properties ; that at the time

of the hearings (April and ]\Iay, 1933) three produc-

ing gas wells were on the properties, which witnesses



estimated had a daily production of 20,000,000 cubic
feet over a period of 20 years; that Gas Fuel sold

under contract to Pacific Gas and Electric Company,
hereinafter referred to as Pacific, 1,000,000 cubic feet

of gas per day and small quantities of gas to others in

the vicinity of the wells; that a survey of farmers
of Kings and Fresno Counties, made to secure new out-

lets for its surplus gas production, indicated approx-
imately 81 potential gas users who would secure an
over-all saving of one-third to one-half of their present

costs ; that Gas Fuel proposed to sell gas at 16 cents per

1,000 cubic feet in Fresno County; that such rates

were much lower than the rates of the opposing com-
panies; that Gas Fuel would be farmer owned, con-

trolled and managed ; and that the estimated cost of in-

stalling its projoosed transmission and distribution lines

was approximately $680,861 . The Commission granted

Gas Fuel's request and denied the requests of the re-

sisting companies on July 21, 1933. (R. 395-396.)

During May 1933, Kings and Fresno Counties each

granted Gas Fuel a franchise by ordinances, which

ordinances have never been repealed. Each fran-

chise gave Gas Fuel the non-exclusive right and

privilege of using the County's streets, highways

and alleys for the jourpose of laying and maintaining

a gas distribution line. Each franchise required work

to commence thereunder within four months or the

franchise "shall be declared forfeit." Each franchise

required Gas Fuel, or its assigns, to pay the County

after the fifth year, 2% of the gross annual receipts

arising from the use of the franchise. (R. 396-397.)

Under date of August 28, 1933, the Railroad Commis-

sion of the State of California granted Gas Fuel a cer-

tificate of public convenience and necessity (R. 397)

—

* * * authorizing said utility to exercise the

rights and privileges granted to it under Ordinance



No. 151 of the County of Kings and Ordinance 290

of the Count}^ of Fresno, provided that the Com-
mission may hereafter, by appropriate proceedings

and orders, revoke or limit, as to territory not then

served by Gas Fuel Service Company, or its suc-

cessors in interest, the authority herein granted.

Following receipt of its certificate Gas Fuel laid ap-

proximately 32 miles of gas line in Kings County.

Thereafter it distributed gas procured from Kettle-

man to its customers. Early in 1935 Kettleman's only

gas well blew out depriving Gas Fuel of its gas supply.

At the time Gas Fuel lost its gas su^^ply it was serving

10 or 12 customers. (R. 397.)

By December 31, 1935, Inland was in financial dif-

ficulties. The combined book assets of Inland, Gas

Fuel and Kettleman as of that date showed current

assets of $1,800 and current liabilities in excess of

$60,000. Other assets of the companies were valued

on their books at December 31, 1935, as follows: pipe

lines, $44,740.78; meters and regulators, $354.56; gen-

eral office equipment, $463.98 ; miscellaneous equipment,

$407.55; lands and leases, $901,112.50; and wells, $200,-

000. Subsequently, and as of December 31, 1935, the book

values of lands, leases and wells were eliminated by quit-

claims and abandonment. (R. 398.)

Late in 1935 or early in 1936 one of the promoters of

Inland approached Ralph W. Moore seeking financial

aid. Moore investigated Inland's condition and its

prospects. His investigations convinced him that if In-

land was reorganized and financed, it could become a

very profitable operation. He found that Fresno and

Kings Counties offered a practically unlimited market

and that ample gas supplies appeared to be available

within the area served by Gas Fuel or in nearby areas.

He located three gas wells that could be purchased

or leased, which, on the basis of prior production, would



provide an ample supply of gas. Two of the wells had
been plugged with cement and one had been capped.
Oil companies operating in or near Kings and Fresno
Counties had had to shut down their gas wells because
Pacific had ceased purchasing gas in the area, and
Moore considered the shut down wells as a furtlier

source of supply. He became quite optimistic over Gas
Fuel's prospects and succeeded in getting G. Brashears
and Company, a Los Angeles firm engaged in selling

securities, to put up $20,000 to enable Inland to resume
operations. G. Brashears and Company will herein-

after be referred to as Brashears. (R. 398-399.)

Moore and Brashears agreed that, after Inland's

business was restored to an operating basis, a new
company (Central) would be organized to acquire

Inland's assets and liabilities. The plan of reorgani-

zation contemplated that the taxpayer would advance

the money needed for the Inland project. Such sums
as Moore and Brashears advanced temporarily were

repaid by the taxpayer. Under the plan of reorganiza-

tion Moore and Brashears were to have a 25% interest

and a 75% interest, respectively, in the promotion stock,

Inland stockholders were to receive stock of the new
company (Central) and the remaining shares of the

authorized issue were to be held for possible future sale

to the public. The promotional stock represented over

50 7o of the shares entitled to vote. Such stock had no

cost basis in the taxpayer's hands. Since some time in

1936 the taxpayer has owned 1,050 shares of Central's

capital stock, which has an adjusted cost basis of $1,300.

(R. 399.)

After Central was organized and during 1936 the tax-

payer made cash advances to or for its benefit totaling

$25,561.7], which included sums advanced by Moore

and Brashears. Credits to this account during 1936

totaled $5,311.71, leaving a balance due the taxpayer
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on January 1, 1937, of $20,250. During 1937 additional

cash advances were made to Central by the taxpayer

in the aggregate amount of $14,000. Except for a $50

advance on January 24, 1938, no further loans were

made by the taxpayer to Central. The amount of Cen-

tral's indebtedness to the taxpayer at January 31, 1938,

was $34,300. Credits to the account of $1,900 on June

3, 1938, and $832.19 on April 30, 1940, reduced the in-

debtedness to $31,567.81, as of April 30, 1940, which was
the amount finally charged off the taxpayer's books

as a loss on December 31, 1942. (R. 399-400.)

The funds advanced by the taxjDayer to Central en-

abled its subsidiary, Gas Fuel, to resume operation of its

gas distributing system. A portion of the funds were

used by Kettleman in an unsuccessful attempt to bring

in its own gas wells, after which it obtained a supply of

gas from a nearby capped gas well. This supply was
ample for the limited number of customers then being

served by Gas Fuel. On or about May 29, 1937, this well

was destroyed by geophysical tests conducted by Shell

Oil Company in nearby territory. On or about July

21, 1937, Gas Fuel contracted for a supply of gas from
Southern California Gas Company, hereinafter re-

ferred to as Southern. Gas Fuel's contract with South-

ern was terminated on or about November 11, 1937, be-

cause Gas Fuel failed to pay for the gas. At that time

Gas Fuel's gas bills exceeded $1,100 and its bills were
unpaid since the middle of August. At no time there-

after did Gas Fuel operate its gas distribution system.

At the time Gas Fuel ceased operating its gas system
it had about 10 customers. (R. 400-401.)

In November, 1937, Gas Fuel applied to the Railroad
Commission of California for permission to temporarily
discontinue its service in Kings County. Permission
was granted by the Commission on January 3, 1938. In
its opinion the Commission pointed out that the tre-



mendous line losses sustained by Gas Fuel ^ ''is entirely

inexcusable and indicates gross inefficiency on the i^art

of the applicant in the maintenance of its facilities."

Gas Fuel was ordered to com|)lete repairs to its lines and
facilities as soon as possible and to file progress reports

with the Commission at the end of each 30 days. Gas
Fuel estimated that the repairs could be made in from
60 to 120 days at a cost of $2,000. (R. 401.)

Gas Fuel notified Shell Oil Company, hereinafter

referred to as Shell, by letter dated June 2, 1937, of the

destruction of its gas supply by the acts of the latter 's

employees and demanded satisfaction from Shell. The
extent and the nature of the negotiations with Shell are

undisclosed but the taxpayer's account with Central

shows a credit of $1,900 on the latter 's indebtedness

under date of June 3, 1938, which represented an

amount received in settlement of Gas Fuel's controversy

with Shell. (R. 401.)

No attempt was made by Gas Fuel to repair its gas

distribution system. Floods in 1938 further damaged

the lines with the result that in 1939 Gas Fuel sold the

pipe and all of its other physical assets. It sold its

pipe lines for about $2,500, the purchaser agreeing

to pay Gas Fuel's taxes and turn over the receipted

tax bill with his check for the difference. Central's

account with the taxpayer shows that the difference

amounted to $832.19, which was credited (m the tax-

payer's books, April 30. 1940. Gas Fuel turned over its

regulators, meters and a Chevrolet truck to one of its

employees in satisfaction of unpaid wages. After dis-

posing of these assets, Gas Fuel's sole remaining

asset was its certificate of public convenience and neces-

sity. (R. 401-402.)

•^Gas Fuel showed the Commission that it purchased 2.614.000

cubic feet of gas from Southern California Gas Company during

October, 1937, while sales to its customers totaled 422.341 cubic

feet, the difference being attributed to line losses.
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By December 1, 1939, Kettleman was without prop-

erty of any kind whatsoever and never thereafter ac-

quired, owned or held any property. (R. 402.)

On or about January 6, 1940, the corporate charters

of Central, Gas Fuel and Kettleman were suspended by

the Secretary of State of California for failure to pay

the State franchise tax. At all times thereafter these

charters were suspended. (R. 402.)

Negotiations looking forward to securing a supply

of gas for Gas Fuel were conducted by Moore with

various individuals and oil companies during 1937 and

thereafter. Moore's early negotiations were based

upon the purchaser supplying the gas only; his later

negotiations were based upon the purchaser supplying

the gas and a new }ni^e line system for distribution.

By December 31, 1940, all of these negotiations had

proved fruitless. On March 25, 1941, and in August,

1941, he wrote letters to two separate individuals seek-

ing unsucessfully to interest them, their associates, or

their clients in the project. (R. 402-403.)

During the interim between January 3, 1938 (when

Gas Fuel was permitted temporarily to suspend its

service), and October 6, 1942, the Railroad Commission

repeatedly called upon Gas Fuel to advise it when Gas

Fuel would resume service. Gas Fuel or Central gave

the Commission various reasons for its failure to resume

service to its customers. On October 8, 1938, the Com-
mission was advised that the flooded condition of the

land indicated that it would be well into the year

1939 before flood waters receded to a point where cus-

tomers would require resumption of service for water

pumping. In August, 1939, and in June, 1940, the Com-
mission was advised that there was still no demand for

gas for water-pumping purposes. On March 17, 1941,

the Commission advised Central that if it intended to

abandon service in its territory a formal application to
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the Commission should be made. On March 25, 1941,

Central replied that negotiations were under way look-

ing forward to possible resumption of service, but that

if the negotiations were not successfully concluded the

abandonment of the "franchise" held by (las Fuel
would be taken up with the Commission. From October

15, 1941, to May 22, 1942, inclusive, the Railroad Com-
mission wrote Central at least five letters requesting in-

formation about the status of Gas Fuel and when service

to its customers would be resumed. On June 9, 1942, the

Commission was advised that Gas Fuel "is no longer

operating, having been inactive for the past three

years." By order dated October 6, 1942, the Railroad

Commission revoked Gas Fuel's certificate and referred

in its opinion to Gas Fuel's letter of June 9, 1942, as

one of the reasons for the revocation. (R. 403-404.)

In a letter to Moore on November 22, 1940, the In-

ternal Revenue Agent in charge in Los Angeles stated

that certain stockholders of Central had claimed that

their stock became worthless in 1939. ^loore was re-

quested to "furnish information covering any event

which in your opinion rendered the stock wortliless. It

is noted that the balance sheet of December 31, 1939

shows stock in subsidiaries, $1,124,507.49." In his

reply, dated December 2, 1940, Moore stated that the

stock value of $1,124,507.49 represented the book value

of Gas Fuel and Kettleman, wholly owned subsidiaries;

that Central had no assets other than the stock of its

subsidiaries ; that the subsidiaries had no assets of any

nature except the "questionable value of its certificate

of public necessity"; that the value thereof was com-

mensurate with whatever profit Gas Fuel "might be

able to earn from its operations, all of which now are

suspended," and that it was his personal opinion as

principal officer of the three corporations "that their
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stock became practically worthless in the early part of

1939." (R. 404.)

The income tax returns of Kettleman, Gas Fuel, Cen-

tral and taxpayer for the taxable years of 1936 to 1939,

inclusive, show losses for each taxable year by each cor-

poration.^ The income tax returns for 1940 of Kettle-

man, Gas Fuel and Central each contain the following

statement: ^'Corporation dormant for past two years.

No transactions of any nature in 1940. Corporate

franchise cancelled for non-payment of state franchise

in 1938." (R. 404-405.) The taxpayer's income tax re-

turns for 1940 to 1943, inclusive, show losses as follows

(R. 405) :

1940 $7,082.40

1941 30.50
1942* 49,198.79
1943* 23,012.20

* Consolidated return filed with A. & W. Baking Company.

During 1937 the taxpayer invested in two other busi-

ness enterprises in addition to Central. These invest-

ments were in Timm Aircraft Company and Ful-Ton

Truck Company. The taxpayer disposed of its invest-

ment in Timm Aircraft in 1942 at a profit of $5,650.

Its investment in Ful-Ton Truck Company evolved

eventually into its wholly-owned subsidiary, the A. & W.
Bakery Comj^any, a wholesale bakery. The taxpayer

continued to finance the Aircraft Company and the

Bakery Company after it ceased financing Central.

(R. 405.)

The indebtedness of Central to the taxpayer and the

stock owned by the taxpayer in Central became worth-

less prior to January 1, 1942. (R. 406.)

^ No tax return for Kettleman for 1937 was placed in evidence.
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On the basis of the foregoing facts the Tax Court,
affirming the Commissioner's determination (K. 9-lG),

held that the indebtedness and stock of the Central Cali-

fornia Utilities Corporation owed to and owned by
the taxpayer, respectively, became worthless i)rior to

1942 and that therefore the taxpayer is not entitled to

the net operating loss carry-over based thereon claimed
as a deduction for the taxable year 1943 (R. 406-410).

The Tax Court thereupon entered its decision accord-

ingly (R. 411), from which the taxpayer petitioned

this Court for review (R. 412).

SUMMARY OF ARGUMENT

The Tax Court correctly found that the taxpayer

suffered the claimed bad debt and stock losses in ques-

tion prior to 1942, and therefore they may not be car-

ried forward and deducted as net operating losses for

the taxable year 1943. Since the ultimate question of

worthlessness is clearly one of fact, the Tax Court's

finding that the taxpayer failed to prove worthlessness

of the two items in question in the critical year involved

is conclusive upon review if there is substantial evidence

to support it. The Tax Court, upon carefully weighing

all the evidence, found a series of identifiable events s])o-

cifically showing absence of either intrinsic or potential

value and therefore complete worthlessness of both

items before or during 1941, and the facts, as found,

fully sustain its ultimate finding that they became

worthless prior to January 1 , 1942. Since the taxpayer

has failed to prove anything to the contrary, the Tax

Court's finding and decision should be affirmed upon

review.
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ARGUMENT

The Tax Court Correctly Found That the Taxpayer Suffered
the Claimed Bad Deht and Stock Losses in Question Prior
to 1942, and Therefore They May Not Be Carried Forward
and Deducted as Net Operating Losses for the Taxable
Year 1943

The sole question presented is Avbether the taxpayer

sustained a net operating loss during the year 1942, as

claimed. If it did, it is entitled to carry over and deduct

such amount as a net operating loss for the taxable

year 1943. Section 122 (a) and (b) (2) of the Internal

Revenue Code, as amended (Appendix, infra). Whether

or not the taxpayer actually suffered such loss in 1912

depends on whether the indebtedness and tbe shares of

stock of Central here in question became worthless in

that year. Such items comprised funds advanced by

the taxpayer to Central in the total sum of $30,567.81

during 1936-1938, and the adjusted cost basis of $1,300

to the taxpayer of 1,050 shares of Central's stock ac-

quired by it in 1936. (R. 394, 409.) The Commissioner

determined that the amounts in question did not con-

stitute proper deductions for loss and bad debt for

the year 1942, under the provisions of Section 23 of

the Internal Revenue Code (Appendix, infra), and

that therefore the taxpayer had net income instead of

a net operating loss carry-over for that year. (R. 11-16,

393, 394.) The Tax Court sustained his determination

on the ground that the two items in question had become

worthless before January 1, 1942. (R. 406-410.) The

taxpayer contends that this was error because the de-

cision of the Tax Court is not supported by any evi-

dence, and is not in harmony with the correct prin-

ciples of law applicable in such cases. (Br. 6, 19-49.)

Since the statute allows as deductions, in computing

corporate net income, "losses sustained during the tax-

able year" with respect to securities which become
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worthless during the taxable year, and ''Debts whir-li

become worthless witliin the taxable year" (Sec. 23 ({')

and (k)(l), respectively), the same factual considera-

tions, criteria and lej^al principles a])ply for determin-

ing the year for taking deductions for stock losses and
bad debts, that is, the year during which they actually

become worthless. San Joaquin Brick Co. v. Commis-
sioner, V30 F. 2d 220, 225-226 (C. A. 9th) ; Jones v. Com-
missioner, 103, F. 2d 681, 684-685 (C. A. 9th) ; J3elser

V. Commissioner, 174 F. 2d 386, 390 (C. A. 2d), cer-

tiorari denied, 338 U. S. 893; Atlantic Coast Line Rail-

road Co. V. Commissioner, 4 T. C. 140, 155-156. Con-

sequently, we discuss both items together.

There is no controversy that the two items in ques-

tion were actually worthless i)i 1942, the issue being

the specific year during which identifiable events oc-

curred effecting worthlessness. It is our position that

worthlessness of the two items and consequently the

losses occurred prior to 1942, and that therefore the

taxpayer is not entitled to the claimed net operating

loss carry-over deduction for 1943. The taxpayer

claims, however, that the identifiable event causing the

two items to become worthless occurred during the year

1942, a contention it must prove, of course, in order to

prevail. HeJvcring v. Gowran, 302 U. S. 238, 245;

Hirsch v. Commissioner, 124 F. 2d 24, 28 (C. A. 9th)
;

BeJser v. Commissioner, 174 F. 2d 386, 389 (C. A. 4th),

certiorari denied, 338 U. S. 893 ; Gowen v. Commissioner,

65 F. 2d 923, 924 (C. A. 6th), certiorari denied, 290

U. S. 687 ; Dunhar v. Commissioner, 119 F. 2d 367 (C. A.

7th) ; Morton v. Commissioner, 112 F. 2d 320 (C. A.

7th). Hence, it must meet the burden of showing the

Commissioner's determination wrong by establishing

that the two items in question had actual or at least po-

tential value at the close of the preceding year (1941),

and therefore in 1942. San Joaquin Bride Co. v. Com-
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missioner, supra, pp. 225-226 ; Diinhar v. Commissioner,

supra. Since the taxpayer does not claim that they

had a present intrinsic vahie, the question is narrowed

to a determination as to whether they had any ''po-

tential value at the close of the preceding year." (Pet.

Br. 22, 24-39, 50-51.). Moreover, inasmuch as the ulti-

mate question of worthlessness is purely a question of

fact (Pet. Br. 19), the finding that the taxpayer failed

to prove w^orthlessness in the critical year involved is

conclusive upon review where, as here, there is sub-

stantial evidence to support it. BoeJnn v. Commis-
sioner, 326 U. S. 287; Wilmington Co. v. Ilelvering,

316 U. S. ]64; Helvering v. Kelioe, 309 U. S. 277, 279;

Helvering v. Nat. Grocery Co., 304 U. S. 282, 2M;Elm-
hurst Cemetery Co. v. Commissioner, 300 U. S. 37; San
Joaquin Brick Co. v. Commissioner, 130 F. 2d 220,

225 (C. A. 9th) ; Hirsch v. Commissioner, 124 F. 2d

24 (C. A. 9th) ; Commissioner v. Laughton, 113 F. 2d

103, 105 (C. A. 9th) ; Jones v. Commissioner, 103 F.

2d 681, 684-685 (C. A. 9th) ; Lauriston Inv. Co. v. Com-
missioner, 89 F. 2d 327, 328 (C. A. 9th) ; Boyal Packing

Co. V. Lucas, 38 F. 2d 180, 181 (C. A. 9th) ; Belser v. Com-
missioner, 174 F. 2d 386, 389 (C. A. 4th), certiorari de-

nied, 338 U. S. 893', HulVs Estate v. Commissioner, 124

F. 2d 503 (C. A. 2d), certiorari denied, 316 U. S. 690;

Beading Co. v. Commissioner, 132 F. 2d 306 (C. A. 3d),

certiorari denied, 318 U. S. 778 ; Leicht v. Commissioner,

137 F. 2d 433, 437 (C. A. 8th).

Since Central's sole assets at all times material here

comprised the issued and outstanding shares of its two

subsidiaries. Gas Fuel and Kettleman, taken over from

Inland in 1936 •' (R. 180-181, 210, 394-395), it follows

^ G. Brashears & Company was the top holding company of the

several corporations involved herein, having acquired all the tax-

payer's stock by the end of 1937. (R. 334-335, 398-399.) The
taxpayer, in turn, owned the controlling interest in Central which
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that whatever identifiable events occurred from time to

time showing worthlessness of those shares up to 1941,

inclusive, necessarily reflected worthlessness on or be-

fore December 31, 1941, of Central's shares owned by,

and consequently of its indebtedness owed to, the tax-

payer (R. 409). The Tax Court, upon carefully weigh-

ing all the evidence (R. 410), found a series of events

specifically showing absence of either intrinsic or poten-

tial value and therefore complete worthlessness of the

two items in question before or during 1941 (R. 394-

405), and the facts, as found, fully sustain its ulti-

mate finding that Central's indebtedness to and its

stock owned by the taxpayer became worthless prior to

January 1, 1942 (R. 406).

Facts specifically showing worthlessness of the two

items prior to 1942 were found as follows: Kettleman's

only gas well blew out early in 1935 thus depriving Gas

Fuel of gas to supply its 10 or 12 customers. (R. 96,

299, 397.)^ The serious financial difficulties by the end

of 1935 of Inland, Gas Fuel and Kettleman—taken over

by Central in 1936 (R. 394-395)—showed that their

combined liabilities exceeded their assets by more than

$58,000, and that their lands, leases and wells of a book

value in excess of $1,100,000 were eliminated by quit-

claims and abandonment as of December 31, 1935. (R.

283-285, 288-289, 398. ) The reorganization plan in 1936,

under which Central was created to take over and oper-

ate the business of Inland (R. 394-395), and whereby

the taxpayer acquired an additional 1,050 of Central's

shares, proved totally unsuccessful (R. 205-207, 210,

was created in 1936 to take over the assets and liabilities of Inland

(dissolved in 1937), comprising all the issued and outstanding

shares of Gas Fuel and Kettleman, Central's sole assets. (R. 29,

89-90, 210, 298-299, 304, 311, 318-320, 394-395, 399.)

« The record citations preceding page 391 refer to the evidence

in support of these findings, showing absence of value and worth-

lessness of the two items in question prior to January 1, 1942.
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298-299, 398-399, 400-403, 407-409; Pet. Br. 12). The

taxpa3^er advanced large sums to Central during 1936

and 1937, and a final advance of only $50 in January,

1938, resulting in a net indebtedness, never paid, of

$31,567.81 owed it by Central as of April 30, 1940. (R.

73-75.) This amount, however, the taxpayer, despite

the absence of anything showing value after the end of

1940 (R. 359-361, 408-409), was not charged off as a loss

by the taxpayer until December 31, 1942 (R. 399-400).

Kettleman's attempts to bring in its own gas Avells were

unsuccessful (R. 101-107, 189-190), whereupon it ob-

tained gas from another's well which was destroyed in

May, 1937 (R. 103-104, 119-125). Thereafter, Gas Fuel

contracted elsewhere for a gas supply (R. 104, 125-128),

but the contract therefor was terminated less than four

months later (November 11, 1937) by the vendor for

non-payment of gas (R. 128-131), whereupon its gas

distribution system supi)lying only about 10 customers

ceased operating entirely (R. 128-129, 190, 400-401).

All negotiations to revive Gas Fuel's business during

1937 and thereafter proved fruitless by the end of 1940,

further attempts up to August, 1941, also having been

unsuccessful. (R. 109-112, 164-174, 196-201, 213-214,

238-240, 402-403.) Gas Fuel requested in November,

1937, and was granted on January 3, 1938, by the Cali-

fornia Railroad Commission permission to discontinue

further services temporarily under circumstances found

by the Commission showing gross inefficiency and waste

in carrying on its business of distributing gas to its few

customers, and on condition that it complete the repairs

to its distributing lines and facilities as soon as possible.

(R. 63-70, 401.) Gas Fuel, however, made no attempt

to repair its gas distribution system, further damaged

by floods in 1937 or 1938 (R. 133, 190-191), with the

result that it sold all its assets in 1939 for a nominal

amount (R. 193-194, 210-212), except its Certificate of
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Public Convenience and Necessity (Ijerciiiai'tcr called

certificate) acquired in 193:^, its sole remaining ass(>t

(R. 211, 299, 312, 401-402). After December 1, 1939,

Kettleman was permanently without property of any
kind (R. 75, 192-195, 211), and on or about January G,

1940, and at all times thereafter its corporate charter

and those of Central and Gas Fuel were suspended for

failure to pay their state franchise taxes (K. 372-377,

379,402).

The Tax Court found further that despite the prom])t-

ings during 1938 to the early part of 1942, by the Cali-

fornia Railroad Commission (R. 66-70, 140-141, 149-150,

153-154, 156-157, 160-162, 244-249), Gas Fuel and Cen-

tral were unable to etfect resimiption of service to their

customers as required by the conditions of the Certifi-

cate (R. 63-70, 398-403) • and the Railroad Commission,

upon being advised on June 9, 1942, that Gas Fuel had

been inactive for three years and was no longer o])erat-

ing, revoked its certificate on October 6, 1942.' (R. 71-

72, 249-250, 403-404). Upon certain of Central's stock-

holders' claiming that their stock therein became worth-

less in 1939, the local Internal Revenue Agent in Charge

requested R. W. Moore in a letter dated November 22,

1940 (R. 208-209, 404), to furnish information covering

"any event" which he considered rendered such stock

worthless in 1939, Mr. Moore, as principal officer of

Central, Gas Fuel and Kettleman, advised him in a

letter dated December 2, 1940, that while the stock of

the two latter subsidiary corporations had a book value

in excess of $1,124,000, nevertheless the parent. Central,

^The Railroad Commission's formal order of revocation of Gas

Fuel's certificate on October 6, 1942 (R. 71-72. 404). is the only

factor occurring in that year to which the taxpayer can point in

support of its contention that Central's stock and indebtedness in

question continued to have potential value until they became

worthless upon formal revocation of Cxas Fuel s certificate in 1942

(R. 404) . This is dealt with more fully hereinafter.
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had no assets other than the stock of those subsidiaries

;

that the subsidiaries, in turn, had no assets of any nature

except (R. 211) "the questionable value of its certificate

of public necessity" which had value only commensu-

rate with whatever profit Gas Fuel might be able to earn

from its operations, all of which were then suspended

;

and that it was his personal opinion that all three cor-

porations' (R. 212) "stock became practically worthless

in the early part of 1939" (R. 210-212, 404). This was

consistent with the information reported in the income

tax returns of those three corporations which showed

losses consistently for each of the years 1936 to 1939,

inclusive, and each of their returns for 1940 reported

that the corporation had been dormant for the previous

two years, without transactions of any nature in 1940,

and that the corporate franchise had been cancelled for

non-payment of state franchise taxes in 1938.^ (R.

404-405.)

Upon the basis of these findings, thus supported by

substantial evidence of a long series of specific identi-

fiable events showing complete worthlessness of the two

items in question prior to 1942, the Tax Court found as

an ultimate fact that (R. 406) :

The indebtedness of Central to petitioner and the

stock owned by petitioner in Central became worth-

less prior to January ] , 1942.

It thereupon concluded as follows (R. 407, 408-410)

:

We can not agree with petitioner.
* * *

* * * at least by April 30, 1940 * * * the

Central project was abandoned insofar as any addi-

tional investment of funds was concerned. * * *.

One of the promoters of the project had already ex-

^ The taxpayer's returns filed for the years 1936 to 1943, inclu-

sive, of which those for 1942 and 1943 were consolidated returns,

also showed losses for each year. (R. 394, 404-405.)
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pressed the opinion in writinp: on December 2, 1940
that the stock of (central "became practically
worthless in the early i)art of ]9;i9." If the stock
was practically worthless early in 1939 the indebt-
edness of Central to i)etitioner must have also been
worthless. Certainly by the end of 1940 petitioner
had nothing upon which to rely exce])t the faint

hope that some financial "angel" would purchase
the certificate for at least $32,867.81 ($31,567.81

lolus $1,300). We can not believe that the ordinary
prudent man would have considered the inde])ted-

ness or the stock investment as having value at

January 1, 1942. On this issue we affirm the re-

spondent.
In so deciding we * * * base our decision

upon the findings of fact * * * which were made
after carefully weighing the evidence * * *,

These findings and conclusions, sustaining the Com-
missioner's determination, are entitled to finality un-

less "clearly erroneous". Rule 52 (a). Federal Rules

of Civil Procedure;^ United States v. Gypsum Co.,

333 U. S. 364, 394-395, rehearing denied, 333 U. S. 869;

Joe Balestrieri & Co. v. Commissioner, 177 F. 2d 867,

873 (C.A. 9th) ; Grace Bros. v. Commissioner, 173 F. 2d

170, 173 (C.A. 9th); Katz Underwear Co. v. United

States, 127 F. 2d 965 (C.A. 3d). The taxpayer has not

shown that they are in any-wise erroneous. They should

therefore "not be set aside" (Rule 52 (a), supra), a

comprehensive review of the entire evidence of record

failing to result in "the definite and firm conviction that

a mistake has been committed" (United States v. Gyp-

sum Co., supra, p. 395; Grace Bros v. Commissioner,

» Section 36 of the Act of June 25, 1948, c. 646. 62 btat. 869,

which amended Section 1141 (a) of the Internal Revenue Code,

provides that the Courts of Appeals shall have jurisdiction to review

the decisions of the Tax Court in the same manner and to the same

extent as decisions of the District Courts in civil actions tried

without a jury. Joe Balestrieri A Co. v. Comnussioner, 17/ J:. 2d

867,873 (C.A. 9th).
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supra). Moreover, since the Tax Court's "findings are

supported by the evidence", and "the taxpayer fails to

present substantial evidence on every point necessary to

entitle him to the deductions claimed, this Court * " *

will hold against their allowance". San Joaquin Brick

Co. V. Commissioner, 130 F. 2d 220, 225 (C.A. 9th)

;

Belser v. Commissioner, 174 F. 2d 386, 390 (C.A. 4th),

certiorari denied, 338 U. S. 893.

In these circumstances, it is plain that there were

many identifiable events demonstrating that both the

stock and the indebtedness in question were utterly

worthless at least after December 31, 1939, and in any

event at the end of 1941. This is true unless the taxpayer

can show that Gas Fuel could obtain a gas supply and the

necessary finances with which to construct a new gas

distribution system to serve its customers, and thereby

utilize its certificate claimed as being potentially valu-

able. As shown, however, the facts establish the con-

trary, and that the probability of such results after

1939 was entirely too remote and speculative to be

relied upon as giving any A^alue, potential or otherwise,

to Gas Fuel's certificate and, in turn, to the taxpayer's

stock and debt on or before December 31, 1941, much

less thereafter. (R. 359-361.) The taxpayer was ad-

vised in a letter from its own certified public account-

ants, Thomas & Moore (R. 310-313), that as early as

February 4, 1941, "The Investment [in the stock oL'

Central] is of doubtful value" (R. 312). Moreover,

the facts show that Central and its two wholly-owned

subsidiaries were hopelessly insolvent as early as 1939,

and in any event long before 1941 (R. 397-406), and

therefore there was no value whatever left in Gas Fuel's

certificate or in the taxpayer's shares and indebtedness

of Central by January 1, 1942. Sections 29.23 (e)-l

and 29.23 (k)-l of Treasury Regulations 111 (Ap-

pendix, iufra). Accordingly, it is clear that the stock
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and consequently the indebtedness in question became
totally worthless before December :>1, 1941 (R. 409),

and that therefore the as'-.^re^^ate amount thereof may
not properly be considered a net o])eratin,i'- loss sus-

tained during 1942, under the provisions ol' the i)erti-

nent statute and Regulations (Section 23 (f ) and (k) (1)

of the Internal Revenue (.^ode; Sections 29.23 (e)-l

and 29.23 (f)-l of Treasury Regulations 111 (Ap-

pendix, infra)), which may be carried forward and
deducted for the taxable year 1943, under the provisions

of Section 122 (a) and (b) (2) of the Code.

It is settled that a taxpayer may not select the year

in which he will claim his loss deduction ; he must claim

it for the year in which it was actually sustained and

not for some other year when the deduction may be

more advantageous. Lucas v. American Code Co., 280

U. S. 445; Belser v. Comnmsioner, supra, p. 390;

Mahler v. Commissioner, 119 F. 2d 869 (C. A. 2d),

certiorari denied, 314 IT. S. 660; cf. DeLoss v. Commis-

sioner, 28 F. 2d 803, 804 (C. A. 2d), certiorari denied,

279 U. S. 840. It has been held that a taxpayer may
not close his eyes to the obvious and thereliy attempt

to take a loss deduction for worthless stock or a bad

debt for a year subsequent to that in which it became

worthless. Hirsch v. Commissioner, 124 F. 2d 24, 31

(C. A. 9th) ; Mahler v. Commissioner, supra; Darling

V. Commissioner, 49 F. 2d 111 (C. A. 4th), certiorari

denied, 283 U. S. 866. Moreover, a taxpayer may not,

for business reasons or through friendly motives fail

to attempt timely to recoup his losses from a defaulter,

as here, so that the loss may occur in a later year of

larger income when it would be more advantageous.

Person Const. Co. v. Commissioner, 116 F. 2d 94, 95

(C. A. 7th) ; H. D. Lee Mercantile Co. v. Commissioner,

79 F. 2d 391, 393 (C. A. 10th). The exercise of a tax-
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payer's own judgment as to when lie will effect and

take Ills deduction usually "results in the loss falling

in the year of his largest income—seldom if ever in

the year when the operation of his business resulted in

a loss." Person Const. Co. v. Commissioner, supra, p.

95. The correst test was stated in United States v.

White Dental Co., 274 U. S. 398, 401, 403, as follows

:

The statute obviously does not contemplate and the

regulations (Art. 144) forbid the deduction of

losses resulting from the mere fluctuation in value

of i^roperty owned by the taxpayer. * * * But
with equal certainty they do contemplate the de-

duction from gross income of losses, which are

fixed by identifiable events, such as the sale of

property * * * or, in the case of debts, by the

occurrence of such events as prevent their collec-

tion (Art. 151).*****
The Taxing Act does not require the taxpayer to

be an incorrigible optimist.

We have shown here a series of identifiable events fix-

ing worthlessness of the two items in question long

before the year 1942, and a fact picture indicating

knowledge on the part of the taxpayer of such worth-

lessness during that time. As stated in Boeltm v. Com-

missioner, 326 U. S. 287, 292:

Such an issue of necessity requires a practical

approach, all pertinent facts and circumstances

being open to inspection and consideration regard-

less of their objective or subjective nature. * *
*

As against the foregoing showing of complete worth-

lessness of the two items in question prior to 1942, the

taxpayer contends, substantially as it did in the Tax

Court (R. 406-407), that Gas Fuel's single remaining

asset, the certificate, had potential value—which, in
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turn, gave value to Central's stoctk and indebtedness

in question—until revocation of the certificate on Octo-

ber 6, 1942, and that that was the identifia])le event

which completely extinguisliod all value and fixed worth-

lessness of the two items in question in that year (Br.

24-25, 29-32, 50-51). It claims, incongruously, that

none of the following salient facts support the Tax
Court's finding of worthlessness ])rioi" to January 1,

1942—the taxpayer's furnishing capital to other enter-

prises at the same time and long after it had ceased

making further advances to Central (Br. 25-28), the

sale of all the assets of Gas Fuel and Kettleman in

1989 (Br. 29-32), the suspension of the cor])orate char-

ters of Central, Gas Fuel and Kettleman on January 6,

1940 (Br. 33-34), the letter of December 2, 1940, to

the Revenue Agent from Ralph W. Moore, the principal

officer of those three corporations, giving his opinion

that the subsidiaries' stock became worthless early in

1939, as claimed by certain stockholders of Central (Br.

34-38), and the failure of all negotiations to dispose of

Gas Fuel's certificate by the end of 1940 (Br. 38-39).

In these circumstances, the taxpayer states that the

Tax Court failed to apply the correct principles of law

in making its decision. (Br. 40-49.)

These contentions are untenable, and in no wise re-

fute the Tax Court's findings. We have shown that

the two items in question, claimed as losses sustained

in 1942, plainly became worthless prior thereto. ^More-

over, it is clear that the revocation of Gas Fuel's certi-

ficate in 1942 could not have been, as alleged by tax-

payer, the identifiable event which determined and fixed

the time of worthlessness. The facts show that the

certificate had become worthless in the hands of its

possessor long before 1942. The certificate could have

had no greater value than its demonstrated ability to

produce earnings, which were practically nil at the end
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of 1937 (R. 400-401), and totally so at the end of 1939

(R. 403-404) . It was of sucli character as to be granted

only by the State according to the needs of the com-

munity and the ability of the applicant to fulfill them,

and was therefore clearly not negotiable or saleable

by its possessor. Consequently, it must necessarily

have been wholly devoid of monetary or even potential

value so long as Gas Fuel was, as the facts show, with-

out a gas supply, or the possibility of getting such sup-

l)\y as well as the necessary financial aid to construct

a new gas distributing system, and therefore unable to

make any use of it at any time after 1939. (R. 398-404.)

The taxpayer admits that it ''never had at its disposal

funds in the amount that would have been necessary

to develop a [new] gas utility system on the scale"

requisite to revive Gas Fuel's business in order to serve

its customers, and thereby utilize its certificate. (Br.

26.) In harmony therewith, it states that "Petitioner's

capital resources were decidedly limited, and thus peti-

tioner could not materially alter the [defunct] status

of Central". (Br. 26-27.) This indeed shows absence

of potential value in the certificate.

There is further evidence showing lack of potential

value in Gas Fuel's certificate prior to January 1, 1942.

Thus, the taxpayer's expert witness Bauer testified

on cross-examination that under the circumstances here

Gas Fuel's certificate would have "little or no value"

as of the end of 1939, 1940 or 1941, and that the poten-

tial value thereof during the three-year period 1939-

1941 would have depended on the possibility of the

certificate holder's making a factual showing—absent

here—that it would be able to obtain a gas supply and

a new distributing system.^" (R. 359-361.) Witness

^•^ Witness Bauer's testimony that Gas Fuel's certificate had

potential value as of January 1, 1942, was based on the assumption

that Gas Fuel had a source of gas supply at prices and in quan-
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Ralph W. Moore's testimony as to value, moreover, was
a series of contradictions. Thus, he testified that he
was of the opinion that the stock liere in question had
at all times "substantial value to somewhere alonj^ in

March or April * * * in 1942". (R. 205.) In refu-
tation thereof, it is necessary merely to refer to his
letter of December 2, 1940, to the Internal Revenue
Agent in direct contrariety thereto. CR. 210-212,

404.) There he gave his appraisal of the stock,

assets (including Gas Fuel's certificate), and prob-
abilities of the successful operation of Central and
its two subsidiaries, stating that, as princijial officer

of Central, Gas Fuel and Kettlcman, it was his o]union

that Gas Fuel's certificate was of "questionable value",

dependent upon its ability to earn profits from opera-

tions, all of which had been suspended, and that the

stock of the three corporations, including Central, be-

came "practically worthless"" in the early part of

1939. (R. 211, 212, 224, 228, 404.) This was in reply to

the Revenue Agent's letter of November 22, 1940,

titics which would have been profitable for re-sale purposes as of

that date, and that there would be a possibility that it could also

raise the necessary funds through public or pri\ate financing with

which to build a new gas distributing system as of January 1. 1942

(R. 340-344)
; but that it would not have such value if. as shown.

Gas Fuel had no such source of supply and possibihty of financial

assistance (R. 345-349). Moreover, witness Bauer admitted that

he knew nothing about the operation of Gas Fuel with respect to

the utilization of its certificate, or as to the conditions prevailing

at any time with respect to its prospects of obtaining a gas supply

or financial aid necessary to construct a new gas distributing system.

Hence, having no knowledge of the facts of record, he was obliged

to testify on the basis of assumed facts. (R. 355-357, 361-362.)

'^ Witness Moore, in explanation of what he meant by the use of

the words "practically worthless" in the letter to the Revenue Agent,

testified that "My use of that word was based upon the asset values

shown in the balance sheet and on the books [of Central. Gas Fuel

and Kettleman]. The stock as a stock certificate was practically

worthless at that time" [early 1939]. (R. 224, 228.) The record

shows that the asset values of the three corporations were nil at

that time. (R. 400-402.)



28

advising Mm that Central's stockholders were then

claiming that its stock became worthless in 1939, and

requesting that he furnish information covering ''any

event which in your opinion rendered the stock worth-

less." (R. 208-209, 404.) Moreover, witness Moore hav-

ing previously testified that he first found out in March

or April, 1942, that it would be impossible to obtain a

gas supply for Gas Fuel (R. 206), later contradicted

this statement. Thus, he testified, in reply to the ques-

tion as to how long he had had "honest hopes of getting

gas production back into operation", that "the date

would be in '41." (R. 220.) It is settled that the Tax

Court is not bound by such testimony, whether or not

uncontradicted, and particularly that of an interested

witness, as here. Sartor v. Arkansas Gas Corp., 321

U. S. 620, 627-628; Quock Ting v. United States, 140

U. S. 417, 420-421; Joe Balestrieri & Co. v. Commis-

sioner, 177 F. 2d 867, 873-875 (C. A. 9th) ; Grace Bros.

V. Commissioner, 173 F. 2d 170, 174 (C. A. 9th) ; Spero-

Nehon v. Brown, 175 F. 2d 86, 90 (C. A. 6th) ; Friend v.

Commissioner, 102 F. 2d 153 (C. A. 7th).

Furthermore, witness Moore's failure to disclose all

the facts—in respect to Gas Fuel's non-compliance with

the requirements and conditions of the certificate—in

his correspondence with the California Railroad Com-

mission during the period 1939-1941 (R. 140-164, 403),

demonstrates quite plainly, by implication at least, the

unreliability of his testimony with respect to the alleged

potential value of Gas Fuel's certificate. Thus he failed

to reveal in the letters to the Commission the facts in

respect of Gas Fuel's disposition of its distributing sys-

tem, suspension of its charter, loss and impossibility of

regaining its gas supply, and discontinuance of its

operations requisite under the certificate, blaming

the cessation of Gas Fuel's activities entirely on

floods occurring in 1937 or 1938, because of which its
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mstomers, lie stated, allegedly demanded no gas supply
md would not need it until the spring of 1941. (K. 142,

L51, 155, 158-159, 163-164, 403, 407-408.) In these cir-

cumstances, witness Moore's "Silence then becomes evi-

lence of the most convincing character." Interstate

Circuit V. United States, 306 U. S. 208, 226.

Finally, it is clear that Gas Fuel's certificate had no

real or potential value after the suspension of Central 's

md its subsidiaries' charters, including Gas Fuel's, on

January 6, 1940. (R. 402.) Thereafter, all those corpo-

rations and their officers, directors and stockholders

svere precluded by local law from borrowing money by
Qote or otherwise, accepting subscriptions for or selling

stock, and carrying on any further operations or busi-

Qess of any nature. Section 32, California Bank and

Corporation Franchise Tax Act (Appendix, infra) ;

Silvey v. Fink, 99 Cal. App. 528, 531-532, 279 Pac. 202,

203-204: ; Van LandingJumiY. United Tuna Packers, 189

Cal. 353, 362-372, 208 Pac. 973, 976-980. Hence, in the

absence of payment of all taxes, interest, penalties, etc.,

and the possible issuance of a certificate of revivor (Sec-

tion 33, California Bank and Corporation Franchise

Tax Act (3 Deering's General Laws, Act 8488) ; Pet.

Br. 4-5), no use whatever could be made of Gas Fuel's

certificate. Any subsequent revival of their corporate

rights would not have had the effect of validating their

acts attempted during the period of sus])ension for a

certificate of revivor, if issued, is not made retroactive

by the statute. Section 33, California Bank and Cor-

poration Franchise Tax Act; Van Landingham v.

United Tuna Packers, supra, p. 369; Fansome-Crum-

mey Co. v. Superior Court, 188 Cal. 393, 396-397, 205

Pac. 446, 448. Hence, there was no real or potential

value inherent in Gas Fuel's certificate after suspension

of its charter in 1940. Central and its subsidiaries, of

course, could not use it thereafter, and there was little,
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if any, likelihood that third parties would have been

interested in acquiring it from thein, even assuming that

they could do so. It was admittedly obtainable, without

cost, only from the Railroad Commission ; hence, third

parties would not have been apt to put themselves in the

position of acquiring it from Central or its subsidiary.

Gas Fuel, whose officers, directors and stockholders

would have been unable to consummate the deal, and

would have subjected themselves to criminal action if

they had performed any of the prohibited acts. Section

32 (a), California Bank and Corporation Franchise Tax

Act; Van Landingham v. United Tuna Packers, supra,

pp. 370-372; Bansome-Crummcy Co. v. Superior Court,

supra, pp. 396-397. In these circumstances, since the

certificate was not saleable, the suspended corporation

was precluded under penalty of law from selling it, and

Gas Fuel did not have, could not and was not allowed by

law to obtain the funds necessary to make use of it

(SiJvey v. Fink, supra, pp. 531-532), as required by the

certificate (R. 49-62, 63-70, 401) . It must be considered,

therefore, for all practical as well as tax purposes, to

have been without value, potential or otherwise, after

1937 or 1939 at tlie latest, and in any event prior to 1942

(R. 400-404, 406, 407-409).

In these circumstances, it is quite apparent that Cen-

tral and its subsidiaries had not only ceased operations

and abandoned the assets of the latter (R. 398, 400-402),

but also had, in effect, abandoned Gas Fuel's certificate.

Just as the subsidiaries had abandoned all their lands,

leases and wells as of the end of 1935 (R. 398), so Gas

Fuel—having lost its contract for gas supply and ceased

all operations after November 11, 1937 (R. 400-401),

become totally inactive after June 30, 1939 (R. 72, 249,

403-404), lost its corporate charter by suspension on

January 6, 1940 (R. 402), and having no possible fur-

ther use or useahiJity under local law for its certificate

—
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had, in effect, abandoned the certificate to all intents and
purposes long before it was formally revoked in 1942.

It could have been revoked for noncompliance with its

requirements at any time after 1939 (K. 49-51, 1397,

408-409), and Gas Fuel's total noncompliance after No-
vember 11, 1937, was indeed tantamount to complete
abandonment. Further support is given lo iliis con-

clusion by the letter of March 17, 1941, from the liail-

road Commission to Central stating that its engineer,

Crenshaw, had discussed the situation with the officers

of Central and Gas Fuel on March 4, 1941, and liad been
advised that it was their (R. 160) "intention to i)erma-

nently abandon gas service"—and, therefore, ])y infer-

ence, also the certificate at that time (R. 160-162, 403)

;

and also by Gas Fuel's letter of June 9, 1942, to the Com-
mission stating that it was no longer operating and had

been inactive for three years prior thereto (R. 249-250,

403-404) . Moreover, as heretofore shown, since Central

and Gas Fuel were specifically precluded hy law from

using or even attempting to raise funds to make use of

the certificate during Gas Fuel's corporate charter sus-

pension, extant since January 6, 1940 (R. 402), it was

necessarily not useable thereafter under any circum-

stances (Van LandincjJuwi v. United Tuna Packers,

supra; Silvey v. Fink, supra; Bansome-Crummey Co. v.

Superior Court, supra), and therefore without any

value since that time, regardless of when the cortificato

was formally revoked.

Since the present case turns on its own facts, as the

taxpayer admits (Br. 19), the many cases cited by it

(Br. 19-20, 22-24, 28-29, 42-49) which involve different

factual situations need not be discussed. Precedents

involving distinctive facts are of no great value.

American Trust Co. v. Commissioner, 31 F. 2d 47, 49

(C.A. 9th). The taxpayer has cited no case containing

the same or similar factual situation involved here.
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CONCLUSION

The decision of the Tax Court is correct, and should

therefore be affirmed upon review by this Court.

Respectfully submitted.

Theron Lamar Caudle,

Assistant Attoryiey General.

Ellis N. Slack,

Robert N. Anderson,

S. Dee Hanson,
Special Assistants to the

Attorney General.

February, 1950.



33

APPENDIX

Internal Revenue Code

:

Seo. 23. Deductions from Gross Inco.mi:.

In computing net income there shall be allowed
as deductions:*****

(f) Losses by Corporations. — hi the case
of a corporation, losses sustained during the tax-
able year and not compensated for by insurance or
otherwise.

(g) Capital Losses.—*****
(2) Securities becoming worthless.—If any

securities (as defined in paragraph (3) of this

subsection) become worthless during the taxable
year and are capital assets, the loss resulting

therefrom shall, for the purposes of this chapter,
be considered as a loss from the sale or exchange,
on the last day of such taxable year, of capital

assets.

(3) Definition of securities.—As used in this

subsection the term "securities" means (A)
shares of stock in a corporation, and (B) rights

to subscribe for or to receive such shares.

(4) [As added by Sec. 123 (a) of the Revenue
Act of 1942, c. 619, 56 Stat. 798] Stock in affiliated

corporation.—For the purposes of paragrajih

(2) stock in a corporation affiliated with the tax-

payer shall not be deemed a capital asset. * * ******
(k) [As amended by Sec. 113 (a) of the Revenue

Act of 1943, c. 63, 58 Stat. 21] Bad Debts.—

(1) General Rule. — Debts which become
worthless within the taxable year; or (in the dis-

cretion of the Commissioner) a reasonable addi-

tion to a reserve for bad debts ; and when satis-

fied that a debt is recoverable only in part, the
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Commissioner may allow such debt, in an amount
not in excess of the part charged off within the

taxable year, as a deduction. * * ******
(26 U. S. C. 1946 ed., Sec. 23.)

Sec. 122 [As added by Sec. 211 (b) of the Revenue
Act of 1939, c. 247, 53 Stat. 862, and amended by
Sec. 153 (a) of the Revenue Act of 1942, supra]

Net Operating Loss Deduction.

(a) Definition of Net Operating Loss.—As used

in this section, the term "net operating loss" means
the excess of the deductions allowed by this chap-

ter over the gross income, with the exceptions and
limitations provided in subsection (d).

(b) Amount of Carry-Back and Carry-Over.—*****
(2) Net operating loss carry-over.—If for any

taxable year the taxpayer has a net operating

loss, such net operating loss shall be a net operat-

ing loss carry-over for each of the two succeeding

taxable years, except that the carry-over in the

case of the second succeeding taxable year shall

be the excess, if any, of the amount of such net

operating loss over the net income for the inter-

vening taxable year computed (A) with the ex-

ceptions, additions, and limitations provided in

subsection (d) (1), (2), (4), and (6), and (B)
by determining the net operating loss deduction
for such intervening taxable year without regard

to such net operating loss and without regard

to any net operating loss carry-back. For the

purposes of the preceding sentence, the net oper-

ating loss for any taxable year beginning after

December 31, 1941 shall be reduced by the sum
of the net income for each of the two preceding
taxable years (computed for each such preced-

ing taxable year with the exceptions, additions,

and limitations provided in subsection (d) (1),

(2), (4) and (6), and computed by determining
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the net operating loss deduction without regard
to such net operating loss or to the net operat-
ing loss for the succeeding taxable year).*****

(26 U. S. C. 1946 ed., Sec. 122.)

California Bank and Corporation Franchise Tax Act
'3 Deering's General Laws, Act 8488)

:

Section 32. Suspension and forfeiture of cor-
porate poivers.

(a) [Powers, rights and privileges of delinquent
corporation to he suspended or forfeited.] If any
tax, or any portion thereof, together with ])en-

alties, and interest thereon, which is due and pay-
able either at the time the return is required to be
filed or on or before the fifteenth day of the ninth
month following the close of the income year, is

not paid on or before six o'clock p.m. on the last

day of the twelfth month after the close of the in-

come year or if any tax due and payable upon notice
and demand from the commissioner, together with
penalties and interest thereon, is not paid on or

before six o'clock p.m. on the last day of the eleventh

month following the due date of such tax, except
in case of jeopardy or fraud assessments, in which
case, if such tax, interest and penalties are not paid
within 40 days from the date such tax, penalties

and interest are due and payable (unless the bond
required by this act is filed to stay the collection

of such tax, penalties and interest and such tax,

interest and penalties are paid within 60 days after

notice by the commissioner on taxpaj'cr's petition

for reassessment), the corporate powers, rights and
privileges of the delinquent taxpayer, if it be a

domestic bank or corporation, shall be suspended

and shall be incapable o|? being exercised for any
purpose or in any manner except for the purpose

of amending the articles of incorporation to set

forth a new name; if the delinquent taxpayer be

a foreign bank or corporation the right to exercise
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its corporate powers, rights and privileges in this

State shall be forfeited.

* * * * *

Treasury Eegulations 111, promulgated under the

Internal Revenue Code:

Sec. 29.23 (e)-l. Losses hy Individuals.—* * *

In general losses for which an amount may be

deducted from gross income must be evidenced by

closed and completed transactions, fixed by identi-

fiable events, bona fide and actually sustained dur-

ing the taxable period for which allowed. Sub-

stance and not mere form will govern in determin-

ing deductible losses. * * *

4(. * * * *

Sec. 29.23 (f)-l. Losses by Corporations.—Losses

sustained by domestic corporations during the tax-

able year and not compensated for by insurance

or otherwise are deductible in so far as not pro-

hibited or limited by sections 23 (g), 23 (h), 24 (b),

112, 117, 118, and 251. The provisions of sections

29.23 (e)-l to 29.23 (e)-5, inclusive, and section

29.23 (i)-l are in general applicable to corporations

as well as individuals. * * *

Sec. 29.23 (g)-l [As amended by T. D. 5458, 1945

Cum. Bull. 45] Capital Losses.—Section 23 (g)

l)rovides in effect that deductions allowed to indi-

viduals under section 23 (e) and to corporations

under section 23 (f) for losses sustained on the sale

or exchange of a capital asset shall be limited in

amount to the extent j^rovided in section 117. Losses

sustained by virtue of securities becoming Avorth-

less during the taxable year are, under section

23 (g), made subject to the limitations provided

in section 117 with resi3ect to sales or exchanges,

provided the securities are "capital assets" as that

term is defined in section 117 (a) (1). For purposes

of computing the net income of any taxpayer, such

losses are to be considered as being sustained from

the sale or exchange of the securities on the last
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day of the taxable year, irrespective of when during
the taxable year such securities actually became
worthless. Section 28 (g) does not apply to se-

curities which are deemed destroyed or seized under
section 127, relating to war losses.

As used in section 23 (g) and this section the term
^'securities" means shares of stock in a domestic
or foreign corporation and rights to subscribe for
or to receive such sliares.

Sec. 29.23 (k)-l [As amended by T. D. 5376, 1944
Ciun. Bull. 119]. Bad Debts.— (a) Bad debts may
be treated in either of two ways

—

(1) By a deduction from income in respect of
debts which become worthless in whole or in part, or*****

(&) If, from all the surrounding and attending
circumstances, the Commissioner is satisfied that a
debt is partially worthless, the amount which has
become worthless, to the extent charged off during
the taxable year, shall be allowed as a deduction in

computing net income. If a taxpayer claims a de-

duction for a part of a debt for the taxable year
within which such part of the debt is charged off

and such deduction is disallowed for such year and
the debt becomes partially worthless subsequent to

such year, a deduction may be allowed for a sub-

sequent taxable year, not in excess of the amount
charged off in the prior year plus any amount
charged off in the subsequent year, the charge-off

in the prior year, if consistently maintained as such,

being sufficient to that extent to meet the charge-off

requirement. Before a taxpayer may deduct a debt

in part, he must be able to demonstrate to the satis-

faction of the Commissioner the amount thereof

which is uncollectible and the i3art thereof which
was charged off. If a debt becomes wholly worth-
less during the taxable year, the amoimt thereof

which has not been allowed as a deduction for any
prior taxable year shall be allowed as a deduction

for the taxable year. * * *. In determining
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whether a debt is worthless in whole or in part the

Commissioner will consider all pertinent evidence,

including the value of the collateral, if any, secur-

ing the debt and the financial condition of the

debtor. * * *.

Where the surrounding circumstances indicate

that a debt is worthless and uncollectible and that

legal action to enforce payment would in all prob-

ability not result in the satisfaction of execution on

a judgment, a showing of these facts will be suf-

ficient evidence of the worthlessness of the debt

for the purpose of deduction. Bankruptcy is gen-

erally an indication of the worthlessness of at least

a part of an unsecured and unpreferred debt. * - *

tIt u s. government printing office 1950
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No. 12302.

IN THE

United States Coutt of Appeals
FOR THE NINTH CIRCUIT

Capital Service, Inc., a Corporation,

vs.

Commissioner of Internal Revenue,

Petitioner,

Respondent.

REPLY BRIEF OF PETITIONER.

I.

Petitioner and Respondent Are in Accord as to the

Issue to Be Decided in This Appeal.

Respondent has indicated (Resp. Br. 14) that it is in

accord with petitioner's statement as to the issue invoh-ed

in the instant case:

"The sole question to be decided in this appeal is

whether petitioner sustained in the calendar and tax-

able year 1942 a net operating loss, as defined in

Section 122(a) of the Internal Revenue Code (26

U. S. C. A., section 122(a)), which may be carried

over and used as a net operating loss deduction for

the calendar and taxable year 1943. as provided for

by Section 122(b)(2) of the Internal Revenue Code

(26 U. S. C. A., section 122(b)(2)).
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"The determination of the question presented de-

pends upon whether the indebtedness of $31,567.81

owed to petitioner by, and stock at an adjusted cost

basis of $1,300 held by petitioner in, the Central Cali-

fornia Utilities Corporation became worthless dur-

ing the calendar and taxable year 1942, as contended

by petitioner, thus permitting deductions to be made
from the gross income of petitioner for the year 1942

under the provisions of Sections 23 (k) and 23(f), re-

spectively, of the Internal Revenue Code (26 U. S.

C. A., Sections 23 (k) and 23(f)), or prior to said

calendar and taxable year, as contended by respond-

ent." (Pet. Br. 5.)

'

II.

The Decision of the Tax Court, which Is Based Upon
a Finding That the Stock and Debt of Central

Became Worthless Prior to 1942, Is Not Sup-

ported by Any Evidence.

A. Preliminary Statement.

Respondent contends that the decision of the Tax Court

sustaining the determination of respondent is supported

by substantial evidence, and frequently adverts to the

well recognized rule that the decision of a lower court

is conclusive upon review, if supported by substantial evi-

dence. (Resp. Br. 13, 20.) However, it is one thing

merely to assert that substantial evidence exists, and quite

another to refer to the record below and point out such

evidence.

Petitioner respectfully urges herein that the decision

below is not only not supported by substantial evidence,

but is supported by no evidence at all.
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B. Point by Point Consideration of the Evidence Which

Respondent Contends Specifically Shows Worthlessness
of the Stock and Debt of Central Prior to 1942.

Let us carefully scrutinize the evidence adduced below,

which respondent contends (Resp. Br. 17-20) specifically

shows worthlessness of the stock and indebtedness of Cen-

tral prior to 1942:

(a) "Kettleman's only gas well blew out early in

1935 thus depriving Gas Fuel of gas to supply its

10 or 12 customers. [R. 96, 299, 397.]" (Resp.

Br. 17.)

(b) "The serious financial difficulties by the end

of 1935 of Inland, Gas Fuel and Kettleman—taken

over by Central in 1936 [R. 394-395]—showed that

their combined liabilities exceeded their assets by

more than $58,000, and that their lands, leases and

wells of a book value in excess of $1,100,000 were

eliminated by quitclaims and abandonment as of De-

cember 31, 1935. [R. 283-285, 288-289, 398.]"

(Resp. Br. 17.)

Comment on Items (a) and (b)

:

It is to be noted that the events referred to in (a) and

(b), supra, occurred prior to the formation of Central.

The respondent at no place in the record introduced evi-

dence, or even inferred, that the stock and debt of Cen-

tral were worthless immediately upon its formation in

1936; nor did the Tax Court in its decision so rule. The

Tax Court, in its opinion |Tr. 409]. although it does not

pin-point the year in which it concluded that the two

items became worthless, uses verbiage, the flavor of which

suggests that the Court looked upon 1939 or 1940 as the



year in which worthlessness occurred. Respondent in an-

other portion of its brief (Resp. Br. 22) states:

".
. . it is plain that there were many iden-

tifiable events demonstrating that both the stock and

indebtedness in question were utterly worthless at

least after December 31, 1939, and in any event at the

end of 1941."

It seems clear that respondent in citing the events re-

ferred to in (a) and (b), supra, as events specifically

showing worthlessness of the stock and indebtedness of

Central, prior to 1942, has adopted a position not relied

upon by the Tax Court itself, and one in which respondent

itself has no conviction.

(c) "The reorganization plan in 1936, under

which Central was created to take over and operate

the business of Inland [R. 394-395], and whereby

the taxpayer acquired an additional 1,050 of Central's

shares, proved totally unsuccessful [R. 205-207, 210,

298-299, 398-399, 400-403, 407-409; Pet. Br. 12.]"

(Resp. Br. 17.)

Comment on Item (c) :

Respondent here attempts to use as a "fact" showing

worthlessness of the stock and indebtedness of Central,

prior to 1942, a situation not borne out by the record

below. "Operations" zvere never the purpose of petitioner

with respect to Central. Petitioner was interested only

in a speculative profit. [Tr. 318-319, 330.] The loan

that petitioner had made to the Central system was given

for the purpose of placing that system in a condition in

which it could be publicly financed, through sale of the
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authorized, but unissued, shares of Central, or in a posture

which would enable petitioner to sell its stock interest to

other managers, who would themselves attempt to finance

the enterprise. [Tr. 232-234, 320.]

It seems clear that the fact that the speculation in which

petitioner engaged ultimately failed, is not a fact which

specifically shows worthlessness of the stock and indebted-

ness of Central prior to 1942.

(d) "The taxpayer advanced large sums to Cen-

tral during 1936 and 1937, and a final advance of

only $50 in January, 1938, resulting in a net indebt-

edness, never paid, of $31,567.81 owed by Central

as of April 30, 1940 [R. 73-75]. This amount,

however, the taxpayer, despite the absence of any-

thing showing value after the end of 1940 [R. 359-

361, 408-409], was not charged off as a loss by the

taxpayer until December 31, 1941 [R. 399-400]."

(Resp. Br. 18.)

Comment on Item (d)

:

The government here is urging the premise that be-

cause the indebtedness of Central was never paid, ob-

viously a hindsight fact, we may conclude that the in-

debtedness became devoid of all value, including potential

value, prior to 1942!

The respondent also concludes, and it is merely a con-

clusion, that the indebtedness of Central owing to peti-

tioner, was valueless after the end of 1940. Respondent

obviously has chosen to overlook the basic elements of the

Central enterprise, which existed continuously from 1936

to 1942, and which had originally aroused the interest of



petitioner in the Inland-Central system: (1) The certifi-

cate of public convenience and necessity which gave Cen-

tral, through Fuel, its subsidiary, the right to distribute

and sell natural gas in Fresno and Kings counties; (2)

the supply of natural gas in the area; and (3) the potential

market for that gas in Fresno and Kings counties. [Joint

Ex. No. 1-A, Tr. 32; Joint Ex. No. 2-B, Tr. 49; Joint

Ex. No. 7-G, Tr. 71; Tr. 94-95, 99, 100, 111-112.]

Petitioner will further discuss the potential value of the

certificate of public convenience and necessity, post. Suf-

fice it to say here that the aforementioned conclusion of

respondent can in no wise be determinative.

(e) Respondent lists the following facts found by

the Tax Court as the remaining facts specifically

showing worthlessness of the stock and debt of Cen-

tral, prior to 1942

:

1. Kettleman's lack of success in bringing in gas

wells upon land leased by it. (Resp. Br. 18.)

2. Fuel's discontinuance of its purchases of gas

from Southern California Gas Co., because of

the lack of efficiency of the gas distribution

system. (Resp. Br. 18.)

3. Central's failure to distribute gas after 1937.

(Resp. Br. 18.)

4. Central's obtaining of permission from the

California Railroad Commission to temporarily

discontinue service under its certificate of pub-

lic convenience and necessity, in 1938. (Resp.

Br. 18.)

5. The sale of the physical assets of Fuel and

Kettleman in 1939. (Resp. Br. 18-19.)
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6. Suspension of the corporate charters of Cen-

tral, Fuel, and Kettleman in 1940. (Resp Br
19.)

7. The letter of Ralph Moore, dated December 2,

1940, in response to a letter written to Moore
on November 22, 1940, by an agent of the

Bureau of Internal Revenue. (Resp. Br. 19.)

Items 5-7 have been discussed at length in the opening

brief of petitioner, and will be discussed post in the light

of argument made in the brief of respondent.

Items 1-4 are findings which do not support the ulti-

mate finding of the court below that the stock and debt

of Central became worthless prior to 1942.

At the risk of being repetitious, petitioner desires to em-

phasize that in its dealings with the Central system, it was

engaging in a speculation of the type familiar in our

economy. [Tr. 192-195, 218, 224, 232-234, 320.] It had

been determined that in Fresno and Kings counties, a need

existed for an inexpensive source of power for irrigation

pumping purposes. [Tr. 37-38.] It was also found that

natural gas, a commodity which could be used in satisfy-

ing this need, existed in abundance in the same area. [Tr.

87, 94-100.] Petitioner sought to organise a natural gas

utility system, which was to operate under the certificate

of public convenience and necessity possessed by Fuel.

Petitioner expected to profit ultimately by a sale of the

promoter's stock which it held in Central. [Tr. 318-319,

330.]

Petitioner was in no sense interested in the Inland-Cen-

tral system as a presently operating utility. The basic

reason for supplying the 10 or 15 customers who formerly

had been served by the Inland system, was to insure the

retention of the certificate of public convenience and nee-



essity, which, in petitioner's considered estimation was the

keystone of the entire enterprise. (Pet. Br. 29-32.) When

the danger of rescission of the certificate was lessened by

permission of the California Railroad Commission to tem-

porarily discontinue service, petitioner used this oppor-

tunity to cease the above mentioned minimal function en-

tirely. (Pet. Br. 15.)

The Tax Court and respondent have taken the evidence

adduced by petitioner, and attempted to place it within a

frame of reference which the record will not support. To

view the Central system as small operating utility, the

stock and debts of which became worth successively less,

as it ceased to function, and disposed of its physical assets,

is to distort completely the objective, factual situation,

which reveals that the Central enterprise was a speculation

at the outset in 1936, and remained so until 1942, in which

year the basic elements upon which the speculation was

based, were markedly altered. [Tr. 232-234, 320, 322,

350-351.]

C. The Letter Written to Ralph Moore on November 22,

1940, by an Agent of the Bureau o£ Internal Revenue, and

Moore's Letter in Response Thereto Dated December 2,

1940.

The decision of the Tax Court is to a large extent based

upon the material contained in Ralph Moore's letter of

December 2, 1940. [Tr. 409.] Respondent also places

heavy reliance upon this letter in its brief. (Resp. Br.

19, 27.) In its opening brief, petitioner carefully pointed

out that there is serious doubt, as a matter of law, whether

Moore was impeached by cross-examination with respect

to the contents of the aforementioned letter. (Pet. Br. 35-

36.) Petitioner argued in its opening brief that even if
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it may be concluded that Moore was impeached, the court

below could not properly use the contents of Moore's reply

letter as evidence of the value of the stock of Central, for

the following reasons: (1) Moore was not qualified as

an expert witness with respect to the question of the value

of the stock, and (2) prior inconsistent statements of wit-

nesses, used for purposes of impeachment, may not be

treated as having independent testimonial value. (Pet.

Br. 36-38.)

It is to be noted that respondent has in no wise at-

tempted to argue the legal ])ropositions raised by petitioner

against the use of this evidence to support the decision

below. It is respectfully submitted that reliance upon the

contents of the letter of Ralph Moore is erroneous, and

that said evidence may not properly be cited in support of

the determination of the Tax Court.

D. The Value of the Certificate of Convenience and

Necessity Possessed by the Central System.

Respondent devotes a good deal of attention in its brief

to the question of the value of the certificate of conveni-

ence and necessity possessed by Fuel. (Resp. Br. 25-31.)

Petitioner in its opening brief discussed the failure of

the Tax Court to appraise fully the value of this asset.

(Pet. Br. 30-32.) Petitioner now will meet the argument

of respondent with respect to this issue.

Respondent espouses the following thesis: "The certi-

ficate could have had no greater value than its demon-

strated ability to produce earnings, . .
." (Resp. Br.

25.) On its face, respondent has adopted a measure for

determining actual or intrinsic value. While "demon-

strated ability to produce earnings" may be a proper test

for the ascertainment of intrinsic value, it is of no as-
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sistance in the determination of whether an asset has

potential value.

Respondent, on page 26, et seq., of its brief, displays

the erroneous basis upon which it seeks to uphold the de-

cision below. Respondent suggests that the following

factors show the absence of potential value in the cer-

tificate:

(1) The certificate was of such nature as to be clearly

not negotiable or saleable by its possessor (Resp.

Br. 26);

(2) Gas Fuel was without gas supply, and without the

possibility of obtaining a gas supply, and financial

aid to construct a new gas distributing system after

1939 (Resp. Br. 26);

(3) Petitioner's statements on page 26 of its opening

brief that: ''Petitioner never had at its disposal

funds in the amount that would have been neces-

sary to develop a gas utility system on the scale

contemplated by petitioner and Moore" and that

"Petitioner's capital resources were decidedly lim-

ited, and thus petitioner could not materially

alter the status of Central." (Resp. Br. 26) ;

(4) The certificate of convenience and necessity had no

intrinsic or potential value after the suspension in

1940 of the charters of Fuel, Central and Kettle-

man (Resp. Br. 29-31).
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Petitioner respectfully submits that the aforementioned

conclusion with respect to the absence of potential value

in the certificate, based upon the foregoing factors, is not

only a logical non sequitiir, but is not borne out by the

evidence set forth in the record below.

Respondent has adopted a completely impractical posi-.

tion in asserting that the certificate was not negotiable or

saleable by its possessor, in view of its having been

granted by the State, according to the needs of the com-

munity. Petitioner at no time intended to transfer the

certificate itself—it planned to sell its stock interest in

Central, which latter company owned the stock of Fuel,

as well as Kettleman. [Tr. 318, 319, 330.] Thus, lack of

negotiability of the certificate is a factor that need not

be discussed further.

Respondent takes the position that Fuel was without the

possibility of obtaining a gas supply after 1939. Respond-

ent at no place in the record introduced evidence establish-

ing that a supply of gas was not available in the oil rich

areas of Fresno and Kings counties. However, petitioner

introduced evidence clearly establishing that the physical

availability of natural gas was not a problem for the

Central system until the year 1942. [Tr. 100, 176-179,

350-351.]

Thus, Roy M. Bauer, expert witness of petitioner, who

stated that a corporation which held on January 1. 1942,

a certificate of public convenience and necessity to dis-

tribute natural gas in Fresno and Kings counties, and also
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had the possibility of raising funds, either through pubHc

or private financing, and had a source of gas supply, at

prices enabling it to sell at a profit, and also a potential

supply of customers in the area, was the possessor of an

asset of potential value, arrived at a conclusion with re-

spect to an hypothetical question the basic factors of

which were borne out by the evidence. [Tr. 340-344.]

In its footnote on pages 26-27 of its brief, respondent

raises the point that Bauer had no personal knowledge of

the Central system, and therefore had to testify on the

basis of assumed facts. It must be pointed out that ex-

pert witnesses must, as a matter of law, testify upon the

basis of hypothetical or assumed facts. Permanente Metals

Corp. V. Pista (1946 U. S. C. A. 9th), 154 F. 2d 568,

569.

Respondent is unrealistic in its assertion that the fact

that petitioner did not have sufficient funds at its dis-

posal to develop the Central system indicates an absence

of potential value in the certificate. Petitioner must again

assert that respondent, in making such a statement com-

pletely avoids the evidence which establishes that petitioner

was engaged in a speculative enterprise—that petitioner

sought capital from public and private sources, for the

primary purpose of enabling it to dispose of its stock

interest in Central at a profit. [Tr. 232-234, 320.]

Respondent also devotes a substantial portion of its

brief to the thesis that the certificate of convenience and

necessity had no intrinsic or potential value after the sus-
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pension in 1940 of the corporate charters of Fuel, Central,

and Kettleman, for non-payment of corporate franchise

taxes. (Resp. Br. 29-31.) It is to be noted that the sus-

pension of said charters, which is fully discussed in peti-

tioner's opening brief, did not affect the certificate pos-

sessed by Fuel, which remained in full force and effect,

until October 6, 1942. [Pet. Br. 33-34; Tr. 71.]

Respondent's emphasis upon the matter of the suspen-

sion of corporate charters seems highly impractical, in

view of the fact that whatever disability was caused by

said suspension could have been quickly remedied under

local law by payment of the delinquent taxes. (Pet. Br.

33-34.)

It would thus appear, that as a practical matter, and

the United States Supreme Court has ruled that in this

type of case, the practical approach should be adopted

(Boehm v. Commissioner, 326 U. S. 287, 293, 66 S. Ct.

120, 124), the entire discussion of the "drastic" effects

of the suspension of the corporate charters of Fuel. Cen-

tral, and Kettleman upon the value of the certificate of

public convenience and necessity, is rendered moot.

Respondent's conclusion (Resp. Br. p. 30) that the cer-

tificate was abandoned, in effect, after the suspension of

the corporate powers of Fuel, has no foundation in the rec-

ord. [Pet. Ex. No. 28, Tr. 165; Pet. Ex. No. 29, Tr. 172;

Tr. 164-165, 170-172. 173-177, 238-240.] The continued

efforts of petitioner to realize upon the stock and debt of

Central, which efforts had as their basis the certificate pos-

sessed by Fuel, refute the conclusion of abandonment. Re-

spondent adverts, in support of its contention of abandon-

ment, to Petitioner's Exhibit No. 26, in which the Railroad
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Commission mentioned, in a letter directed to Central,

that one of its engineers had been advised that Fuel in-

tended "to permanently abandon gas service." Respond-

ent should have also called attention to the letter dated

March 25, 1941, in response to the aforementioned letter

of the Railroad Commission, in which Central denied that

it was abandoning the certificate and affirmed the existence

of negotiations ''looking forward to the possible resump-

tion of the Gas Fuel Service Company under its fran-

chise." [Pet. Ex. No. 27, Tr. 163.]

III.

Statement With Respect to the Identifiable Events

Upon Which Petitioner Relies to Fix the Worth-

lessness of the Stock and Debt of Central in the

Year 1942.

Respondent has stated in its brief that petitioner con-

tends that formal revocation of the certificate of Fuel

on October 6, 1942, was the identifiable event which in-

dicated complete extinguishment of all value, and fixed

the worthlessness, of the stock and debt of Central in

that year. (Resp. Br. 25.)

Petitioner wishes to correct this misconception on the

part of the government, and directs the attention of the

Court to page 50 of its opening brief on appeal, in which

petitioner has carefully set forth the sudden changes in

the economic outlook which occurred in 1942, and which

drastically affected the speculation in which petitioner

had engaged. Petitioner contends that the formal act of
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revocation of the certificate of public convenience and

necessity is just one of the identifiable events which fix

the loss on the stock and debt of Central in the year 1942.

The other identifiable events upon which petitioner relies

are: (1) The disappearance of surplus gas in the area of

Fresno and Kings counties in 1942, due to war needs,

and (2) the practical impossibility in 1942 of obtaining

capital for a basically non-war enterprise which could not

be converted to war use.

IV.

The Tax Court, in Making Its Decision, Did Not

Apply the Correct Principles of Law.

It is to be noted that respondent presents no argument

in opposition to petitioner's contention in Point III of its

opening brief that the Tax Court, in making its decision,

did not apply the correct principles of law. Respondent

summarily dismisses the cases cited in Point III-C of

petitioner's opening brief, on the ground that since we are

dealing with a question of fact in this appeal, "precedents

involving distinctive facts are of no great value." (Resp.

Br. 31.) Respondent has obviously failed to recognize

that the cases cited by petitioner in Point III-C are cited

not primarily for the factual situations therein presented,

but to demonstrate the proposition that the Tax Court, in

the instant case, failed to apply recognized principles of

law, applicable to all cases involving the question of stock

and debt worthlessness.
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Conclusion.

Petitioner respectfully submits that the decision of the

Tax Court, sustaining the determination of respondent

that a deficiency in income tax in the amount of $7,358.10

is owing by petitioner for the calendar and taxable year

1943, is clearly erroneous, and ought to be reversed and

set aside.

Respectfully submitted,

Hyman Smith,

Barnet M. Cooperman,

Attorneys for Petitioner.







APPENDIX.

Statutes Cited in the Reply Brief.

Section 23, Internal Revenue Code. Deductions From
Gross Income (26 U. S. C. A., Sec. 23)

:

"In computing net income there shall be allowed

as deductions:

. . . (f) Losses by Corporations.—In the case

of a corporation, losses sustained during the taxable

year and not compensated for by insurance or other-

wise.

. . . (k) Bad Debts. (1) General Rule.

Debts which become worthless within the taxable

year; or (in the discretion of the Commissioner) a

reasonable addition to a reserve for bad debts; and

when satisfied that a debt is recoverable only in part,

the Commissioner may allow such debt, in an amount

not in excess of the part charged off within the tax-

able year, as a deduction. This paragraph shall not

apply in the case of a taxpayer, other than a bank, as

defined in section 104, with respect to a debt evi-

denced by a security as defined in paragraph (3) of

this subsection. This paragraph shall not apply in

the case of a taxpayer, other than a corporation, with

respect to a non-business debt, as defined in para-

graph (4) of this subsection."

Section 122, Internal Revenue Code. Net Operating

Loss Deduction (26 U. S. C. A., Sec. 122)

:

"(a) Definition of Net Operating Loss.—As used

in this section, the term 'net operating loss' means

the excess of the deductions allowed by this chapter

over the gross income, with the exceptions, addi-

tions; and limitations provided in subsection (d).
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(b) Amount of Carry-back and Carry-over. . . .

. . . (2) Net operating loss carry-over.—If

for any taxable year the taxpayer has a net operating

loss, such net operating loss shall be a net operating

loss carry-over for each of the two succeeding tax-

able years, except that the carry-over in the case of

the second succeeding taxable year shall be the ex-

cess, if any, of the amount of such net operating loss

over the net income for the intervening taxable year

computed (A) with the exceptions, additions, and

limitations provided in subsection (d)(1), (2), (4),

and (6), and (B) by determining the net operating

loss deduction for such intervening taxable year with-

out regard to such net operating loss and without re-

gard to any net operating loss carry-back. For the

purposes of the preceding sentence, the net operating

loss for any taxable year beginning after December

31, 1941 shall be reduced by the sum of the net in-

come for each of the two preceding taxable years

(computed for each such preceding taxable year with

the exceptions, additions, and limitations provided in

subsection (d)(1), (2), (4), and (6), and computed

by determining the net operating loss deduction with-

out regard to such net operating loss or to the net

operating loss for the succeeding taxable year)."














